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HIGH  COUKT  OP  CHANCERY. 
Lard  Chancellor. — The  Right  Hon.  Maziebb  Brady. 
Master  of  the  Rolls. — The  Right  Hon.  Thomas  Bebbt  Ccjsack  Smith. 

ATTORNEYS-GENERAL. 
The  Right  Hon.  James  Hbnbt  Monahak. 
The  Right  Hon.  John  Hatchell. 

SOLICITORS-GENERAL. 
Johh  Hatchsll,  Esq. 
Henbt  Geobge  Hughes,  Esq. 

SERJEANTS. 
Joseph  Stock,  Esq.,  LL.D. 
John  Howlet,  Esq. 
James  O'Bbien,  Esq. 
Jonathan  Chbistian,  Esq. 


The  followmg  changes  took  place :  — In  Trimly  Term  1850  Ja«8  Strathbaene 
Ci<08B,  Esq.,  and  Wiluam  Keooh,  Esq.,  were  called  within  the  Bar.  In  Trinity 
Term  1851  Serjeant  Stock  resigned,  and  Jonathan  Christian,  Esq.,  Q.  C,  was 
appointed  Her  Majesty's  third  Serjeant  at  Law.  In  the  Vacation  after  Trinity  Term  1850, 
The  Bight  Hon.  John  Dohbrtt,  Lord  Chief  Justice  of  the  Common  Fleas,  died, 
and  was  succeeded  by  The  Right  Hon.  Jambs  Hbnbt  Monahan,  Her  Majesty's  Attorney- 
General;  John  Hatchbll,  Esq.,  Her  Majesty's  Solicitor-General,  was  appointed 
Attorney-General,  and  Hbnbt  Gborob  Huohbs,  Esq.,  Q.  C,  was  appointed  Solicitor- 
General.  At  the  Sittings  after  Trinity  Term  1851  a  patent  of  precedence  was  conferred  on 
The  Bight  Hon.  Bichabd  Wilson  Grbbnb,  Q.  C. 
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CORRIGENDA. 
Page  190,  line  18,  marginal  note,  for  (.)  read  (,). 
„    190,  line  28,  marginal  note,  after  *'  part  thereof,"  insert  **  should  be  unpaid 
for  three  months  after  the  times  on  whidi  the  same  ought  to  be  paid, 
though  not  demanded." 
„    209,  Mne  26,  for  "  1804,"  read  "  1834." 
„    211,  last  line,  for  '*  several  measures,"  read  '*  similar  measures." 
„    274,  line  5,  for  "sell,"  read  "set." 
„    410,  line  2,  firom  end  in  marginal  note,  dele  "  that." 
„   579,  lines  7  and  8»  in  marginal  note,  for  **4&5  Vic,"  read  "3&4  Fie." 
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ROLLS    COURT. 


BXJBKE  V.  EILLIKELLY. 

(Ckancery.)  ^^.^3 

This  was  a  supplemental  suit  against  D.  M.  Olikellj  and  Thomas  in  the  admi- 

Gillespie  and  Eliza  his  wife  for  the  purpose  of  binding  them  bj  the  gnets  judg- 

proceedings  in  the  cause  of  Burke  y.  Concannany  and  thus  to  make  ^^^aoooid- 

title  to  a  purchaser  of  lands  directed  to  be  sold  by  the  decree  of  the  ^^^®^ 

20th  of  June  1846  in  the  latter  cause.   The  plaintiff  was  assignee  of  "P^^  i«  ^ 

'^  o  under  the  sta- 

a  judgment  for  £2000,  obtained  against  Henry  Concannon.    The  ^  ,^  ?•  ^ 

•^  c  7  (IrJ 


defendant  Killikellj  was  also  assignee  of  a  judgment  against  the 
same  conusor,  and  the  defendant  Eliza  Gillespie  was  administratrix 
of  Thomas  O'Beillj,  who  was  also  assignee  of  a  judgment  against 
the  same  conuzor.  The  plaintiff  filed  his  original  bill  in  1817  for 
the  administration  of  the  assets  of  Henry  Concannon,  for  a  sale  of 
his  real  estate,  and  to  set  aside  a  voluntary  deed  of  settlement  of  the 
real  estate,  executed  upon  the  31st  of  August  1805,  as  fraudulent 
and  void  against  the  creditors  of  Henry  Concannon.  After  various 
proceedings  and  numerous  abatements  a  decree  for  a  sale  was  ob- 
tained on  the  20th  of  June  1846. 

A  person  named  John  J.  Cruice,  on  the  2nd  of  December  1812, 
filed  a  bill  to  raise  the  amount  secured  by  a  judgment  (which  was 
that  subsequently  assigned  to  the  defendant  EUlikelly),  and  obtained 

a  decree  for  an  account  in  1817.    In  1820  he  assigned  the  judgment 
VOL.  i  1 
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1860.        and  decree  to  jthe  defendant  Killikelly,  who  took  no  proceedings  until 
Chancery* 
' , '     1837,  when  he  filed  a  hill  to  ohtain  the  benefit  of  the  decree  of  1817, 

BUHK£ 

^^  and  for  a  sale  of  the  lands.    A  decree  for  a  sale  was  pronounced  on 

KiLUKELLT  the  27th  of  January  1841,  and  in  the  same  month  a  receiver  was 
Statement,     appointed  in  that  cause,  who,  up  to  the  hearing  of  the  present  cause, 
still  continued  in  receipt  of  the  rents.    Thomas  (VReillj  was  the 
only  reported  creditor  in  Killikelly  v.  Concannon.     Nq  further 
proceedings  were  taken  in  that  cause  to  enforce  a  sale,  nor  was  the 
deed  of  1805  impeached,  or  the  necessary  parties  brought  before  the 
Court  to  effect  a  sale.    Both  Killikelly  and  O'Reilly  were  cognizant 
of  the  proceedings  in  Burke  v.  Concannon,  and  had  been  required 
by  notice  to  prove  their  demands  under  the  decree  in  that  cause, 
and  also  had  been  served  with  a  notice  similar  to  that  in  Barrett  ▼. 
Bermingham  (a),  calling  upon  them  to  enter  into  a  consent  to  be 
paid  according  to  their  priority,  and  to  be  bound  by  the  proceedings 
in  Burke  v.  Coneannon^  which  notices  were  proved  in  the  present 
cause.    The  judgments  vested  in  the  plaintiff  and  in  the  defendant 
Gillespie  were  both  entered  on  the  16th  of  December  1810.    The 
judgment  vested  in  the  defendant  Killikelly  was  entered  on  the  17th 
of  December  1810.    Henry  Concannon,  the  debtor,  had  died  subse- 
quently to  the  first  day  of  Michaelmas  Term  1810  and  previously 
to  the  entry  of  any  of  the  three  judgments ;  they  were^  however,  all 
three  entered  in  pursuance  of  warrants  of  attorney  iofs  that  purpose 
executed  by  him  in  his  lifetime.    The  defendant  Killikelly  in  this 
cause  relied  on  the  Statute  of  Limitations  in  bar  of  the  plaintiff's 
demand,  and  also  alleged  that  it  had  been  paid  off.    A  decree  to 
account  was  pronounced  in  November  1848,  by  which  it  was  referred 
to  the  Master  to  take  an  account  of  the  sums  due  to  the  plaintiff  and 
defendants,  with  liberty  to  the  parties  respectively  to  surcharge  and 
falsify  their  mutual  demands  as  found  under  the  decrees  in  Burke 
V.  Concamnon  and  KiUikelly  v.   Concannon^  and  the  defendant 
Killikelly  had  liberty  to  rely  on  the  Statute  of  Limitations  in  bar 
of  the  plaintiff's  demand.    The  Master  (Henn)  found  by  his  report 
that  the  sums  claimed  by  all  the  parties  were  due  to  them,  and  that 
the  demands  of  the  plaintiff  and  of  the  defendant  Gillespie  consti- 

(a)  1  Ir.  Eq.  Rep.  417. 
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toted  tiie  first  ohar^  upon  the  lands,  and  that  the  demand  of  the 
defendant  Ejllikelly  was  the  second  charge  upon  them. 

BUBKB 

To  that  report  the  defendant  EiUikellj  took  fonr  exceptions.  ^^ 

Three  of  those  exe^itions,  wkidi  insisted  upon  the  har  of  the  kilmkeixy 
Statute  of  Limitations,  were  overruled  without  argument.    The     suacmtnt 
fourth  exception  claimed  a  priority  for  EiUikellj's  demand  over 
that  of  the  i^ntiff,  and  an  equality  for  it  with  that  of  Gillespie. 

Mr.  Christian  and  Mr.  Closey  for  the  defendant  Eillikcdly.  ArgumaU. 

The  whole  of  a  Law  Term  is  deemed  hut  one  day,  and  all  legal 
acts  have  relation  thereto;  therefore  by  general  intendment  every 
judgment  relates  to  the  first  day  of  the  Term  on  which  it  is  entered. 
There  is  aco<»dingly  neither  at  Common  Law  or  Equity  any  priority 
between  judgments  of  Ihe  same  Term  inter  $e :  Doe  d.  IPIlwaine 
V-  Magill(a);  Abbott  v.  Straiten  (b);    Smith  v.   Chichester  (c) ; 
O'Brien  v.  Scott  (d);  Robinson  v.   Tonffe{e).     The  latter  case 
shows  that  judgments  on  warrants  of  attorney,  entered,  as  here, 
after  the  death  of  the  debtor,  relate  back  to  the  first  day  of  the  Term 
on  which  the  debtor  was  alive,  and  that  there  exists  no  priority 
between  the  creditors    The  statute  3  &.  2,  c  7,  commonly  called 
the  Docketiiig  Act,  in  the  2nd  section  enacts  that  all  ^^  such  judg- 
ments (viz.,  those  docketed  under  the   1st    section),  as    against 
purchasers  or  mortgagees  bona  fide  for  valuable  consideration,  of 
lands,  tenements  or  hereditaments  to  be  charged  thereby,  shall,  in 
consideration  of  law,  be  judgments  only  from  such  time  as  they 
shall  be  brought  into  the  proper  office  to  be  entered  of  record  and 
signed  by  the  proper  officer  on  such  docket  or  record  as  aforesaid, 
and  shall  not  have  any  preference  against  heirs,  executors  or  admi- 
nistrators in  their  administration  of  their  ancestors',  testators'  or 
intestates'  estates,  but  from  the  time  aforesaid."    The  cases  already 
cited  show  that  in  the  construction  of  this  and  the  English  statute, 
4  &  5  IF.  ^  Jf.  c.  20,  the  word  "preference"  is  to  be  referred  to  the 

(a)  1  Hod.  &  Br.  896,  n. 

(6)  3  Jo.  ALftt  e08;  8.  C.  9Ir.  £q.  Rep.  233. 

(c)  12  Ir.  Eq.  Bep.  579.  ((/)  U  Ir.  Eq.  Rep.  63. 

(«)  3  P.  Wms.  396. 
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1850.        priorities  as  between  purchasers^  &c.  and  judgment  creditors,  but 
Chancery, 
^ — y— — '     not  as  between  jadgment  creditors  inter  $e.     Counsel  on  this  part 

BURKJB  __ 

^^  of  the    argument   referred  to    Hickey  v.    Hayter(a)^   Steele  v. 

KiLLiKELLT  Rorke  (ft),  HoU  V.  Tapper  (c),  Smith  v.  (yReiUy  (df)  and  Jeffreitm 
A^^^.      y- Morton  (e). 

The  defendant  Eillikellj  having  obtained  an  earlier  decree  in  his 
suit  than  the  plaintiff  here,  has  gained  a  priority  over  his  judg- 
ment. A  decree  has  the  effect  of  a  judgment :  Ashley  y.  Pocock  (f) ; 
Morrice  v.  Banh  of  England  (g).  At  all  events  his  greater  activity 
and  diligence  entitle  him  to  have  his  demand  discharged  in  the  first 
instance :  Simpson  v.  Taylor  (A). 

Mr.  Hamilton  Smythe^  for  a  creditor,  cited  Robinson  v.  Har- 
rington (t). 

Mr.  Brewster  and  Mr.  Henry  Burhe,  for  the  plaintiff,  in  support 
of  the  report 

The  statute  3  G,  2,  c.  7,  s.  2,  fixes  the  priorities  of  judgments  in 
the  administration  of  assets  to  be  according  to  the  time  of  their  entry 
on  the  roU.  In  Borough  v.  Williamson  (k)  Richards,  B.,  after 
elaborately  reviewing  the  relation  of  judgments  at  Common  Law  and 
their  priorities  under  various  statutes,  lays  it  down  as  settled  law 
that  judgments  have  priority  in  the  administration  of  assets  under 
the  statute  G,  2.  His  observations  are  entitled  to  great  weight, 
having  been  made  in  a  case  of  considerable  difficulty  and  indicating 
his  opinion  and  that  of  the  Profession  as  to  the  uniform  course  of 
practice.  There  is  a  numerous  class  of  cases  on  the  analogous 
English  statute  4  &  5  W.SfM.c,  20,  which  determine  the  meaning 
of  every  word  in  it  which  admitted  of  doubt  That  statute  enacts 
that  ^'no  judgment  shall  have  any  preference  unless  docketed.'^ 

(a)  6  T.  R.  384.  (6)  1  Bos.  &  PuL  807. 

(c)  3  B.  &  AdoL  e55.  (d)  1  Cr.  &  Dix,  161. 

(e)  2  Wins.  Saund.  9,  c  note.  (f)  8  Atk.  206. 

(^)  CftB.  temp,  Talbot,  217 ;  S.  C.  8  Swanst.  578 ;  2  Bro.  P.  C.  465,  Toml.  ed. 
(A)  7  Ir.  Eq.  Rep.  182.  (i)  Powell  on  Mortgages,  515. 

(A)  11  It.  Eq.  Ecp.  1. 
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The  Itisli  statute  enacts  that  no  judgment  shall  have  any  preference        1850. 

Chancery, 
except  from  the  time  it  is  entered.    The  English  Act  fixes  a  time     ^.^-v— — ^ 

BUBKE 

for  docketing;  if  docketed^  the  judgments   have  relation    as    at  9, 

Common  Law  or  take  effect  according  to  the  Statute  of  Frauds;  if  KTTJ.TKiai.LT 
not  docketed,  they  are  void  as  against  purchasers,  and  are  reduced  to  Argument, 
the  rank  of  simple  contract  debts  in  the  administration  of  assets;  but 
it  does  not  affect  the  priority  of  docketed  judgments.  The  Irish  Act 
does  not  make  judgments  void,  but  it  regulates  their  priority  in 
certain  cases.  The  one  Act  makes  judgments  of  no  effect  unless 
docketed ;  the  other  makes  them  take  effect  from  the  time  of  entry. 
In  Lixndon  v.  Ferguion  (a),  an  administration  suit,  there  were 
judgments,  bonds  and  simple  contract  debts,  and  it  was  held  that 
judgnients  had  no  priority  over  simple  contract  debts.  This  case 
shows  the  meaning  of  the  words  '*  preference  against  heirs,  &C.,  in 
the  administration  of  assets.''  Applying  the  same  interpretation  to 
the  same  words  in  the  Irish  Act,  it  will  follow  that  judgments  must 
have  priority  against  real  assets  from  the  time  of  entry  upon  the 
rolL  In  Hichey  v.  Hayter{fi)  a  judgment  not  docketed  was  put 
on  a  level  with  a  simple  contract  debt  in  an  action  against  an 
administrator,  Lord  Eenyon  saying  that  the  point  had  long  before 
been  ruled  as  to  real  estate.  Steele  v.  Rorhe  (c)'  decides  that  an 
outstanding  judgment  undocketed  could  not  be  pleaded  by  an  admi- 
nistrator in  an  action  by  a  simple  contract  creditor,  thus  defining  the 
meaning  of  the  words  '*  preference  against  heirs,  &c,"  and  showing 
that  judgments  shall  have  priority  from  their  entry,  whether  it  be 
for  the  benefit  of  the  heir  or  not,  and  that  the  aim  of  the  Act  is  to 
fix  a  time  from  which  judgments  shall  have  priority,  and  not  to 
confer  any  peculiar  privilege  on  the  heir  or  executor.  To  the  same 
effect  are  HM  v.  Tapper  (df)  and  Braithwaiie  v.  Watts  {e).  The 
case  of  Doe  d.  WHwaine  v.  Magill  (f)  can  only  be  considered  as 
deciding  that  judgment  creditors  are  not  purchasers  within  the 
Statute  of  Frauds ;  it  was  a  case  of  elegit^  and  the  conusor  of  the 
judgment  was  living.    The  same  observation  applies  to  Robinson  v. 

(a)  3  Boss.  349.  (6)  6T.  B.  384. 

(c)  1  Bob.  &  P.  307.  (rf)  3  B.  &  Add.  656. 

(e)  2  Cr.  &  Jer.  318.  (,f)  1  Hud.  ft  Br.  396,  n. 
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1850.        Harrington  (a),  AbhoU  v.  Straiten  (p\  and  Smith  v.  Chichester  (c). 
Chancery, 
'— '% '     None  of  those  cases  were  administration  smts,  the  connzor  of  the 

BURKE 

t;.  judgment  in  each  being  alive  and  a  defendant.    The  statute  3  Cr.  2 

giT.TiTKBiXT  i)eii,g  remedial,  ought  to  be  construed  liberally ;  its  object  is  tbe 
Arffttment.  abolition  of  an  arbitrary  presumption  of  law  which  has  no  founda- 
tion in  reason  or  utility.  The  true  principle  was  adopted  in  Hichey 
Y.  Hayter  (d)  in  the  construction  of  the  English  Act,  which  is  not 
so  worthy  of  being  considered  remedial,  inasmuch  as  it  may  some- 
times work  injustice  by  reducing  judgments  to  the  rank  of  simple 
contract  debts,  and  giving  priority  to  specialty  creditors ;  but  the  Irish 
Act  merely  abolishes  the  fictitious  rdation  back  of  judgments  to  the 
first  day  of  Term,  and  leaves  them  still  operative  as  judgments  of 
the  day  on  which  they  are  entered.  The  words  of  the  Act  are  plain, 
and  ought  not  to  receive  a  forced  or  unnatural  interpretation.  The 
recent  Registry  Act,  7  &  8  Vic,  c.  90,  the  statute  9  O.  4,  c.  35,  and 
the  statute  3  O,  2,  c.  ?»  form  a  single  code  of  laws  mutually  illus- 
trating each  other,  and  should  be  construed  together  like  tiie 
Landlord  and  Tenant  Acts:  Hicksan  v.  Coliis{e);  Carroll  v. 
DArey  (f).  The  7th  section  of  the  Registry  Act  can  only  mean 
that  where  judgments  are  not  postponed  for  want  of  registry  they 
shall  take  effect  from  their  entry  as  under  the  statute  3  6.  2.  The 
Legislature  has  always  manifested  a  disposition  to  abolish  the  relation 
of  judgments,  ex,  gr,  by  the  Statute  of  Frauds  in  the  case  of  pur- 
chasers ;  by  the  statute  of  G,  2  in  administration  of  assets ;  by  the 
Sheriffs'  Act  as  to  receivers ;  and  finally  by  the  statute  3  &  4  Vie, 
c.  105  that  relation  is  abolished  in  every  ease:  Borough  v.  WU» 
liamson  {g). 

The  construction  sought  on  the  other  side  to  be  given  to  the 
word  << preference"  is  too  eubtile.  The  seo^on  should  be  read  as 
though  the  words  ran  thus,  "  shall  have  preference  from  the  time  they 
are  entered."    "  Preference "  must  refer  to  securities  inter  se.    It 

(a)  1  Powell  on  Mortgages^  515. 
(6)  3  Jo.  &  Lat.  603;  S.  C.  9  Ir.  Eq.  Bep.  283. 
(c)  12  Ir.  Eq.  Bep.  519.  (<0  6  T.  R.  384. 

(«)  10  It.  Eq.  Bep.  447.  (/)  10  Ir.  Eq.  Bep.  321. 

is)  11  It.  Eq.  Bep.  1. 
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would  be  unmeaning  to  say  that  judgments  shall  not  have  prefer-        1850. 
enoe   unless   there   were  something   over  which  they  might  be     v.^^?^^y!!'/ 
preferred.    Suppose  the  case  of  a  recognizance  and  two  judgments,       ^u^^e 
the  one  prior  and  the  other  subsequent  to  the  recognizance,  and  all  kttjiTkklly 
of  the  same  Term ;  the  first  judgment  would  clearly  be  prior  to  the     j^Z^i^, 
recognizance;  but,  according  to  the  argument  on  the  other  side,  the 
second  judgment  would  be  on  a  par  with  the  recognizance  and  also 
with  the  first  judgment,  t.  e^  it  would  be  on  an  equality  with  two 
securities  of  difierent  priorities  quod  est  absurdum.    It  is  true  that 
the  preamble  recites  the  danger  to  heirs  and  executors,  but  it  affords 
a  remedy  by  abolishing  relation  and  fixing  priority  in  a  more 
equitable  manner.    The  preamble  of  the  English  Act  is  stronger 
for  this  argument,  yet  it  has  been  held  to  apply  to  all  cases  of  credi- 
tors.    For  what  purpose,  save  to  efiect  a  difierent  object  from  that 
of  the  3rd  section  of  the  English  Act,  have  difierent  words  been 
deliberately  introduced  into  the  2nd  section  of  the  Irish  Act? 

The  argument  founded  upon  the  earlier  date  of  the  decree  in 
KUliheUy  v.  Coneannon  is  not  now  maintainable,  there  not  being 
any  exception  pointed  to  it — [Counsel  for  the  defendant  admitted 
this.] 

The  LoBD  Chanceixob. 

It  is  singolar  that  at  this  late  period  such  a  question  should  judgmeiu. 
for  the  first  time  formally  call  for  the  decision  of  the  Court.  I  am 
inclined  to  think  that  Master  Henn  is  right  in  his  opinion.  I  shall 
however  make  further  inquiry  as  to  what  has  been  the  practice  of 
Courts  of  Equity  in  this  country  on  the  subject,  and  I  shall  consider 
the  question  a  little  more  before  I  dispose  finally  of  the  case. 


The  LoBD  Chancellob.  ^    jg 

I  hare  taken  time  to  make  further  inquiry  as  to  the  practice  of  Judgment. 
the  Courts  on  the  subject  of  the  priorities  of  judgments  of  the  same 
Term  in  administration  suits.  I  have  had  the  great  advantage  of 
the  information  which  his  long  experience  enabled  Baron  Penne- 
fikther  kindly  to  communicate  to  me,  and  I  found  that  he  entirely 
concurs  with  Master  Henn,  who  has  certified  that  it  is  the  uniform 
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1850.        practice  of  the  Court  in  administration  suits  to  give  judgments 
^— >^— '     priority  according  to  the   time  of  their  entry  under  the  statute 

BU&KE 

1^,  3  6.  2,  c.  7,  s.  2.    I  see  no  reason  for  departing  from  this  practice, 

KiLLiKELLY  ^hieh  appears  to  be  completely  settled,  particularly  as  the  words  of 
Judgment,  the  Act  fvJlj  warrant  the  construction  which  has  been  given  to 
them.  The  opposite  construction  would  require  the  rejection  of 
several  words,  or  that  they  should  be  treated  as  without  any  signifi- 
cation. The  statute  4  &  5  W.  Sf  M.  c*  20,  is  the  analogous  English 
Act,  the  3rd  section  of  which  enacts  ''That  no  judgment  not 
docketed  shall  affect  lands  as  to  purchasers  or  mortgagees,  or  have  any 
preference  against  heirs,  executors  or  administrators  in  the  adminis- 
tration of  assets."  That  Act  has  received  a  settled  construction  in 
Hickey  v.  Hayter  (a)  and  the  numerous  English  cases  which  have 
been  cited,  which  is,  that  judgments,  coming  within  that  provision  of 
the  Act  as  not  being  docketed,  shall  not  be  considered  as  judgments, 
but  shall  only  rank  as  simple  contract  debts.  It  says  nothing,  how- 
ever, as  to  the  priority  of  docketed  judgments  of  the  same  Term 
ifUer  se.  But  the  Irish  Act  differs  from  the  English  Act  by  the 
introduction  of  words  very  important  on  this  point.  If  it  were  in- 
tended that  both  Acts  should  have  the  same  effect,  why  were  the 
special  words  introduced  ?  The  Legislature  had  the  English  Act  in 
view  and  introduced  additional  words,  having  reference  to  the  time 
of  the  entry  of  the  judgment,  to  which  their  natural  effect  ought  to 
be  given.  It  may  be  said  that  the  same  words  are  used  with  reference 
to  executors  as  to  heirs,  although  judgments  have  no  priority  inter 
se  in  the  administration  of  personal  estate ;  but  that  consideration  is 
not  so  important  as  it  might  at  first  appear.  Judgments  never  had  any 
priority  as  to  personal  estate ;  they  always  had  priority  inter  se  asUy 
real  estate  since  the  Statute  of  Westminster,  according  to  the  Terms 
of  which  they  were  entered.  I  do  not  know  of  any  case  in  which 
this  point  has  been  considered,  but  in  giving  judgment  in  Borough 
V.  Williamson  (b)  Baron  Richards  alludes  incidentally  to  the  statute 
3  G.  2,  and  hints  that  it  is  a  matter  of  course  that  judgments  should 
take  priority  according  to  their  entry  under  that  Act.  The  uniform 
practice  testified  to  by  the  high  authority  which  I  have  abeady 

(a)  6  T.  R.  384.  (6)  11  Ir.  Eq.  Bcp.  10.  17. 
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mentioned,  I  should  not  feel  warranted  in  disturbing,  more  especially        1850. 

Chencety. 
as  it  seems  to  me  to  be  folly  borne  out  by  the  language  of  the  Act 

The  result  therefore  is,  that  Mr.  Burke's  judgment  must  have 

priority. 


Judgimeni, 


On  the  question,  of  costs,  it  was  for  the  plaintiff  contended  that 
the  defendants  should  pay  the  costs,  they  having  refused  to  comply 
with  the  notice  served  on  them,  and  having  resorted  to  vexatious 
litigation:  Barrett  v.  Birmingham  {a). 

The  Lord  Chancellor. 

I  entertain  no  doubt  on  this  subject.  The  defendants  were 
offered  every  thing  to  which  they  were  entitled.  They  refused  to 
comply  with  the  notice  and  they  disputed  the  validity  of  the  plain- 
tiff's claim.  I  do  not  think  it  necessary  to  hold  that  the  litigation 
was  actually  vexatious ;  it  is  sufficient  in  such  a  case  that  they  have 
failed  in  it,  and  I  think  this  case  falls  within  the  general  principle 
that  the  costs  ought  to  depend  on  the  event. 

Reg.  Lib.  104,  fol  176. 
(a)  1  It.  Eq.  Rep.  417. 


THE  QUEEN  v.  MART  ELIZABETH  FOOT. 

(Petty 'Bag  Side.)  My  10. 

SdBB  FACLA.s^»In  this  case  a  recognizance  bearing  date  the  16th  A  rejcnnder 

£Ei]fiely  travers- 
of  November  1844,  entered  into  by  James  Foot  as  receiver  in  the  ing  matter  of 

cause  of  Hodder  y.  WisCy  and  Mary  Elizabeth  Foot  and  George  contained  in  a 
Johnson  as  his  sureties,  after  reciting  an  order  of  reference  of  the  ^^i^  ^  a 
1st  of  May  1844  for  the  appointment  of  a  receiver  in  that  cause,  2^  a^ 
and  the  Master^s  report  thereunder  of  the  29th  of  September  1844,  ^^^  '^S" 
appointing  James  Foot  such  receiver,  contained  the  following  con-  ^^-^!^L^^* 
dition,  viz : — '^  that  if  the  said  James  Foot  do  and  shall  within  the 
iq>ace  of  thirteen  calendar  months  from  the  23rd  day  of  Septem- 
ber  1844,  and  from  time  to  time  thereafter  within  the  space  of 
VOL.  1.  2 
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1850. 

THB    QUEEN 

V. 

FOOT. 


Statement. 


thirteen  calendar  months  after  the  day  of  the  filing  of  each  account 
which  he  should  pass,  and  as  often  as  he  shall  he  thereunto  required 
by  the  said  Court  or  by  any  Master  thereof,  account  upon  oath  for 
all  such  rents  and  profits  as  he  shall  have  received  or  without  wilful 
default  might  have  received  out  of  the  said  lands  and  premises  over 
which  he  has  been  so  appointed  receiver,  or  out  of  any  other  lands 
and  premises  over  which  he  shaU  by  any  order  of  the  said  Court, 
hereafter  to  be  made  in  the  said  cause,  be  appointed  or  extended 
to,  and  shall  apply  as  the  said  Court  shall  order  or  direct  all 
such  sum  or  sums  of  money  as  shall  at  any  time  or  times  be 
certified  by  any  Master  of  the  said  Court  to  be  in  his  hands  or 
properly  chargeable  against  him  as  such  receiver."  A  scire  facias 
issued  on  this  recognizance  against  Mary  Elizabeth  Foot,  to  which 
she  put  in  a  plea,  whereby,  after  reciting  the  order  of  the  1st  of 
May  1844,  and  the  report  thereunder  and  the  condition  of  the 
recognizance,  she  pleaded  performance  of  the  same  generally  by 
James  Foot  the  receiver.  The  replication,  which  was  filed  on  the 
12th  of  June  1850,  alleged  two  breaches,  the  first  of  which,  after 
stating  ^Hhat  aftier  the  acknowledgment  of  the  said  recognizance 
in  the  said  writ  of  scire  facias  mentioned,  and  before  the  com- 
mencement of  this  suit,  to  wit  on  the  1st  day  of  August  in  the 
year  of  our  Lord  1849,  to  wit  at  Cork  in  the  county  of  Cork, 
divers  sums  of  money  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit  to  the  sum  of  £406. 3s.  7d.  of  the  rents  and  profits  of 
the  said  lands  and  premises  over  which  the  said  James  Foot  was 
i^pointed  receiver,  as  in  the  said  condition  of  the  said  recognizance 
mentioned,  were  received  by  the  said  James  Foot  as  such  receiver 
out  of  the  said  lands  and  premises,  and  that  aft;erwards  and  after  the 
acknowledging  of  the  said  recognizance  and  the  receiving  of  the  said 
sums  of  money  by  the  said  James  Foot  as  aforesaid,  and  before  the 
commencement  of  this  suit,  to  wit  on  the  day  and  year  last  aforesaid, 
to  wit  at  &c.,  in  &C.,  the  said  James  Foot  as  such  receiver  did  account 
upon  oath  for  the  same,  and  did  then  and  there  pass  and  file  an 
account  in  writing  for  all  such  rents  and  profits  as  he  had  received 
out  of  the  said  lands  and  premises  up  to  the  1st  of  May  1849  afore- 
said, on  foot  of  which  account  William  Henn,  Esq.,  one  of  the  Masters 
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of  the  said  Court,  did  then  and  there  certify  that  a  balance  amount-        1850» 

ing  to  the  sum  of  £406.  38.  7d.  was  then  due  on  foot  of  the  said     kJ^!^^ 

account  by  the  said  James  Foot^''  averred,  ^'  that  afterwards,  to  wit  on  ^ 

the  29Ui  of  October  1849,  bj  an  order  of  the  said  Court  of  Chancery       rooT. 

bearing  date  the  day  and  year  last  aforesaid,  to  wit  at  &c.,  in  &/c^  it     suammu. 

was  OTdered  by  the  said  Court  that  tiie  said  James  Foot  should  pay 

Francis  "Wise  therein  named  the  sum  of  £393. 12s.  being  the  residue 

of  the  said  sum  of  £406.  3s.  7d.  after  deducting  the  costs  therein 

referred  to ;  and  also  the  sum  of  £3. 8s.  7d«  for  interest  due  thereon  up 

to  the  I7th  of  October  1849>  and  all  ftiture  interest  to  accrue  due  in 

respect  thereof  until  paid,  within  ten  days  after  service  on  him  of  the 

said  order,  and  that  afterwards,  to  wit  on  the  7th  of  November  1849, 

the  said  order  was  personally  served  on  the  said  James  Foot,  to  wit 

at  &&,  in  dsc ;  yet  the  said  James  Foot,  although  ten  days  from  the 

said  personal  service  of  the  said  order  have  long  since  elapsed,  did 

not  apply  the  said  sum  of  £393.  12s.  or  interest  or  any  part  thereof 

as  directed  by  the  said  last  mentioned  order  of  the  said  Court,  but 

hath  therein  wholly  &iled  and  made  default,  contrary  to  the  force, 

form  and  effect  of  the  said  condition  of  the  said  recognizance.'* 

Yerification  and  prayer  for  execution. 

The  second  breach,  after  stating  ^  that  after  the  acknowledgment 
of  the  said  recognisance  in  the  said  writ  o£$eire  facias  mentioned, 
and  before  the  commencement  of  the  suit,  to  wit  on  the  8th  of 
Felnruaiy  aj>.  1860,  to  wit  at  Ac,  in  &c.^  divers  sums  of  m<mey,  to 
wit  the  ftirther  sum  of  £470.  16s.  Id.  of  the  rents  and  profits  of  the 
said  lands  and  premises  over  which  the  said  James  Foot  was 
appdnted  receiver,  as  in  the  said  condition  of  the  said  recognisanoe 
mentioned,  were  received  by  the  said  James  Foot  as  such  receiver 
out  of  the  said  lands  and  premises,  and  that  afterwards  and  after 
the  acknowledging  of  &e  said  recogniaance  and  the  recovery  of  the 
said  last  mentioned  sums  of  money  by  the  said  James  Foot,  and 
before  the  commencement  of  this  suit,  to  wit  on  the  day  and  year 
last  aforesaid,  the  said  James  Foot  was  required  by  the  said  Court 
of  Chancery  within  three  weeks  after  service  on  him  of  the  said 
order  then  and  there  made,  to  lodge  his  first  account  in  the  said 
cause  and  to  pass  the  same  without  delay;"  averred,  'Hhat  after- 
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Chancery. 


Statement. 


wardSi  to  wit  on  the  17th  of  April  1850,  the  said  last  mentioned 
order  was  duly  served  upon  the  said  James  Foot,  to  wit  at  &c^ 
in  &G^  and  although  more  than  three  weeks  £rom  the  service  <^ 
the  said  last  mentioned  order  elapsed  previous  to  the  issuing  of 
the  said  writ  of  scire  faciasy  to  wit  the  space  of  one  calendar 
month,  jet  the  said  James  Foot  did  not  lodge  his  final  account 
in  the  said  cause,  nor  did  he  proceed  to  pass  the  same  or  other- 
wise account  upon  oath  in  compliance  with  the  terms  of  the  said 
last  mentioned  order  for  the  said  last  mentioned  sums  of  money 
received  by  him  as  such  receiver  out  of  the  said  lands  and  premises, 
but  hath  therein  wholly  failed  and  made  default,  contrary  to  the 
force,  form  and  effect  of  the  said  condition  of  the  said  recognizance." 

Verification  and  prayer  for  execution. 

On  the  18th  of  June  1850  the  defendant  filed  a  rejoinder  as  fol- 
lows:—JS^recti^o  noHy  *^  Because  she  saith  that  the  said  James  Foot 
did  not  after  the  acknowledgment  of  the  said  recognizance  in  the  said 
writ  o£  scire  facias  mentioned,  and  before  the  commencement  of  this 
suit  receive  any  sums  or  sum  of  money  of  the  rents  and  profits  of 
the  said  lands  and  premises  over  which  the  said  James  Foot  was 
appointed  receiver  as  in  the  said  condition  of  the  said  recognizance 
mentioned,  in  manner  and  form  as  the  said  Attorney-General  hath 
above  in  his  said  replication  in  that  behalf  alleged;  and  of  this  the 
said  defendant  puts  herself  upon  the  country  and  soforth. 

On  the  3rd  of  July  the  defendant  served  notice  of  motion  on  the 
Petty-bag  side  of  this  Court  to  set  aside  this  rejoinder,  on  the 
ground  of  its  being  a  sham  and  frivolous  pleading  filed  for  the 
purpose  of  delay,  and  of  embarrassing  the  plaintiff  and  obliging 
him  to  demur  to  the  same,  and  thereby  gaining  time  and  delaying 
the  plaintiff  in  his  execution  in  this  cause;  and  also  that  judgment 
might  be  forthwith  marked  for  the  plaintiff  as  and  for  want  of  a 
rejoinder. 


Argument, 


Mr.  Brewster  and  Mr.  Jenkins^  in  support  of  the  motion. 

The  rejoinder  traverses  matter  of  inducement,  altogether  passing 
by  the  breaches  of  the  condition  of  the  recognizance  as  averred  by 
the  replication,  namely  the  non-application  by  the  receiver  of  the 
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certified  balance  as  in  the  manner  in  which  he  was  directed  by  the        1660. 
order  of  the  29th  of  October  1849  to  apply  it^  and  the  neglect  to     Si^^^ 
pafls  his  final  account  as  directed  by  the  order  of  the  8th  of  Feb- 
ruary 1850.    The  rejoinder  acknowledges  that  James  Foot  was  dnly 
appointed  receiver,  but  denies  that  he  received  any  rent;  that     ArgumeiU. 
denial  being  contrary  to  the  oath  of  James  Foot,  taken  by  him  on 
passing  his  account  on  the  Ist  of  August  1849>  and  to  the  certificate 
of  the  Master  finding  that  on  foot  of  that  account  James  Foot 
had  £406.  3s«  7d.  in  his  hands.    The  dear  object  of  the  rejoinder  is 
to  embarrass  the  plaintiff  and  to  provoke  a  demurrer. 

Mr.  Boitable,  in  support  of  the  rej<Hnder. 

T*he  rejoinder  traverses  a  &ct  in  the  replication ;  it  is  no  sufficient 
ground  for  setting  it  aside,  because  it  traverses  an  immaterial  aver- 
rnent^  even  assuming  that  to  be  the  case ;  nor  because  it  is  open  to 
a  demurrer ;  the  Court  will  not  interfere  in  a  summary  way,  but 
will  leave  the  party  to  demur :  Homer  v.  Keppel  (a) ;  Sims  v. 
Homer  (b) ;  Sioney  v.  Firman  (c) ;  Anon^fmous  (d) ;  Barrett  v. 
Daly  («);  Clarke  ▼.  Clarke  (/);  Edwards  v.  Greenwood  (g); 
Papineau  y.  King  (A). 

Mr.  Jenkins^  in  reply. 

There  is  a  manifest  distinction  between  setting  aside  a  demur- 
rer on  motion,  and  setting  aside  a  plea  unsustainable  either  in  law 
or  proo^  as  this  is ;  this  rejoinder  transgresses  the  cardinal  rules  of 
pleading;  it  traverses  matter  of  inducement,  &e  receipt  of  rents  by 
the  receiver  as  alleged  in  the  plea  being  only  introductory  matter 
to  the  non-application  of  the  certified  balance  according  to  the 
order  of  the  Court ;  it  traverses  immaterial  matter,  because  although 
the  receiver  might  not  have  received  any  rent,  yet  he  is  bound  to 
account  according  to  the  order  of  the  Court ;  it  is  a  departure  from 

(a)  10  Ad.  &EL  18;  S.  C.  2Per.  ftDav.  234. 
(6)  3  Ir.  Law  Bep.  415.  (c)  6  Law  Bee  N.  S.  304,  n. 

(d)  6  Law  Bee.  N.  S.  303.  (e)  8  Ir.  Law  Bep.  518. 

(/)  Hay.  &  Jo.  347.  ig)  5  Bing.  N.  C.  476. 

(A)2Dowl.N.  S.  226. 
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1850.        the  plea  of  performance^  and  is  contraiy  to  the  role  that  all  plead- 
Chtmeery. 
J; . '     ings  ought  to  be  true ;  SUphens  an  Pleading^  p,  243.    In  Balmano 

THB  QUSEN  -__ 

^^  V.  nomp$on{a),  Tindal,  C.  J.^  says  ^—'' It  is  perfecUj  clear  that 

tooT.  the  Court  have  power  and  authori^  to  interfere  in  a  summary  way, 
liytiiif  where  they  cannot  but  see  that  the  plea  is  intended  to  perplex 
and  confound  instead  of  entering  upon  a  real  defence ;  and  althou^ 
they  will  not  interfere  where  there  is  a  reasonaUe  doubt^  where 
the  sufficiency  or  insuffideney  of  a  plea  is  a  measuring  cast^  the 
Court  is  bound  to  do  so  i^ere  the  plea  is  manifostty  informal, 
and  intended  to  harass  and  delay  the  plaintiff.'^  And  so  in  Homer 
v.  Keppel  (P\  Lord  Denman,  C.  J.  says: — "Where  a  plea  is  clearly 
frivolous  on  the  face  of  it,  that  is  a  good  ground  for  setting  it 
aside  ;^  and  as  in  EjmwUm  y.  Burward  {e\  where  the  matter 
set  forth  being  clearly  no  defence,  the  plea  was  waste  paper;  so 
where  the  issue  tendered  is  irrelevant,  as  in  Wilson  v.  Lynch  (<Q, 
<»r  where,  as  in  Mitford  v.  Pinden  (e\  the  plea  was  set  aside  on 
the  ground  of  its  being  false,  tricky  and  calculated  to  embarrass 
the  plaintiffi;  and  Sir  Edward  Sugdeo,  in  the  Qneen  v.  BeaUy  (/), 
<»rdered  a  rejoinder  to  a  replication  to  a  plea  in  scire  faeias  to 
be  taken  off  the  file  as  frivolov  and  filed  for  delay,  observing  in 
pronouncing  his  judgment  that  it  was  in  fiact  a  sham  plea,  a  mere 
^abuse  of  pleading  and  a  quibble  to  gain  time. 


JudgwteiU, 


Hie  Lord  Chahcbixor. 

I  never  saw  a  more  untenable  pleading  than  the  rejoinder  ^  &e 
present  case*  I  refrain  bom,  eipressing  myself  more  strongly.  The 
recognizance  was  to  account  whenever  thereunto  required  and  to 
pay  the  certified  balances.  An  account  was  passed  and  a  balance 
ascertained,  and  it  is  now  admitted  that  this  balance  was  not  paid. 
By  an  order  of  the  8th  of  February  1850  the  receiver  was  directed 
to  pass  a  final  account;  this  he  has  not  done ;  and  even  assuming 
that  he  had  not  received  any  rents  for  which  he  was  answerable 
upon  passing  his  final  account,  he  should  nevertheless  account  as 

(a)  8  Scott,  310.  (6)  10  Ad.  &  £1.  18. 

(c)  10  Ad.  &  £1.  19.  id)  1  Hod.  &  Br.  336. 

(e)  8  M.  &  W.  511.  (/)  8  Ir.  Eq.  Bep.  132. 
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directed  by  the  order.    This  rejoinder  is  fidse  in  &ct  and  bad  in        1860. 
law,  and  was  clearly  only  put  in  for  the  purpose  of  embarrassing  the 


plaintiffy  and  to  inducer  demurrer  and  thereby  to  gain  time ;  and  I  ^^ 

have  no  doubt  at  all  as  to  the  jurisdiction  of  the  Court  at  any  time        foot. 
in  setting  aside  such  a  pleading;  and  accordingly  let  the  rejoinder     judgment, 
be  set  aside  and  judgment  be  forthwith  entered  up  for  the  plaintiff, 
with  costs,  including  the  costs  of  the  motion. 

Motion  granted  with  costs. 


L'ESTRANOE  v.  WHITE. 


L'ESTRANGE  v.  MOORE. 


iVcw.a 


Th£  bill  in  L'Estrange  v.  Moare^  filed  in  1815,  stated  that  in  the  Underadecree 

month  of  January  1810  Joseph  Mo«re,  in  consideration  of  £2,100,  \qi>j  in  a  suit 

granted  by  deed  to  Anthony  L'Estrange  for  his  life  an  annuity  of  ^^^i  ranldty, 

£300,  and  charged  the  same  upon  the  lands  of  Tufly  and  Early-  ^J^a^^ 

Castron  in  the  King's  County.    That  biU  was  filed  by  Anthony  J^^J^^  *^ 

L'Eetrange,  the  annuitant  against  Susanna  and  Elizabeth  Moore,  grantor,  who 
'    w  were  m   pes- 

asters  of  Joseph  Moore  the  grantor,  who  were  then  in  possession  sesfflon  by  vir- 

toe  of  wnts  of 
of  the  lands  under  writs  of  elegit  issued  upon  judgments  obtained  eUffU,  an  ac- 

oonnt  was 
by  them  upon  bonds  executed  to  them  by  their  brother  the  grantor,  taken  of  what 

was  due  to  the 
It  prayed,  inier  alia,  that  those  bonds  and  judgments  should  be  grantee,  and  a 

recover   was 
declared  null  and  void  as  agfUnst  the  plaintiff  on  the  ground  that  appointed  over 

the  lands. 
The  grantor  of  the  annuity  was  not  a  party  to  that  suit,  and  died  in  1842  without 
hairing  impeached  the  accuracy  of  the  account  taken  in  1817.  The  grantee  having 
also  (tied,  tds  executor  in.  1848  (up  to  which  time  the  receiver  had  continued  in  pos- 
session) filed  a  bill  against  tiie  co-heiresses  of  the  grantor,  praying  a  revivor  of  the 
former  suit,  an  account  of  what  was  dne  Tor  arrears  of  the  annuity,  and  that  the  snm 
found  due  ahojM  be  declared  a  charge  upon  the  lands.  The  defendants  insisted  that 
the  account  tekea  in  ^c  former  suit  in  the  absence  of  the  grantor  was  not  binding 
upon  them.  Held,  that  in  consequence  of  the  acquiescence  of  the  grantor  during 
a  period  of  twenty-five  years,  and  the  subsequent  acquiescence  of  the  defendants  for 
six  years,  ihey  were  not  entitied  to  have  the  account  of  what  was  due  in  1817  taken 
de  novo,  but  that  they  should  be  at  liberty  to  surcharge  and  fiilafy  it 
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1850. 
Chancery, 
s, , ' 

l'estbanoe 

V. 
WHITE. 

Statement, 


there  was  not  any  valuable  consideration  given  for  them.  It  also 
prayed  a  receiver  and  an  account  of  what  was  due  to  the  plaintiff 
on  foot  of  the  annuity.  Joseph  Moore  was  not  a  party  to  that  suit. 
A  decree  was  pronounced  in  it  in  the  year  1817>  directing  an 
account,  and  that  a  receiver  should  be  appointed  by  the  Master. 
Shortly  afterwards  a  receiver  was  appointed  and  an  account  taken, 
by  which  a  sum  of  £683  was  reported  due  to  the  pluntiff  as  arrears 
of  the  annuity.  The  receiver  continued  in  possession  up  to  the 
present  time.  Joseph  Moore  having  died  in  1842,  the  bill  in 
L' Estrange  v.  White  was  filed  on  the  25th  of  May  1848  by  Francis 
L'Estrange  (the  executor  of  Thomas  the  annuitant,  who  was  also 
dead),  against  Elizabeth  White  and  Maria  Leggatt,  as  co-heiresses 
of  Joseph  Moore,  praying  a  revivor,  and  an  account  of  what  was 
due  as  arrears  of  the  annuity  to  the  plaintiff  as  executor ;  and  that 
the  sum  found  due  should  stand  charged  upon  the  lands,  and  that 
the  receiver  should  be  continued. 

The  defendant  Maria  Leggatt,  by  her  answer,  insisted  that  the 
accounts  taken  in  L'Estrange  v.  Moore  having  been  so  taken  in 
the  absence  of  Joseph  Moore,  were  not  binding  upon  her  and  her 
co-defendant  Elizabeth  White. 


Argument,  The  Solicitor-Oeneral^  Mr.  F.  Fitzgerald  and  Mr.  Incej  for  the 

plaintiffs,  offered  the  accounts  in  the  original  cause  of  VEstrange 
V.  Moore  in  evidence. 


Judgment. 


Mr.  BcOtersbyy  with  Mr.  Osborne^  for  the  defendant  Maria 
Leggatt,  objected,  and  cited  Latouche  v.  Dunsany  (a) ;  Wrixon 
V.  Vize  (b)  ;  O'Brien  v.  Mahon  (c). 

Mr.  J.  S.  Armstrong  and  Mr.  Sherlock^  for  other  parties. 

The  Lord  Chancellob. 

The  defendant  Maria  Leggatt  does  not  suggest  that  there  was 
any  fraud  in  taking  the  former  accounts ;  if  the  possession  had  been 

(a)  1  Sch.  &Lef.  137. 

(b)  2  Dr.  &  War.  192 ;  S.  C.  4  Ir.  Eq.  Rep.  463. 

(c)  2  Dr.  &  War.  306. 
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in  a  private  individual,  perhaps  you  might  be  entitled  to  insist  upon 
opening  the  accounts ;  but  this  was  a  possession  under  the  Court. 
It  is  quite  plain  tiiat  Mr.  Moore  for  more  than  twenty  years  knew 
what  was  going  on,  and  several  years  have  elapsed  since  his  death 
without  any  step  having  been  taken  or  objection  made  on  the  part 
of  the  defendants.  The  acquiescence  has  been  too  great  to  admit  of 
a  decree  permitting  the  defendants  to  have  the  accounts  taken  over 
again.  The  defendants  shall  have  liberty  to  surcharge  and  falsify 
those  accounts  if  they  can. 

1  Reg.  Lib.  Gen,,fol.  10. 


Judgment* 


KIRK  V.  EDMONSTONE. 

Thx  prayer  of  the  petition  in  this  matter  was,  that  the  sum  of 
£250  charged  upon  the  lands  of  Dunbrought  in  the  county  of 
Antrim  by  will  of  James  Edmonstone,  together  with  the  interest 
due  thereon  from  the  17th  day  of  April  1850,  might  be  decreed 
a  valid  charge  on  those  lands,  and  that  the  petitioner  might  be 
declared  entitled  to  the  sum  due,  with  interest,  and  that  an  account 
might  be  taken  of  what  was  so  due,  and  that  the  respondents, 
or  such  of  them  as  ought  so  to  do,  might  be  decreed  to  pay  the 
petitioner  what  should  be  so  found  due,  together  with  the  costs,  or 
in  de&ult  thereof,  that  the  lands  of  Dunbrought  or  a  competent  part 
thereof  might  be  sold  to  pay  the  sum  found  due  to  the  petitioner, 
and  that  all  proper  parties  might  join  in  such  sale,  and  all  necessary 
directions  might  be  given  and  accounts  taken,  &c.y  and  that  in  the 
meantime  a  receiver  might  be  appointed. 

Mr.  Fiiloofiy  for  the  petitioner. 

The  sole  question  is,  whether  or  not  the  Court  will  consider  this 

a  case  within  the  summary  jurisdiction  of  the  15th  section  of  the 
VOL  I.  3 


Nov,  9,  16. 

On  a  petition 
under  the 
Court  of  Chan- 
ceiy  Regula- 
tion Act  for  an 
account  on 
foot  of  a  legacy 
charged  upon 
lands,  and  for 
payment  of  the 
sum  found  due 
and  for  a  sale 
of  the  lands  if 
necessary,  and 
that  all  nec^ 
saiy    aooonnts 
should    be 
taken   and    a 
receiver  ap- 
pointed,   the 
Court  refused 
tomakeasun- 
maiy  order 
under  the  15th 
section  of  the 
Act,  beine  of 
opiidon   that 
atthoufffa    the 
case  fell  with- 
in the  spirit,  it 
was  not  with- 
in the  letter  of 
that  section. 
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1850. 

Chancery, 

>»  - »—  "^ 

KIRK 

V. 

EDMON- 

STONE. 


Judgment, 


Court  of  Chancery  Regulation  Act ;  for  though,  strictly  speaking,  it 
is  not  a  petition  for  the  administration  of  the  real  and  persofuU 
estate  of  a  testator,  jet  it  certainly  is  within  the  spirit  of  that  sec- 
tion.    We  therefore  have  not  served  any  notice  on  the  respondents. 

The  LoBD  Chancellor. 

It  is  within  the  spirit  of  the  section,  but  I  shall  not  travel  out  of 
the  strict  letter  of  the  Act,  and  in  all  cases  where  I  may  have  a 
doubt  as  to  whether  or  not  a  case  comes  within  the  section,  I  shall 
require  notice  to  be  served  on  whatever  parties  the  petitioner  may 
be  advised.  I  shall  give  leave  to  serve  notice  in  this  case,  and  the 
matter  may  be  mentioned  on  the  next  petition  day. 


Nov.  16.  Mr.  FcUoon  mentioned  to  the  Court  that  the  tenant  for  life  and 

tenant  in  tail  were  both  out  of  the  jurisdiction. 

The  Lord  Chancellor. 

Then  there  must  be  a  special  application  to  substitute  service. 


Dec,  14. 

Where  the 
coniuor  of  a 
jndgmeiit  is 
aHve,    the 
Court  will  not 
pronounce  a 
samnuuy  order 
under    the 
Court   of 
Chanceiy  Be- 
golation  Act 
upon  a   peti- 
tion   praying 
an  account  on 
foot  of  the 
judgment,  and 
a  sale  of  his 
zeal  estate. 


INGRAM  V.  RUSSELL. 

Mr.  MTarlanb  applied  for  a  summary  order  of  reference  under 
the  15th  and  27th  sections  of  the  Court  of  Chancery  Regulation 
Act.  The  petitioner  had  obtained  judgments  agsdnst  the  respondents 
in  Trinity  Term  1834  on  their  joint  and  several  bond.  The  judg- 
ments were  registered  in  December  1847  and  revived  in  Michaelmas 
1849.  The  petitioner  was  also  a  salvage  creditor,  in  respect  of  an, 
advance  made  by  her  to  prevent  the  eviction  for  non-payment  of 
rent  of  a  part  of  the  lands  affected  by  the  judgments.  One  of  the 
respondents  had  gone  to  America  in  embarrassed  circumstances,  the 
other  had  been  served  with  notice  of  this  application.    The  petition 
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^TBjed  the  oBoal  account  of  the  sums  due,  of  the  lands  of  the        1850. 
respondents,  a  sale  and  payment,  out  of  the  proceeds,  of  the  de-     ' 
mands  of  all  persons  entitled. 


The  Lord  ChAVCEIXOB.  Judgment, 

This  case  does  not  fall  within  the  terms  of  the  15th  section ;  there 
is  not  any  deceased  person.  Tou  only  seek  to  affect  the  real  estate ; 
more  you  could  not,  inasmuch  as  the  conuzors  are  alive. 

Mr.  M'Farland  submitted  that  the  case  was  within  the  27th 
section,  which  should  be  read  in  conjunction  with  the  16th. 

The  LoBD  Chancbixor. 

The  cause  must  be  set  down  and  heard  in  the  usual  manner. 


JOHNSTONE  V.  LINDE. 

Nov.  9. 

Lff  this  case  the  Lord  Chancellor  observed  that  the  petition  was  Where  petU 
^  11.  tions    under 

of  great  length,  unnecessarily  setting  out  deeds  which  might  have  the  Court  of 

been  much  more  concisely  stated  ;  and  that  in  all  such  cases  he  goiation  Act 

should  direct  the  Taxing-master  to  have  regard  to  the  matter  impro-  rf^^iS^^ 

perly  introduced  into  petitions.    His  Lordship  added,  that  prolijdiy  J^^^thT^MasI 

was  one  of  the  evils  which  the  Court  of  Chancery  Regulation  Act  J^Jd,  faTthe 

was  intended  to  remedy.  taxation  of 

''  oosts,   to   the 

matter  improperly  introduced. 
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1860. 
Chancery, 


RYAN  V.  MULLIGAN. 

Nov.  9,  16. 

The  Court      Tms  was  a  petition  under  the  Court  of  Chancery  Regulation  Act, 

will  not  make 

a  snmmaiy      praying  for  the  appointment  of  a  new  trustee  under  a  will  and  the 

ence  upon  a'  removal  of  Dr.  Mulligan  from  that  office.   There  were  several  inter- 

ti^e  Court  of  rogatories  attached  to  the  petition. 
Chanceiy  Be- 
gnlation  Act, 

towWdi inter-       j^  j^  Barry  asked  for  a  summary  order  of  reference  under  the 
rogatones  are  "^  •' 

annexed.  15  th  section  of  the  Act. 


The  Lord  Chancellor. 

You  must  serve  notice  on  Dr.  Mulligan  for  the  next  petition  day. 


Nmj.  16. 
Argument.  Mr.  Hamilton  Smythe  on  this  day,  for  Dr.  Mulligan  the  present 

trustee,  objected  that  there  were  interrogatories  annexed  to  the 

petition  without  leave  of  the  Court,  and  asked  for  costs,  inasmuch 

as  the  petition  impeached  his  client's  character. 

The  Lord  Chancellor. 
Judgment,  I  do  not  see  the  necessity  of  those  interrogatories.  Interrogatories 
should  not  be  filed  in  any  case  except  where  the  petitioner  cannot 
obtain  aliunde  the  information  which  he  requires.  I  shall  not  in 
any  instance  pronounce  a  summary  order  of  reference  und^  the 
15th  section  where  interrogatories  are  annexed  to  the  petition.  The 
interrogatories  to  this  petition  must  be  expunged,  and  then  I  shall 
make  the  order.  The  Master  has  full  jurisdiction  with  regard  to 
costs  in  this  case.* 

♦  Sed  vide  Cwmng  v.  Taylor,  in&a  p.  26,  as  to  costs  incmred  before  the  Court. 
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TRBPHOOK  V.  GRIFFIN. 

Nov.  9, 

Mr.  Isidobb  Blake  moved  for  a  summary  order  of  reference  under  q^^  to^pn)! 
the  Court  of  Chancery  Regulation  Act,  upon  a  petition  for  the  ^1°^^^} 

admiiustration  ctf  assets.  reference 

tinder  the 
Court   of 
Chanceiy  Be- 
The  LoBD  Chaivceixob.  gnladon  Act 

for  the  admi- 
I  think  it  necessary  to  require  an  affidavit  in  these  administration  nistration  of 

assets,  there 

cases  that  there  is  not  any  other  proceeding  pending  for  the  same  should  be  an 

affidavit   ^h<tt 

purpose.    On  such  an  affidavit  heing  produced  to  the  Registrar,  I  there  is  not 

than  make  the  order.  32%SS; 

ing  w  the 
same  purpose. 
Note. — ^EBs  Lordship  has  made  the  same  observation  in  many  other  similar 


Ex  parte  CHARLES  JAMES  GRIFFITH  and 

ARTHUR  D.  MAGEE. 

Nov,  11. 

Mb.  W.  H.  Gbiffith  moved  that  the  solicitor  of  the  petitioner  A  petition 

under  the 
should  he  at  lihertv  to  verify  hy  affidavit  the  petition  in  this  case  Court  of 

^  '^     ^  *'  Chanceiy  Be- 

(which  was  under  the  Court  of  Chancery  Regulation  Act),  instead  gulation  Act 
_    ,  .  .  may  be  veri- 

of  the  petitioner.  fied    by   the 

solicitor  of  the 
petitioner,  but 

The  LoBD  Chakcbixob.  short^m 

The  words  of  the  5tii  section  are—"  That  every  petition  to  be  ^^  tJe  so^ 

presented  under  this  Act  may  be  verified  by  affidavit  annexed  ^^^^^^^ 

thereto,  &c.,  in  the  form  or  to  the  effect  set  out  in  the  schedule  condseW 

vedfy  me  de- 
annexed  to  tills  Act."    That  form  is  for  the  petitioner  only;  but  tails  of  tiie 

petition. 
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1850.        I  do  not  understand  the  section  as  ezclading  other  modes  of  veri- 

' — f!^^f2^     fication.    I  think  that  what  yon  ask  may  be  done,  but  not  in  the 

GBiFFiTH.    short  form  given  by  the  Act,    The  solicitor's  affidavit  must  verify 

the  various  details  of  the  petition,  as  concisely  however  as  possible, 

and  without  setting  forth  deeds  or  records  at  length.* 


TVou.  9.  *  BURNETT  v,  COOPKB. 

Where  a  peti-  In  this  case,  which  was  a  petition  under  the  same  Act,  and  verified  by  pennission 
tion  under  the  ^f  the  Conit  hj  the  solicitor,  the  Lord  Chancellor  required  that,  inasmuch  as 
Chanced  Re-  *^®  petition  had  not  been  verified  in  the  manner  pointed  ont  hj  the  Act,  notice 
gulation  Act     should  be  senred  upon  such  persons  as  the  petitioner  might  be  advised. 

has  been  veri- 
fied  by    the 

solicitor  and  _— — 

not  by  the 
petitioner  in 


the  form  given  STACKPOOLE  r.  STOTT. 

by  the  Act, 

the  Court  will 

not  make  a      Mr.  J.  F.  Beillt  moved  for  a  summary  order  under  the  15th  section  of  the 

summary  Court  of  Chanoeiy  Begulation  Act  upon  a  petition  under  that  Act,  verified  by  the 

Se^^lsS'^Tec-  ^^^*^'  ®f  ^^  petitioner.    The  petitioner  resided  in  the  Isle  of  Man,  in  which 
tion  ;    notice     ^^^  ^  ^<>^  c^  Master  Extraordinary  of  this  Court. 
must  be  served 

of  the  petition,       The  Lord  Chancellor. 

and  It  must  be  j^^  petition  is  not  verified  m  the  ordinaiy  short  form  given  by  the  statute.  The 
bearing  as  a  ^^^  section  gives  power  to  make  an  order  in  a  summary  way  **  on  the  production 
cause  petition,  of  such  affidavit  of  verification  as  aforesaid;"  that  is,  the  affidavit  alluded  to  in 
the  5th  section,  and  set  out  in  the  schedule  annexed  to  the  Act,  which  affidavit 
IS  adapted  for  petitioners  only.  I  have  no  difficulty  in  saying  that  your  petition  is 
sufficient^  well  verified  to  enable  you  to  proceed  upon  it  under  the  Act ;  but  I 
doubt  that  I  can  make  a  summary  order  upon  a  petition  not  verified  In  the  precise 
manner  pointed  out  by  the  Act  Tou  can  go  on  no  doubt  by  giving  notice^  which 
must  be  served  in  the  ordinaiy  way,  and  the  petition  must  be  set  down  for  hear- 
ing as  a  cause  petition.  You  may  apply  for  leave  to  set  it  down  so  w  to  be  heard 
at  the  present  Sittings. 


Nov.  30. 
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1850. 
Chancery, 


WOODROOFFE  v.  FANNIN. 

iVbp.80. 

Mb.  Hemphill  moved  for  a  summary  order  of  reference  to  the  A  judgment 

cr^tor  who 
Master,  under  the  15th  section  of  the  Court  of  Chancery  Regula-  has  registered 

^  .       an  affi<uiyit,  of 

tion  Act,  upon  a  petition  presented  under  that  Act  on  foot  of  a  ownership  of 

judgment^  in  respect  of  which  the  judgment  creditor  had  registered  debtor,  purwu 

under  statute  13  &  14  Vic.  c.  19,  fl.  6,  an  affidavit  of  ownership  of  ^^^vk, 

certain  lands  by  the  debtor,  to  which  registration  the  7th  section  of  ^y^'J^^j^ 

the  latter  Act  gives  the  effect  of  a  mortgage.    The  petition  prayed  ^f^^^^^^f  ^ 

an  account,  foreclosure,  sale  and  receiver.  morteage,  is 

entitled  to  pro- 
ceed smnma- 
rUy  nnder  the 
The  Lord  Chancellor.  15th  section  of 

the  Court  of 
You  are  entitled  to  an  order  of  reference  to  the  Master,  such  as  Chanceiy  Be- 
,  golation  Act. 

you  seek. 


Mr.  Brewster  (amicus  Curia)  observed,  that  although  the  judg- 
ment debt  might  be  paid  and  the  judgment  satisfied,  yet  the  legal 
estate  in  the  lands  would  still  remain  in  the  creditor  under  the  7th 
section  of  the  13  &  14   Vic.  c.  29* 

The  Lord  Chancellor. 

Perhaps  that  is  so ;  but  the  judgment  creditor  who  under  those     *^^'^kP'*^^' 
circumstances  refused  to  execute  a  conveyance  would  have  to  pay 
the  costs  of  a  suit  for  compelling  him  to  do  so.    I  do  not  think  that 
in  this  respect  the  effect  of  that  enactment  is  very  alarming. 
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1850. 
Chancery, 


MURPHY  V.  KELLER. 

iVbt;.  30. 

On  a  petition  Upon  this  petition,  under  the  Court  of  Chancery  Regulation  Act, 

Court  of         the  following  facts  appeared  : — The  petitioner  and  respondent  were 

gnlAt^^^Act    partners  as  com  dealers.    The  partnership  being  unprofitable,  was 

^p*  i^^  dissolved  by  mutual  consent.    Disputes  arose  as  to  the  partnership 

It  appeaj*^    accounts,  and  were  referred  to  arbitration,  the  award  to  be  made 
that  an   airbu  '  ' 

tration  had  under  hand  and  seal.    An  award  was  made  under  hand  only.     The 

taken  place  '' 

upon  the  sub-  petitioner  denying  the  accuracy  of  the  award  on  the  ground  of  his 

ject  in  dii^utt^ 

and  that  an  not  having  been  allowed  credit  for  certain  items,  the  arbitrators 

award  was 

made,    al-  summoned  a  further  meeting  of  the  parties,  and  upon  further  inves- 

though   not 

under  seal;  tigation  found  that  the  petitioner's  allegation  was  well  founded,  and 

esse  was  not   m^clo  a  further  award  (under  hand  only),  which  found  that  a  certain 
m^^ordj^'  sum  was  due  to  and  not  by  him.    That  sum  not  having  been  paid, 
SS^n^o/^  he  now  presented  his  petition  for  an  account 
Act,  and  that 
notice  must  be 

served  upon  Mr,  Tkomas  Jones  now  moved  for  a  summary  order  under  the 

the     respond- 
ent. 16th  section  of  the  Act. — [The  Lobd  Chaitcellob.    There  appears 

Argument,      to  have  been  an  arbitration.] — The  award  is  void,  not  having  been 

under  seal :  Everard  v.  Paierson  (a),  and  2  Wtns.  Saund.  p.  62. 

The  LoB3>  Crancbllob. 
Judgment,  Such  a  proceeding  having  taken  place  as  an  arbitration  between 

the  partners  prevents  this  from  being  a  proper  case  for  the  exercise 
of  the  summary  jurisdiction  under  the  15th  section.  Yon  must  give 
notice  of  the  petition  to  the  respondent.  I  shall  not  make  orders 
ex  parte  except  in  clear  and  simple  cases. 

(a)  2  Marsh.  304. 
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1850. 
Ckaneerif, 


CUMING  V.  TAYLOR. 

Dec.  7, 14. 

Jobs  Tatlob,  by  his  will  made  in  August  1832,  amongst  other  Where  a  biU 

would  not  be 
bequests  to  vanous  persons,  gave  £100  to  his  grandson,  John  gnstainable,  a 
--       ,  ,  petition  nndfir 

Cuming  the  petitioner,  when  he  should  attain  twentj-one  years;  the  Court  of 

and  to  testator^s  son,  Alexander  Taylor,  he  devised  certain  lands  in  ReguLi^n 

the  town  of  Belfast,  and  appointed  John  Smith  Taylor  and  Alex-  ^p^^*  ^ 

ander  Taylor  his  executors,  who  on  the  death  of  the  testator  proved  '^^^^^ 

his  win.  op?»  *o  ^ 

objection   for 

Alexander  Taylor,  by  his  wiU  of  the  20th  of  January  1834,  after  mnltiferious- 
^      ^    ^  ^  ^  ness,  should  it 

directing  his  freehold  and  chattel  property  to  be  sold,  and  bequeath-  exist. 

ing  certain  legacies  thereout  to  various  persons,  ordered  the  residue  tit^n^pl^i^ 

to  be  divided  equally  between  the  petitioner  and  certain  other  per-  ^^i>j^^** 

sons.    In  this  will  also,  John  Smith  Taylor  and  two  other  persons  ^\  ^^  ^^ 

^  '^  not  pronounce 

were  ^qpointed  executors.    John  SmiCh  Taylor  al<me  proved  the  &  summary 

order  of  refer- 

wilL  ence  without 

notice. 
By  letter  of  27th  Ajwil  1850,  John  Smith  Taylor  undertook  to      Costs  of  pro- 

pay  the  legacy  of  £100  to  the  petitioner,  and  also  to  account  for  the  ^f^  (^ 

estate  and  effects  of  Alexander  Taylor,  and  to  pay  the  balance  due  ^q^T^^iS^ 

to  the  petitioner  on  foot  of  the  residuary  bequest  on  or  before  the  ^®  jimsdio- 

1st  of  November  1850.  Court   only 

and  not  of  the 
Neither  payment  having  been  made,  the  petition  was  presented  Master.    On 

petitions   for 

under  the  Court  of  Chancery  Regulation  Act,  praying  payment  of  the  adminis- 
tration of  as- 

the  £100  legacy  under  the  will  of  John  Taylor ;  and  that  the  trusts  sets  the  Court 

of  tiie  will  of  Alexander  Taylor  should  be  carried  into  execution,  ^^^^^^ 

an  account  of  his  personal  estate  and  debts  and  legacies;  that  the  M^^ter^^^^ 

assets  should  be  applied  in  due  course  of  administration,  and  an  ^^^^  ^^' 

account  of  his  real  estate  and  the  rents  and  profits,  and  also  of  the  ^^lepetitioner's 

^         '  costs    already 

charges  and  incumbrances  thereon,  and  that  if  necessary  it  should  incurred  shafi 
^  "^  be  payable  to 

be  sold  and  the  proceeds  applied  according  to  the  trusts  of  the  will,  him  in  the 

same  order  as 
and  his  part  of  the  residue  paid  to  the  petitioner,  and  that  a  receiver  his  demand  (if 

should  be  appointed.  of  the    same 

*  ftrnd  or  by  the  same  party. 
VOL.    1.  4 
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1850.  Mr.  B.  Stq^hens  now  moved  for  a  summary  order  of  reference 

Chancery, 
^^-—^7—^     under  the  15th  section  of  the  Act. 

CUMINa 
V, 

TAYLOB.    The  Lord  Chancellok. 

Judgment,  '^^  petition  seems  to  me  to  be  open  to  objection  on  the  ground 

of  multifariousness.  I  shall  not  make  on  such  a  petition  an  ex  parte 
order,  which  might  probably  be  set  aside  next  day  on  application  by 
the  respondent.  You  must  give  him  notice  of  this  petition.  Per- 
haps he  may  consent  to  have  both  matters  included  in  the  same 
petition. 


Dec,  14.  '  Mr.  B.  Stephens  again  moved  for  an  order  upon  the  petition 
under  the  15th  section.  There  was  not  any  appearance  for  the 
executor,  on  whom  notice  had  been  served  in  Belfast  upon  the 
12th  of  December. 

The  Lord  Chancellob. 

I  can  scarcely  consider  that  a  sufficiently  l(mg  notice  has  been 
given.  I  shall,  however,  make  an  order  of  reference  on  the  peti- 
tion, reserving  permission  to  the  respondent  to  object  to  it  on  the 
groimd  of  multifariousness. 

Mr.  B.  Stephens  suggested  that  the  order  should  reserve  leave  to 
the  respondent  to  object  generally,  and  that  it  should  not  specially 
draw  his  attention  to  the  objection  on  the  ground  of  multifa- 
riousness. 

The  LoBD  Chancsllob. 

I  cannot  adopt  that  suggestion.  If  the  case  made  be  such  that  a 
biU  would  not  be  sustainable,  yon  cannot  support  a  petition. 

Mr.  B.  Stephens  asked  that  the  order  should  reserve  liber^  for 
the  petitioner  to  apply  to  the  Court  for  the  costs.  Under  the  25th 
section  of  the  Act  the  Master  has  power  only  to  award  costs  incurred 
in  respect  of  proceedings  in  his  office.  The  costs  of  proceedings 
before  the  Court  are  in  the  discretion  of  the  Court  only. 
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The  Lord  Chancellob. 

It  would  lead  to  great  expense  to  bring  the  parties  back  again  to 
the  Court.  It  will  be  better  at  once  to  make  an  order  with  respect 
to  costs  already  incurred.  Let  the  costs  of  this  petition  np  to  the 
present  time  be  costs  in  the  matter  payable  to  the  petitioner  in  the 
same  order  as  his  demand,  if  he  succeed  in  establishing  any,  and  oat 
of  the  same  fund,  or  by  the  same  party. 


Subsequently  in  the  day  in  another  and  similar  petition  matter  the 
LoBB  Charceixob  said  that  the  Registrar  should  make  the  above 
order  as  to  costs  the  general  direction  in  all  such  cases. 

1  Reg.  Lib.  Gen^foL  151. 


1850. 
Chancery. 


MULLOY  V.  60FP. 


Nov.  12,  13. 


George  Eael  op  Kingston,  being  seised  in  fee  of  the  lands  of  ^^^^  ^^ 
Oakport  and  certain  other  lands  in  the  county  of  Roscommon,  by  ^^®°JjJ^  ^^ 

indenture  of  the  28th  of  May  1798,  demised  them  and  "all  the  newal,  more 

than  one  year  8 

timber  then  growing**  thereon  to  William  Mulloy,  to  hold  to  him,  rent  being  due, 

and  the  land- 

his  heirs  and  assigns  from  the  1st  of  May  then  last  past,  for  three  lord  hemg  a 

minor  and 

lives.    This  ind^iture  contained  the  usual  covenant  for  perpetual  ward  of  this 

renewal    On  the  10th  of  April  181 1  the  Earl  of  Kingston  conveyed  Master  direct- 

his  reversion  in  fee  in  the  premises  to  Robert  Goff  who  by  his  will  menHbr^non- 

devised  them  to  his  eldest  son  Thomas  Goff;  in  fee,  and  subsequently  S^^'bo^ 

died  without  revoking  or  altering  his  will.    Thomas  Goff;  by  will  ^^  ^^ 

dated  the  5th  of  July  1841,  devised  them  in  fee  to  trustees  in  trust  P^tif  (the 
"^  tenant),    and 

certain  mort- 
gagees of  his  interest,  npon  whidi  ejectmentjndgment  was  by  Consent  obtained,  and 
an  habere  executed  on  the  26th  of  May  1847.  The  lessors  of  the  plaintiff  in  eject- 
ment  on  the  same  dsy  demised  the  lands  to  A.  B.  (a  relative  of  the  plaintiff  and  credi* 
tor  as  against  his  estate)  for  six  months  pending  redemption,  doihif  which  time  the 
plaintiff  was  in  fact  allowed  to  ocoapy  the  lands.  The  mortgagee  being  entitled  to 
three  months'  further  time  to  redeem,  the  forfeiture  could  not  have  become  complete 
until  the  28th  of  Februaiy  1848,  during  which  period  the  last  cestui  que  vie  named 
in  the  lease  died.  Upon  the  28th  of  J^bmaiy  1848  at  the  instance  of  the  mort- 
gagees  the  Master  made  on  order  directing  that  certain  bills  payable  three  months 
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1850. 
Chancery. 


Statement, 


for  the  defendant  Thomas  William  Goff  then  a  minor,  and  appointed 
as  the  guardian  of  his  person  and  estate  the  Reverend  William 
Caulfield  one  of  the  trustees.  Thomas  Goff  died  on  the  24th 
of  October  1844,  leaving  the  defendant  his  eldest  son  and  heir-at- 
law,  and  several  other  children  him  surviving,  all  being  then  minors. 
Pursuant  to  an  order  in  this  Court  on  the  9th  of  November  1844  in 
the  then  pending  matter  of  Gojffs  minors^  the  Master  reported  that 
the  Reverend  William  Caulfiald  was  a  proper  person  to  be  guardian 
of  the  minor^s  estate,  and  Peter  M^Eeogh  to  be  receiver.  On  the 
23rd  of  April  1845  that  report  was  confirmed.  William  Mulloj, 
being  in  embarrassed  circumstances,  during  the  latter  years  of  his 
life  permitted  the  rent  to  fall  into  arrear.  He  died  in  May  1846, 
leaving  the  plaintiff  Coote  Mulloy  his  eldest  son  and  heir-at-law, 
who  as  such  became  entitled  to  the  interest  imder  the  lease  of  1798, 
and  entered  into  possession  of  the  premises. 

On  the  25th  of  January  1834  William  Mulloy  had  mortgaged 
his  estate  in  the  premises  and  certain  other  lands  to  William 
St  Clair  for  £7,646.  3s.  3d.  The  mortgagee's  interest  in  the  premises 
became  ultimately  vested  in  Mary  Cockbume  and  her  three  in£Emt 
children,  who  had  commenced  a  foreclosure  suit  against  the  pre- 
sent plaintiff,  and  obtained  a  receiver  over  the  latter  lands. 


after  date,  drawn  by  the  plaintiff  and  accepted  by  A  B,  should  be  received  <*  on  the 
part  of  the  minors  as  payment  of  the  rent  for  which  habere  executed  and 
a  further  half  year;  if  bills  not  paid,  the  forfeiture  to  be  complete." 

The  solicitor  for  the  minor  and  his  testamentaiy  guardian  objected  to  this  order 
at  the  time  of  its  being  made,  but  took  the  bills,  and  on  their  arrival  at  maturity 
and  non-payment  earned  them  to  be  protested.  The  minor,  who  was  near  the 
attainment  of  his  full  age,  immediately  upon  hearing  of  the  order  expressed  his 
approbation  of  it.  The  plaintiff  continued  in  undisturbed  possession  during  the 
currenqjT  of  the  bills,  and  on  their  non-payment  refused  to  deliver  up  possession  of  the 
lands.  An  ejectment  on  the  title  was  brou^t  in  the  Common  Heas,  on  part  of 
the  landlord,  by  direction  of  the  Master,  agamst  the  plaintiff  and  the  mortgagees, 
to  which  th^  plaintiff  alone  took  defence,  but  a  verdict  was  obtained  against  hun; 
he  then  moved  that  the  verdict  should  be  set  aside,  but  Sailed  in  tins  al^  and  judg- 
ment was  recovered  against  him.  He  then  filed  his  bill  in  this  Court  ofiering  to 
lodge  in  Court  the  rent  and  costs,  and  praying  a  renewal,  redemption  and  an 
injunction  to  restrain  the  landlord  from  enforcing  the  judgment  in  ejectment  The 
mortgagees  were  not  parties  to  this  equity  suit  Heldt  that  the  arrangement  made 
on  the  28th  of  Febmanr  1848  was  bmding,  and  that,  if  the  bills  had  been  paid  when 
due,  the  plaintiff  would  have  been  entitled  to  relief;  but— 

Held  qiao,  that,  in  consequence  of  the  bills  not  having  been  so  paid,  the  Court  had 
no  power  to  decree  redemption,  and  that  the  plaintiff's  bill  must  be  dismissed  with 
costs. 

Permissive  waste  of  a  mansion,  on  the  part  of  the  tenant,  is  not  a  sn^dent 
ground  for  refusing  a  renewal. 
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R^t^  which  accraed  partly  during  the  lifetime  of  William  M11II07, 
and  partly  after  his  death,  being  in  arrear,  Master  Litton  on  the  17th 
of  December  1846  made  an  order  in  the  matter  of  Oojgih  minors 
directing  that  an  ejectment  for  non-payment  of  rent  should  be 
brought  in  the  names  of  the  trustees  of  the  will  of  Thomas  GofiT. 
Upon  that  ejectment  (a  copy  of  which  was  served  as  well  upon  the 
mortgagees  Cockbume,  as  upon  the  defendant  Coote  Mulloy  and 
other  persons),  the  lessors  of  the  plaintifr  o'btained  by  consent  judg- 
ment as  of  Hilary  Term  (March  29)  1847- 

An  habere  issued  upon  that  judgment,  and  the  Sheriff  delivered 
possession  on  the  28th  of  May  1849;  upon  the  same  day  the 
premises  were  by  indenture  demised  by  the  lessors  of  the  plain- 
tiff to  Mr.  Greorge  French  (a  near  relative  of  the  defendant, 
and  who  had  proved  a  demand  as  a  specialty  creditor  of  William 
MuUoy  in  the  cause  of  Cockbume  v.  Mulloy\  for  the  term  of  six 
months  pending  redemption.  Those  six  months  (during  which  the 
defendant  Coote  Mulloy  in  fzicX  occupied  the  lands)  expired  upon  the 
28th  of  November  1847  without  any  redemption  by  the  plaintiff 
Coote  Mulloy ;  but  as  the  mortgagees  Cockbume  had  a  farther 
period  of  three  months  within  which  they  might  redeem,  the  forfei- 
ture would  not  have  become  absolute  until  the  28th  of  February  1848. 

On  the  17th  of  February  1348,  the  Master  of  the  Rolls  made  an 
order  in  Cockbume  v.  Mulloy  extending  the  receiver  in  that  cause 
over  the  premises  in  question,  and  giving  him  liberty  to  borrow 
money  for  the  purpose  of  redeeming  the  lands,  and  to  apply  the 
rents  of  those  and  the  other  mortgaged  premises  to  that  purpose. 

On  the  2drd  of  February  1848,  Frances  Mulloy,  the  last  remain- 
ing cestui  que  vie  in  the  lease  of  1798,  died. 

On  the  26th  of  February  1848,  application  was  made  on  laehalf 
of  the  mortgagees  to  the  Master,  in  the  matter  of  Oojffs  minors^  to 
enlarge  the  time  for  redemption  of  the  lands ;  the  solicitor  for  the 
defendant  and  his  guardian  then  attended.  It  was  proposed  on  the 
part  of  the  mortgagees  that  a  bill  of  exchange,  drawn  by  the  plain- 
tiff Coote  Mulloy  upon  and  accepted  by  Mr.  Greorge  French  for 
£1565.  lOs.  8d.,  being  the  amount  of  arrear  of  rent  then  due,  and 
of  a  further  gale  up  to  the  1st  of  May  1847,  and  another  bill  drawn 
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and  accepted  by  the  same  persons  for  £100  to  cover  the  costs  incur' 
red  in  the  ejectment  and  other  proceedings  relating  thereto,  should 
be  receiyed  as  security  for  payment  of  the  rent  and  costs  within 
three  months  from  that  time.  The  Master  expressed  his  i^probatian 
of  the  arrangement,  and  adjourned  the  proceedings  until  the  28th  of 
February  (being  the  last  day  of  the  period  of  nine  months  within 
which  the  mortgagees  might  redeem),  for  the  purpose  of  procuring; 
the  acceptances  firom  Mt*  French,  who  was  then  absent. 

On  the  28th  of  February  the  application  was  renewed  on  behalf 
of  the  mortgagees.  The  solicitor  for  the  defendant  and  his  guardian 
objected  to  be  a  consenting  party  to  the  proposed  arrangement^  and 
produced  to  the  Master  a  note  of  the  opinion  of  Counsel  advising 
the  solicitor  of  defendant  that  the  Master  had  not  jurisdiction  to 
extend  the  time  for  redemption  or  to  accept  the  bills  as  security  for 
payment  of  the  rent  and  costs ;  but  the  Master,  being  of  the  con- 
trary opinion,  made  the  following  order : — 

*^  1848,  February  28th:  Gojffs  minora.  Attendance  for  minors 
and  guardians  and  receiver,  and  plainti£f8  Cockbume,  and  receiver 
in  Cockbume  v.  MoUay^  and  receiver  in  Goffh  minors.  Mr. 
€leorge  French,  a  creditor  and  trustee,  under  order  of  the  iTtli 
February  1848  in  Cockbume  v.  MuUot/y  having  accepted  a  bill  for 
£1665. 10s.  8d.  at  three  months  after  date,  and  all  parties  admitting 
that  the  bill  is  good,  receive  it  on  part  of  the  minors  as  payment  of 
the  rent^  for  which  habere  executed  and  a  further  half  year ;  ifbiUe 
not  paidy  fotfeUure  to  be  eon^lete  ;  and  the  bill  for  £100  having 
been  also  accepted  by  him,  let  this  bill  lie  in  the  hands  of  Babingtoa 
to  pay  the  costs  of  ejectment  proceedings  and  this  meeting  and  the 
meeting  of  Saturday ;  and  all  parties  agreeing  that  the  estate  had 
been  ^ved  by  these  acceptances,  declare  Mr.  French  entitled  to  all 
the  rights  which  can  be  conferred  on  him  by  the  order  aforesaid,  or 
as  salvage  creditor  otherwise,  and  let  a  report  be  prepared  at  nunors* 
expense.'' 

Those  bills,  which  were  drawn  and  indorsed  by  the  plidntiff  and 
accepted  by  Mr.  George  French,  were  handed  to  Mr.  Babington,  the 
solicitor  for  the  defendant,  who  retained  them  accordingly.  The 
plaintiff  remained  in  undisturbed  possession  of  the  lands  daring  the 
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currency  of  the  bills  which,  upon  arriving  at  maturity,  were  not  paid 
and  were  duly  protested.  The  defendant  having  refused  to  deliver  up 
poesession  of  the  lands,  the  Master  directed  an  ejectment  on  the  title 
to  be  brought  In  Michaelmas  1848  that  ejectment  was  brought  in 
the  Court  of  Common  Fleas,  and  served  upon  the  plaintiff,  the 
mortgagees  and  several  other  persons.  The  present  plaintiff,  Coote 
Mulloy,  only  took  defence.  Upon  the  trial  at  the  Rosconmion  Spring 
Assizes  1849  his  Counsel  called  on  the  Jadge  to  direct  a  verdict  in 
his  favour,  on  the  ground  that  the  forfeiture  was  waived  by  accept- 
ance of  the  bills,  which  the  learned  Judge  refused  to  do,  but  saved 
the  point  for  the  Court  above,  and  left  as  a  question  for  the  jury, 
whether  *ihe  bills  were  taken  subject  to  the  condition,  and  whether 
they  were  unpaid?  and  if  so,  he  told  them  to  find  for  the  plaintiff  in 
the  ejectment,  otherwise  for  the  defendant  (the  present  plaintiff). 
Counsel  also  called  for  a  nonsuit  as  no  demand  of  possession  was 
proved;  but  this  request  was  also  refused.  The  jury  found  a 
verdict*   for  the  plaintiff  in  the  ejectment. 

Upon  the  16th  of  March  1849  a  sum  more  than  sufficient  to 
cover  the  amount  of  the  rent  and  costs  was  tendered  on  behalf  of 
tiie  plaintiff  to  the  solicitor  for  the  defendant  and  his  guardian,  but 
was  refused.  Subsequently,  in  Easter  Term  1849»  the  Court  of 
Common  Fleas  refused  to  disturb  the  verdict.  The  case  will  be 
found  reported  as  Lessee  Goff^.  MtUloy  (a). 

Upon  the  26th  ^of  April  1849  the  plaintiff  filed  his  bill  in  the 
present  suit,  praying  that  the  defendant  should  be  decreed  to  execute 
a  renewal  to  the  plaintiff  pursuant  to  the  covenant  in  the  lease  of 
1798  and  that,  if  necessary,  plaintiff  should  be  decreed  entitled 
to  redemption  of  the  premises  comprised  in  that  lease  on  payment 
of  all  rent  and  costs,  and  that,  notwithstanding  the  ejectment  and 
kaherey  the  lease  should  be  declared  a  subsisting  interest,  and  that 
the  defendant  should  be  restrained  from  taking  out  execution  on 
foot  of  the  judgment  in  ejectment. 
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(a)  12  Ir.  Law  Bep.  95. 

*  While  the  jiuy  were  deliberating  upon  their  verdict  an  offer  of  the  amount 
of  the  rent  and  costs  was  refused  by  the  attorney  for  the  lessors  of  the  plaintiff. 


Digitized  by 


Google 


32 


CHANCERY  REPORTS. 


1850. 
Chanceiy. 


Statement. 


The  defendant^  in  the  name  of  his  guardian,  had,  bj  leave  of  the 
Master,  filed  a  bill,  on  the  12th  of  June  1848,  against  Coote  Mulloy 
the  plaintiff  and  Mr.  George  French,  alleging  that  Mulloy  had, 
during  the  currency  of  the  bills,  been  committing  waste  both  on  the 
house  and  lands  of  Oakport,  and  praying  for  an  injimcdon  and 
account  of  waste.  Upon  the  13th  of  June  1848  the  common  injunc- 
tion, until  answer,  was  granted.  The  defendant  in  the  present  suit, 
amongst  the  other  groun^  which  appear  in  argument,  relied  upon 
the  waste  as  disentitling  Hie  plaintiff  to  the  relief  sought  by  his  bill. 
The  evidence  as  to  ownership  of  the  trees  and  as  to  the  nature  and 
extent  of  the  waste  was  of  a  conflicting  character.  There  was 
also  evidence  given  which  showed  that  the  mansion  upon  the  lands 
had  fallen  into  a  state  of  disrepair. 


.    Mr.  Serjeant  0*Brienj  Mr.  Carleton  and  Mr.  J.  l^Mdkony  for 
the  plaintiff. 
Aryvmeiu,  A  litigious  defence  by  the  plaintiff  to  the  ejectment,  waste^  and 

forfeiture  by  non-redemption  within  the  time  prescribed  by  the 
statutes,  have  been  relied  on  by  the  defendant  as  disentitling  the 
plaintiff  to  the  relief  prayed.  But  a  litigious  resistance  on  the  part 
of  the  tenant  is  no  answer  to  a  bill  for  redemption :  Newenham  v. 
McJion  (a) ;  Fitzgerald  v.  Hwsey  (b) ;  Walktce  v.  Patten  (c) :  nor 
that  he  has  committed  breaches  of  covenant :  Swanton  v.  Sigg»  (<Q. 
^  Nor  are  mere  delay  and  non-payment  of  rent  sufficient  grounds  for 
refusing  a  renewal :  McDonnell  v.  Burnett  (e) ;  Trant  v.  Dwyer  (J) ; 
Kent  V.  Roberts  (g) ;  Fitzgerald  v.  0*Connell(h) :  nor  waste :  Flood 
V.  Oeorge  (t) ;  Kennan  v.  White  (k)^  There  was  not  here  any  con- 
tinued resbtance  of  payment  of  rent^  and  the  evidence  for  the 
plaintiff  shows  that  the  trees  cut  down  were  his  property,  and  that 
nothing  which  can  &irly  be  called  waste  has  taken  place. 

As  to  the  alleged  forfeiture.    The  objection  as  to  non-payment 


(a)  3  Ir.  Eq.  Bep.  304. 
(c)  1  Ir.  Eq.  Bep.  338. 
(0  4Ir.Eq.Bep.  216. 
(^)  3  Ir.  Eq.  Rep.  279. 
(t)  Lyne  on  Renewals,  Appx.  ex. 


(b)  3  Ir.  Eq.  Rep.  319. 
(rf)  Beatty,  170. 
(/)2Bli.N.  8.  11. 
(A)  6  Ir.  Eq.  Rep.  455. 
{k)  Ibid.  ( 
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within  the  time  limited  for  redemption  may  be  waived :  Devereux 
Y.  Bradstreet  (a)  ;  Butler  v.  Burke  (6).  In  neither  of  these  r<5a8e8 
was  there  any  compliance  with  the  statute ;  but  there  was  the  assent 
of  the  landlord,  which,  whether  express  or  constructive,  keeps  alive 
the  right  to  redeem.  The  taking  of  the  bills  was  a  waiver  of  the 
forfeiture  and  an  assent  of  the  landlord  to  the  right  to  redeem.  It 
is  said  that  the  solicitor  of  the  defendant  and  his  guardian  dissented 
from  the  arrangement  of  the  28th  of  Febn^py  1848 ;  but  whatever 
his  words  may  have  been,  he  acted  in  the  spirit  of  that  arrangement 
and  took  possession  of  and  kept  the  bills,  which  were  subsequently 
protested  by  him,  and  he  gave  notice  of  their  dishonour.  Moreover, 
during  the  life  of  the  bills  the  plaintiff  was  left  in  undisturbed  pos- 
session of  the  lands.  Where  compensation  can  be  given  to  the  party 
entitled  to  take  advantage  of  a  forfeiture  or  penalty  arising  from  the 
non-payment  of  a  sum  of  money,  this  Court  will  grant  relief,  and 
such  relief  is  not  limited  to  cases  of  accident,  but  will  be  given  even 
against  negligence  and  voluntary  acts :  Sanders  v.  Pope  (e) ;  Bowser 
V.  Colby  (rf).  In  Malone  v.  Geraghty  (c).  Sir  Edward  Sugden 
admits  that  equitable  relief  may  be  administered  beyond  the  limits 
of  the  Redemption  Statutes.  It  may  be  said  that  the  taking  of  the 
bills  amounted  only  to  a  waiver  conditional  upon  their  being  paid ; 
but  we  deny  that  a  non-compliance  with  the  condition  can  revive 
the  penal  provision  of  the  Act.  In  Sheridan  v.  Casserly(f)  redemp- 
tion was  decreed  to  the  tenant,  although  the  sum  lodged  by  him  in 
Court  was  less  than  the  arrears  of  rent  and  costs,  a  part  of  the  rent 
claimed  by  the  landlord  being  secured  by  the  tenant's  promissory 
note,  which,  though  not  paid,  would  carry  interest,  and  severed,  so 
far,  the  actual  arrear  of  rent  as  not  to  be  within  the  penal  clause  of 
the  statute ;  and  Sir  Anthony  Hart  expressed  his  belief  that  Courts 
of  Equity  had  relieved  against  forfeitures  on  slighter  distinctions 
than  that.  Even  at  law,  after  judgment  in  ejectment  for  non-pay- 
ment of  rent  and  execution  executed^  the  forfeiture  may  be  waived 
by  the  acts  of  the  parties,  ex,  gr,,  receipt  of  rent  from  undertenants : 

(a)  Wallis,  338 ;  S.  C.  refetrcd  to  in  Biddulph  r,  St.  John,  2  Sch.  &  Lef.  529. 

(6)  1  Dra.  &  Wal.  380.  (c)  12  Ves.  282. 

(rf)  1  Hare,  109.  (e)  3  Drn.  &  War.  270. 

(/)  Beatty,  249. 
VOL.  1.  5^ 
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Lessee  Mcdone  v.  Malone  (a).  If  a  tenant  be  permitted  to  continue 
in  possession  after  an  eviction  for  non-payment  of  rent  and  with 
the  knowledge  of  the  landlord  to  i^nd  money  in  improvements, 
this  will  be  deemed  in  equity  a  waiver  of  the  forfeiture :  Hume  v. 
Kent  (b),  A  Court  of  Equity  will,  where  justice  demands,  interpose 
to  prevent  the  enforcement  of  a  judgment  at  law  in  its  full  rigour. 
It  was  so  laid  down  by  Lord  Alvanley  in  Hankin  v.  Broomhead(cy 
A  fortiori  it  will  not  |pt  so  strict  a  construction  upon  its  own 
order  as  to  work  a  forfeiture.  The  primary  object  of  the  parties 
was  the  payment  of  the  rent,  as  i^pears  on  the  face  of  the  order, 
from  the  anxiety  there  expressed  that  the  bills  should  be  those  of 
a  solvent  person.  The  penalty  to  secure  that  payment  is  the  con- 
dition of  forfeiture.  The  plaintiff  having  by  his  bill  offered  to  do 
that  which  the  penalty  was  given  to  secure,  the  Court  will  grant 
him  relief  against  the  forfeiture.  In  Wadman  v.  Calcrafi(d)y  Sir 
William  Grant  says : — "  When  the  rent  is  paid,  the  end  is  obtained, 
and  therefore  the  landlord  shall  not  be  permitted  to  take  advantage 
of  the  forfeiture."  The  observations  of  Parke,  B.,  in  Doe  d.  Nash 
V.  Birch  («),  were  also  mentioned  on  this  part  of  the  argument. 

The  Master  had  jurisdiction  to  make  the  order  of  the  28th  of 
February  1848,  because  the  jurisdiction  in  infancy  resides  in  the 
Court  and  not  in  the  Lord  Chancellor  alone :  2  Fonblanque,  p.  231 ; 
1  Spence  Eq.  Jwr.  p.  611,  n.  d,  614,  n.  g.  The  statute  4  &  5 
FP.  4,  c.  78,  s.  12,  empowers  the  Master  to  make  orders  in  cases 
referred  to  him.  The  146th  General  Order  authorises  him  to  make 
orders  in  reference  to  proceedings  by  distress,  notice  to  quit,  or 
ejectment  for  non-payment  of  rent 

If  the  arrangement  had  taken  place  out  of  Court,  the  infant 
would  have  been  bound  by  it.  He  was  not  bound  to  take  the  bills 
in  payment,  but  he  was  bound  to  redeem,  and  redemption  is  the 
effect  of  receiving  the  bills  in  payment  '*  Whatever  he  is  bound  to 
do  he  may  do,"  was  the  observation  of  Lord  Mansfield  in  Zotwh  v. 
Parsons  (fj,  citing  Conny*s  case  (g).     There  is  evidence  that  the 


(a)  1  BaU  &  B.  32,  n. 
(c)  3Bo8.  &P.  611. 
(c)  1  M.  &  W.  402. 


(flr)  9  Rep.  85. 


(6)  Ibid,  554. 
(<0  10  Ves.  69. 
(/)  3  Bur.  1801. 
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defendant  himself  (who  was  then  near  his  full  age)  approved  of  the 
arrangement  made  by  the  Masted,  immediately  upon  its  having  been 
communicated  to  him. 

The  plaintiff  is  entitled  to  avail  himself  of  any  act  done  by  the 
mortgagee  for  the  preservation  of  the  estate :  (yUeiUy  v.  Fether- 
^ione  (a)  ;  Kent  v.  Roberts  (b). 

The  fact  that  the  last  cestui  que  vie  died  previously  to  the  expi- 
ration of  the  nine  months,  is  an  additional  reason  why  the  Court 
should  relieve,  because  there  then  ceased  to  be  any  legal  estate 
subsisting. 


CluMcmy. 


Affftcment. 


The  Solieitor-Gemeral  (Mr.  H.  G.  Hughes),  Mr.  Greene,  Mr. 
Close  and  Mr.  T,  Lefroy,  for  the  defendant. 

The  defendant  does  not  object  to  this  suit  as  defective  because 
the  mortgagee  is  not  a  party,  but  insists  that,  whatever  equity  the 
mortgagee  may  have  had  to  maintain  this  bill,  the  plaintiff  has 
no  snch  right.  Supposing  that  the  mortgagee  had  the  right  and 
exercised  it,  the  lease  no  doubt  would  be  set  up,  and  the  tenant  may, 
according  to  the  doctrine  of  O'Reilly  v.  Fetherstone  (o),  avail  himself 
of  it ;  but  if  the  mortgagee  hang  back  and  decline  to  enforce  his 
right,  it  is  too  much  to  say  that  a  tenant  who  has  committed  waste 
and  offered  a  litigious  opposition  to  the  rights  of  his  landlord  can 
file  such  a  bill  afier  having  pretermitted  his  own  time  for  redemption. 
That  would  amount  to  holding  that  the  mortgagee  was  under  the 
Ejectment  Statutes  a  trustee  for  the  tenant  There  is  no  such 
fiduciary  relation  between  them  :  Nesbitl  v.  Tredennick  (d).  If  the 
mortgagee  file  a  bill  to  redeem  and  afterwards  choose  to  dismiss  it, 
it  cannot  be  argued  that  the  lessee  has  any  power  to  prevent  him. 

The  Master  had  no  jurisdiction  to  make  the  order  of  the  28th  of 
February  1 848.  After  he  gave  permission  to  proceed  by  ejectment 
his  authority  ceased.  The  146th  General  Order  carried  it  no  farther 
than  that.  The  testamentary  guardian  objected  to  take  the  bills ; 
the  receiver  had  no  authority  to  sanction  such  an  order,  nor  had  the 
Master  to  force  it  on  the  guardian.  Who  could  have  sued  on  the  bills  ? 
Not  the  solicitor,  to  whose  custody  they  were  committed,  nor  the 


(a)  4  BU.  161 ;  S.  C.  2  Dow.  &  a.  39. 
(c)  4  Bli.  161 ;  S.  C.  2  Dow.  &  CI.  39. 


(6)  3  It.  Eq.  Rep.  279. 
(rf)  1  Ball  &  B.  29. 
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minorj^bj  reason  of  his  infancy,  nor  the  testamentary  guardian,  who 
repudiated  them.  Even  if  this  order  were  made  upon  the  interven- 
tion of  the  mortgagee  (which  we  deny),  yet  neither  the  Master  nor 
the  Court  had  power  to  extend  the  time.  Conceding  that  the 
Master  had  jurisdiction  to  make  the  order,  it  follows  that  he  had 
power  to  annex  to  it  a  condition ;  to  relieve  the  plaintiff  against  that 
condition  would  not  be  to  relieve  against  a  penalty,  but  to  enable  a 
party  to  rescind  his  contract.  If  a  mortgage  be  granted  at  £4  per 
cent,  interest,  with  a  condition  that,  if  that  be  not  paid  regularly, 
the  rate  of  interest  shall  be  raised  to  £5  per  cent.,  equity  will  relieve 
against  that;  but  if  the  mortgage  be  in  the  first  instance  made 
at  £5  per  cent,  to  be  reduced  to  £4  per  cent,  in  consideration  of 
prompt  payment,  in  such  case  equity  cannot  interfere:  Jory  v. 
Cox  {a)  ;  Nichols  v.  Maynard{h)  ;  Stanhope  v.  Manners  (c). 

The  time  having  expired,  the  plaintiff  is  without  remedy.  In 
Bodkin  V.  Vesey  (rf),  Joy,  C.  B.,  in  dismissing  a  bill  for  redemption, 
says : — "  The  Ejectment  Statutes  are  very  express  upon  this  subject, 
and  preclude  all  right  to  relief  both  at  law  and  in  equity,  unless 
the  tenant  pays  into  Court,  within  six  calendar  months  after  the 
execution  of  the  habere^  the  rent,  with  costs."  Lord  Redesdale, 
in  (yHiahony  v.  Dickson  (e\  speaks  to  the  same  effect : — "  If  the 
bill  be  not  filed  and  the  money  brought  into  Court  within  six 
months,  the  statute  says  that  it  shall  not  be  competent  for  the  party 
to  try  whether  it  (the  rent)  was  due  or  not,  to  defeat  the  judgment 
in  ejectment."  In  Devereux  v.  Bradstreet  (f)^  there  had  been  a 
tender  of  the  rent  before  the  time  had  expired.  In  Sheridan  v. 
Casserly  (g\  the  bill  was  filed  in  time,  but  the  sum  lodged  was  less 
than  the  amount.  That  case  went  very  far ;  the  Court  would  now 
scarcely  strain  its  jurisdiction  to  the  same  extent. 


Nov.  18. 

The  Lord  Chancellob. 

Judgment 

I  have  attended  to  this  case  with  all  the  anxiety  which  the  cir- 

cumstances are  calculated  to  create,  and  with  a  solicitude  to  find  any 

(a)  Pt«c.  in  Chan.  160.                                   (6)  13  Atk.  579. 

(c)  2  Eden,  197.                         (d)  1  Jo.  Exch.  B.  139;  S.C.  4  BU.  64. 

(c)  2  Sch.  &  Lef.  409.                                       (f)  Ubi  eup. 

(S)  Ubiiup, 
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solid  ground  upon  which  I  could  base  a  judgment  giving  relief  to 
the  plaintiff.  It  is  an  unfortunate  case  arising  from  the  embarrass- 
ments of  an  ancient  and  respectable  fiunily.  But  it  is  the  duty  of 
the  Court  to  base  its  decision,  so  far  as  may  be,  upon  grounds  that 
will  stand  the  test  of  legal  argument  and  be  applicable  to  all  other 
parties.  I  confess  with  regret  that  I  have  been  unable  to  find  any 
foundation  for  a  decision  granting  relief  to  the  plaintiff.  If  this 
were  a  bill  merely  for  a  renewal,  it  does  not  appear  to  me  that  it 
could  be  resisted.  Alleged  waste  by  the  tenant  has  been  relied  on 
for  the  defendant.  But  even  although  the  evidence  for  the  defendant 
on  this  subject  had  been  more  satisfactory  than  it  is,  I  think  that  the 
circumstances  put  forward  would  not  have  been  sufficient  to  disen- 
title the  tenant  to  a  renewal.  As  regards  the  cutting  of  the  timber, 
there  is  a  controversy  as  to  the  rights  of  the  tenant,  and  he  may 
perhaps  have  been  entitled  to  do  so  to  the  extent  which  he  has  done. 
But  that  question  constitutes  the  subject  of  a  subsisting  plenary  suit 
in  this  Court,  in  which  the  parties  may  have  further  relief  in  the 
way  of  damages  to  the  extent  to  which  they  may  be  entitled.  With 
regard  to  the  house,  I  heard  nothing  in  the  evidence  of  any  thing 
beyond  mere  permissive  waste,  which,  if  the  property  were  restored 
to  the  plaintiff,  no  doubt  would  be  remedied.  Nor  could  the  litiga- 
tion which  has  taken  place  nor  the  resistance  offered  have  interfered 
with  the  power  of  the  Court  to  grant  a  renewal. 

Unhappily  the  case  does  not  rest  here  ;  it  is  not  simply  a  bill  for 
renewal,  it  also  seeks  the  right  of  redemption  under  the  Ejectment 
Statutes  for  non-payment  of  rent.  It  cannot  be  questioned  that  an 
eviction  (for  non-payment  of  rent)  of  a  lease  for  lives,  with  a  cove- 
nant for  perpetual  renewal,  not  only  evicts  the  lease  for  the  actually 
subsisting  life  or  lives,  but  also,  when  the  six  months  allowed  for 
redemption  shall  have  expired,  destroys  the  right  to  maintain  a  bill 
in  equity  for  a  renewal.  Here  the  rent  was  due,  the  ejectment 
brought,  the  judgment  had  and  habere  executed  in  the  due  course 
of  legal  precedence.  Although  the  possession  was  not  disturbed,  a 
lease  of  six  months  having  been  made  to  a  trustee  for  the  tenant,  yet 
every  thing  was  done  that  the  law  required ;  and  the  six  months, 
allowed  to  the  tenant  to  redeem,  expired  on  the  28th  of  November 
1847.     Upon  the  28th  of  February  1848,  on  which  day  the  nine 
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months,  allowed  for  redemption  by  the  mortgagee,  would  have 
expired,  the  arrangement^  relied  on  by  the  plaintiff,  was  entered  into 
in  the  Master's  office.  I  do  not  think  it  necessary  to  enter  into  any 
scrutiny  as  to  the  particular  interference  of  the  various  parties  upon 
that  occasion,  or  lyhether  it  was  or  was  not  a  bona  fide  proceeding 
on  the  pcui;  of  the  mortgagee,  or  whether  the  tenant  collusively  or 
otherwise  put  himself  into  ^  position  of  the  parties  deriving  under 
the  mortgage.  Nor  does  it  appear  to  me  to  be  important  wheth^ 
or  not  the  Master  had  jQrisdiction  to  make  the  order  which  he  did. 
Unquestionably  the  infant  was  represented  upon  that  occasion.  I 
look  upon  what  then  took  place  as  tl^  deliberate  arrangement  of  all 
the  parties  to  it,  whicdi,  if  the  agreement  had  been  carried  out,  by 
payment  of  the  bills  upon  their  arriving  at  maturity,  would  have 
entitled  the  plaintiff  to  be  restored  to  his  original  position  as  tenant. 
But  I  am  unable  to  appreciate  the  argument,  that  where  the  parties 
stipulated  that  if  the  bills  were  not  paid,  the  forfeiture  should  be 
complete,  yet,  in  defiance  of  that  condition,  I  am  to  say  that  the 
forfeiture  has  not  taken  place.  I  have  not  power  to  add  one  hour 
longer  to  the  time  provided  by  that  agreement.  I  must  hold  it  con- 
clusive upon  the  plaintiff.  It  was  a  bargain  extending  the  time 
allowed  for  redemption ;  one  single  step  beyond  what  the  parties 
have  gone  the  Court  cannot  go.  They  stipulate  that  if  the  c(a- 
dition  shall  not  be  complied  with,  the  statute  shall  have  its  full 
operation,  and  I  cannot  displace  it  on  tmy  reasoning  which  I  have 
heard.  It  has  not  been  contended  that  liiere  has  been  any  waiver  of 
the  terms  of  that  arrangem^t* 

The  case  has  been  very  ably  argued  on  both  sides;  extremely 
well  argued  by  Mr.  CarleioUy  and  indeed  I  was  at  first  struck  by 
the  point  urged  by  Mr.  M^McAon^  viz.,  that  the  last  of  the  eeux 
que  vivent  had  died  previously  to  the  expiration  of  the  three  months 
during  which  the  mortgagee  was  at  liberty  to  redeem ;  but  upon  con- 
sideration I  do  not  see  how  it  can  affect  the  question  of  redemption. 
The  words  of  the  Acts  of  Parliament  are  imperative. — [His  Lord- 
ship read  the  2nd  section  of  the  statute  11  Anne,  c  2,  and  the  4th 
section  of  the  statute  8  (7.  1,  c.  4.] — ^I  cannot  control  these  words; 
I  feel  compelled  to  say  that  the  bill  must  be  dismissed  with  costs. 

1  Resf.  Lib.  Gen.,fol.  26. 
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WILLOCK  V.  DAEGAN. 


LOVE  V.  WILL*CK. 

Nov.  11,  12. 

On  the  iTth  of  May  1847  Henry  Daiffan  4izecuted  his  bond  to  hia  A  trader  p<»- 

sessed  of  a  i 

father  Richard  Dargan,  conditioned  for  payment  of  £200.    Judg-  chattel  real 

acknowledged 

ment  was  entered  on  the  bond,  pursuant  to  a  warrant  of  attorney,  a  judgment, 

and  subse- 

in  Trinity  Term  1 847,  and  was  afterwards  duly  registered.    At  the  quently  to  its 

time  of  the  rendition  of  the  judgment  Henry  Dargan  the  conuzor  chattel  real 

was,  under  a  lease  of  the  3rd  of  March  1846,  possessed  of  a  term  ^^^^^^^ 

of  nine  hundred  and  ninety-nine  years  in  certain  premises  in  the  j^^*xiMmd 

town  of  Lurgan.      Subsequently  to  the  entry  of  that  judgment  the  ^^[?^^ 

defendant  Love  and  his  partner  in  trade,  Mr.  Stevenson  Giveen,  dared  a  bank- 

^  '  rapt;    Held, 

recovered  in  an  action  upon  two  bills  of  exchange  a  judgment  that  the  first 

judgment  was 
against  Henry  Dargan;  under  an  execution  issued  thereupon,  the  not  levelled  by 

the  banknipt- 
Sheriff  of  the  county  Armagh  sold  the  leasehold  premises,  or  rather  cy,   and  that 

^  ,     .      its    amount 

SO  much  of  them  as  remained  after  a  fire  which  consumed  the  might  be  raised 

dwelling-house  built  upon  them.     The  defendant  Love  purchased  chattel  real  in 

them  for  himself  alone  for  £50,  which  would  appear  to  have  been  the  ^  purdiasw, 

full  value ;  he  obtained  a  conveyance  from  the  Sheriff  in  December  J^  ^ce°^^ 

1847,  and  had  since  expended  upon  them  £650  in  buildings  and      Theoonuzee 

of  a  judgment 
other  permanent  improvements.    Whetiber  or  not  the  purchase  was  uppomted  the 

made  by  Love  with  or  without  notice  of  the  judgment,  was  much  i^  executors; 

disputed  in  the  progress  of  the  case ;  it  was,  however,  ultimately  ^y^^  by^^e 

held  by  the  Court  that  upon  the  evidence  he  must  be  deemed  to  q^^.®^^^ 

have  purchased  with  notice.  Richard  Dargan  by  his  will  bequeathed  *^*'  in  equity 

to  his  son  Henry  Dargan  one  shilling,  and  certain  houses  and  lands  debt  was  not 

extmguished, 
in  the  event  of  the  death  of  his  eldest  brother  under  twenty-one  but  was  assets 

in  the  hands  of 
years,  but  subject  to  numerous  legacies ;  and  bequeathed  one  legacy  the    executor 

for  payment  of 
to  his  (testator's)  daughter,  which  he  desired  to  be  paid  out  of  the  his  testator's 

debts ;   and 
accordingly  that  lands  of  the  conuzor,  sold  subsequently  to  the  rendition  of  the 
judgment,  were,  in  the  possession  of  a  purchaser  wiUi  notice,  liable  to'the  discharge 
of  the  judgment  debt. 
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bonds  and  notes  due  to  him,  and  appointed  the  plaintiff  Willock  and 
Henry  Dargan  his  executors,  and  died.  Willock  alone  proved  the  will, 
leave  being  reserved  for  Henrj  Dargan  also  to  come  in  and  prove  • 
it.  In  April  1849  Henry  Darg^  was  declared  a  bankrupt.  Wil- 
lock in  his  capacity  as  executor  filed  a  bill,  against  Henry  Dargan 
and  Love,  praying  payment  of  the  judgment  of  Trinity  Term  1847, 
and,  if  necessary,  a  sale  rf  the  leasehold  premises.  Love  filed  a 
cross-bill  impeaching  the  validity  of  that  judgment  as  having  been 
entered  by  Henry  Dargian  in  the  name  of  his  father  Richard  for 
the  purpose  of  defrauding  the  creditors  of  Henry  Dargan.  The 
cross-bill  alleged  that  Willock,  the  uncle  of  Henry  Dargan,  was 
in  league  with  him  for  the  same  purpose,  and  prayed  that  the 
judgment  might  be  declared  fraudulent  and  void  as  against  Love ; 
that  Willock  should  be  decreed  to  execute  a  warrant  to  satisfy  it, 
and  that  it  should  be  satisfied,  and  that  Willock  might  in  the 
meantime  be  restrained  from  assigning  over  or  proceeding  upon 
the  judgment. 

Evidence  was  given  on  both  sides  with  respect  to  the  alleged 
fraud  and  want  of  notice.  It  is  not  important,  for  the  purposes  of 
this  report,  to  refer  to  it  more  fully.  The  ruling  of  the  Court  on 
both  points  appears  below. 

A  preliminary  objection  on  the  part  of  Love,  that  the  assignee  of 
Henry  Dargan  ought  to  have  been  a  party  to  the  first  cause,  was 
overruled. 


Mr.   O'Hagan  and  Mr.  T.  K.  Lowry,  for  Willock,  the  plaintiff 
in  the  first  cause. 
Argument.  There  is  an  absence  of  any  proof  of  fraud  in  obtaining  the  judg- 

ment. It  is  plain  too,  upon  the  evidence,  that  Love  purchased  with 
notice ;  and  inasmuch  as  the  sale  had  taken  place  in  1847>  it  cannot 
be  contended  that  the  judgment  was  levelled  by  the  bankruptcy  of 
Henry  Dargan  in  1849,  as  insisted  upon  by  Love  in  his  answer. 
To  this  effect  is  the  opinion  of  Sir  Edward  Sugden,  expressed  in 
White  V.  Baylor  (a),  where  he  distinguishes  between  the  case  of  a 
mortgagee  and  that  of  a  purchaser. 

(a)  4  Dm.  &  War.  297;  S.  C.  5Ir.  Eq.  Rep.  400. 
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Mr.  Christian  and  Mr.  Burroughs,  for  Henry  Love,  the  pur- 
chaser. 

The  transaction  is  fraught  with  suspicion.    Henry  Dargan  was 
plainly  in  insolvent  circumstances  at  the  time  of  the  rendition  of  the 
judgment.     There  was  no  sufficient  proof  that  Love  had  notice  of 
the  judgment ;  such  notice  the  8th  section  of  the  statute  7  &  8  Vic.y 
c.  90,  rendered  indispensable  where  the  title  of  a  purchaser  was 
impeached.     That  general  statements  of  strangers  to  the  title  do  not 
amount  to  notice  appears  from  Wildgoose  v.  Wayland(a)  and  Fry 
V.  Porter  (b), — [The  Lobd  Chancellob.  According  to  my  opinion 
of  the  evidence  Mr.  Love  must  be  considered  to  have  had  notice  of 
this  judgment.] — At  all  events  the  debt  was  extinguished  by  the 
appointment  of  Henry  Dargan  as  one  of  the  executors  of  Richard 
Dargan  :  Sir  John  NedhanCs  ecue  (c).     This  rule  is  not  confined  to 
cases  where  the  creditor  appoints  his  debtor  his  sole  executor,  nor 
is  it  varied  where  the  executor  dies  without  having  either  proved 
the  will  or  administered:   Wankford  v.  Wankford(d);  Cheetham 
V.  Ward  (e)  ;  Com,  Dig.  Administration,  B,  5 ;  Williams  on  Exe- 
cutors, pp.  1124,  1125.     The  principle  of  the  rule  is  not  that  the 
nomination  of  the  debtor  to  the  office  of  executor  merely  extin- 
guishes the  legal  remedy  for  the  debt,  but  that  the  debt  itself  is 
absolutely  discharged:  Freakley  v.  Fox  (f).  If  the  debt  be  discharged 
it  follows  that  the  judgment  has  no  longer  any  effect  as  against  the 
lands,  inasmuch  as  a  release  of  the  debt  is  a  release  of  that  which  is 
but  a  collateral  security  for  it :  Cowper  v.  Greene  {g) ;  Hartley  v. 
0^ Flaherty  (A).  In  Ryan  v.  Cambie  (t)  it  was  held  that  the  creditor, 
by  his  omission  to  re^docket  a  judgment,  thereby  exonerated  one 
denomination  of  land  originally  liable  to  it,  and  casting  the  entire 
debt  upon  the  other,  without  affording  a  right  of  contribution  to 
that  other,  did  not  thereby  lose  his  right  to  go  against  the  latter 
for  the  whole  amount;  but  your  Lordship,  in  giving  judgment, 


(a)  Golds.  Bep.  147. 
(c)  8  Bq>.  136,  a. 
(e)  1  Bos.  &  PnL  63a 
(^)7M.&W.  638. 

VOL.   1. 


(6)  1  Mod.  300. 
((0  1  Salk.  299. 
(J)9B.&C.  130;  S.  C.  4  Man.  &Ry.  14. 
(A)  la.  &  G.  /emp.  Fhmkct,  206. 
(0  9  Ir.  £q.  Bep.  393. 

6 


1860. 
Chtmoerjf, 

WILLOCK 
DABOAN. 
Argtmgnt, 


Digitized  by 


Google 


^r^wiNtfftf. 


42 


CHANCERY  REPORTS. 


observed,  that  S  the  creditor  exeeuted  a  release  or  other  matter  of 
that  kind,  the  decision  might  have  been  otherwise.  Equity  lught 
treat  the  debt  to  be  assets  in  the  hands  of  the  executor  so  as  to 
order  him  to  bring  the  money  into  Court,  but  neyer  would  extend 
that  doctrine  to  land  in  the  hands  of  a  purdiaser,  who  manifestly 
nerer  would  have  purchased  if  be  had  aeiuai  notice  of  the  judgment. 


Mr.  Lawrtfi  in  reply. 

The  terms  of  the  will  of  Ridiard  Dargan  preclude  all  suppositioB 
of  an  intention  on  his  part  to  release  the  debt,  and  that  intentioB 
will  be  regarded  in  the  decision  of  this  question  :  Skapleian  t. 
Truelocke  (a).  If  there  be  not  assets  sufficient  for  the  payment  of 
the  debts  of  the  testator,  the  executor  is  answerable  for  his  own 
debt  to  the  creditcurs  of  the  testator :  Buiier't  Co.  LH.  p.  264  b,  n. 


Judgment, 


Nw,  12. 


The  LoBD  Chahcellob. 

My  present  impression  is^  that  unlen  Henry  Dargan  could  resist 
the  payment  of  this  demand,  it  is  difficult  to  perc^To  how  Mr.  Love 
can  resist  its  being  raised  out  of  the  premises  which  he  purdiaaed. 
As  well  as  I  recollect,  the  executor's  debt  is  in  his  hands  deemed 
assets  in  equity  for  the  payment  of  the  testator's  debts.  I  shall  look 
into  the  authorities.  On  all  the  other  points  of  the  case  I  think 
Mr.  Love  has  wholly  failed. 


The  Lord  Chancellob. 

In  this  case  I  confess  that  I  heard  with  some  surprise  the 
objection  that  the  debt  was  extinguished  in  equity  by  the  iq;>point- 
ment  of  Henry  Dargan,  the  obligor  in  the  bond,  to  be  one  of  the 
executors  of  the  obligee.  It  cannot  for  a  moment  be  supposed  that 
it  was  the  intention  of  the  testator  to  release  the  debt,  inasmuch  as 
by  his  will  he  leaves  one  shilling  to  Henry  Dargan,  and  out  of 
'Hhe  bonds  and  notes  due  to  him"  (the  testator)  directs  a  legacy  to 
be  paid.  In  Brown  v.  Selwin  (b)  Lord  Talbot  says  : — "  It  was 
never  doubted  but  a  debt  due  from  an  executor  to  a  testator  diall 

(a)  3  Loon.  2,  pi.  6 ;  S.  C.  Moo.  11.        (6)  Cas.  tenqt,  Talbot,  240. 
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be  assets  in  the  executor's  hands  to  pay  debts ;  for  if  the  testator        1850. 

had  expressly  given  it  away,  even  that  could  not  have  screened  it     v-  -y ^ 

fix>m  debts ;  so  the  testator  may  give  a  legacy  out  of  a  debt  due  to  ^^ 

him,  as  in  Find  v.  Ramsey {a)^  which  authority  is  right;  the  dabgan. 
implied  gift  by  making  the  debtor  executor  may  be  controlled  by  Judgment. 
an  express  gilt,  (ht  by  a  devise  of  all  bis  debts."  In  Carey  v. 
Groodinge  (h)  Lord  Thurlow  said,  that  he  thought  it  had  been  a 
settled  point  in  equity,  that  the  appointment  of  the  debtor  executor 
was  no  more  than  parting  with  the  action,  and  declared  the  execu- 
tors to  be,  in  reject  of  their  debts  to  the  testator,  trustees  for  the 
next-of-kin.  80  too  in  Berry  y.  Uther  (c)  Sir  W.  Grant,  M.  R., 
treated  the  point  as  perfectly  settled,  and  it  was  giv«i  up  for  the 
defendant  without  argument.  I  have  no  difficulty  in  saying  that 
the  executor  was  not  released ;  and  if  he  were  not,  it  follows  a 
fortwri  that  the  land  was  not  released.  I  do  not  therefore  enter 
into  the  question  whether,  even  if  the  executor  had  been  re- 
leased as  executor,  the  lands  would  also  be  discharged. 

I  am  wxTj  for  the  defendant  Love,  who  appears  to  have  made  aa 
imprudent  purchase ;  but  I  have  no  power  to  relieve  him  from  the 
present  demand. 

Decree  to  account  in  first  suit.    Bill  dismissed  in  cross  suit. 


(a)Telv.  leO. 


(6)3Bro.  C.C.I  10. 


(c)  11  Ve8.  90. 
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STOKES  V.  COLTSMAN,  CRONIN  and  others. 

Dec.  7, 14, 16. 

Where  upon  a  This  was  a  petition  under  the  Court  of  Chancery  Regulation  Act, 

8(Lted,  imder  ^  recover  the  sums  secured  by  two  judgments;  and  prayed  an 

Chanc^^Be-  <^<^o^^^  ^^  ^^^  ^^^  ^^^  personal  assets  of  the  deceased  conusor,  and, 

^a^^CTe^tor  ^  necessary,  a  sale  of  the  real  estate.     It  was  presented  as  well  on 

on  behalf  of  ^^half  of  his  other  creditors  as  of  the  petitioners, 
himself  and  all 
other  creditors 
of  a  deceased 

person,  for  ad-        Mr.  J)€  Moleyns,  for  the  petitioners,  moved  for  a  summary  order 
ministration 

of  his  real  and  of  reference  (without  notice)  under  the  15th  section  of  the  Act. 
personal     as- 
sets, the  usual 

ence   to  the"        M^«  ^-  Galwey  informed  the  Court  that  he  was  professionally 

been    made      Aware  that  a  petition  for  the  administration  of  the  same  estates  was 

15A  8e<Son  of  ^^  preparation  on  behalf  of  the  respondents,  the  present  proprietors, 
the    Act,   the 
Ck>urt  will  not 

dismiss  the  The  Lord  Chancellor. 

petition    on 

payment  to  It  is  plain  that  the  estates  must  be  sold.    I  do  not  see  any  reason 

the   petitioner 

of  his  debt  and  why  the  usual  order  should  not  be  made  upon  the  present  petition, 
costs,    inas- 
much  as    the 

order  of  refer-        rw^  ,       ,  ,  « « 

ence  is  equiya.        The  order  then  made  was  as  follows : — 

decree   to  "  ^*^  Lordship  doth  order  that  it  be  referred  to  William  Henn, 

*J^^  ^t*  Esq.,  the  Master  of  this  Court  in  rotation,  to  consider  the  matter  of 

and   therefore  ^^^  g^j^  petition  and  proceed  thereon  pursuant  to  the  statute.*' 

the  other  cre- 
ditors  an   in- 
terest  in  the       Mr.  Brewster  (with  whom  were  Mr.  Deasy  and  Mr.  T,  Gahoey\ 
■  proceedings. 

for  Daniel  Cronin  Coltsman,  one  of  the  respondents  and  tenant  for 


Dec,  14. 


life  of  the  real  estates,  now  moved  (upon  notice)  that  the  petition 
might  be  dismissed  upon  the  terms  of  his  paying  to  the  petitioners 
forthwith  the  sum  of  £730.  7s.  7d.,  being  the  amount  claimed  by 
them  for  principal  and  interest,  together  with  all  further  interest 
which  might  accrue,  and  also  upon  payment  of  all  their  costs  when 
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taxed,  and  that  the  petitioners  might,  upon  such   payment,  be        1850. 

ChaMC€n» 
directed  to  assign  to  a  trustee  for  D.  C.  Coltsman  the  two  judg- 
ments mentioned  in  the  petition. 


V. 


8TOKS8 

V, 

COLTSMAN. 

Mr.  De  MoleynSy  for  the  petitioners,  here  said  that  thej  were  ArgumgiU. 
ready  to  accept  payment  of  the  debt  and  costs,  and  to  have  the 
petition  dismissed,  should  the  Court  think  fit.  That  it  was  for 
the  Court  to  say  whether  or  not  the  petitioners  were,  by  the  order 
of  reference,  placed  in  the  same  position  as  a  plaintiff  who  has 
obtained  a  decree  to  account  in  a  suit  on  behalf  of  himself  and  all 
other  creditors.  Before  such  a  decree  the  plaintiff  is  dominut  litUj 
and  may  dismiss  his  bill  if  he  please ;  but  after  a  decree  to  account 
he  is  bound  to  prosecute  the  suit  as  trustee  for  the  other  creditors : 
Handford  y.  Starie  (a),  where  the  reason  assigned  for  the  rule  is, 
that  before  decree  no  other  person  of  the  class  is  bound  to  rely  upon 
the  diligence  of  him  who  has  first  instituted  the  suit,  but  may  file  a 
bill  of  his  own  ;  but  after  decree  no  second  suit  is  permitted.  To 
the  same  effect  is  Pemberton  y.  Tapham  (b).  The  22nd  section  of 
the  Court  of  Chancery  Regulation  Act,  restraining  other  creditors 
from  suing  where  a  decree  or  order  is  made  in  an  administration 
suit,  would  appear  to  confer  upon  this  order  of  reference  the  chief 
characteristic  of  a  decree  to  account  with  respect  to' its  effect  upon 
third  parties.  The  petitioners  thought  it  their  duty  to  take  the 
opinion  of  the  Court  before  accepting  the  terms  offered,  and  con- 
senting to  the  dismissal  of  the  petition. 

The  SolicUor'Genercdf  Mr.  J,  />•  Fitzgerald  and  Mr.  Jenkins^ 
for  other  creditors,  in  opposition  to  the  motion,  relied  on  the  argu- 
ments put  forward  by  the  petitioners'  Counsel,  and  cited  in  support 
of  them  the  opinion  of  Sir  A.  Hart  in  White  y.  Lord  Westmeath  (e) 
and  Lcukley  y.  Hogg  {d).  They  also  said  that  the  sole  object  of 
this  motion  was  to  obtain  the  carriage  of  the  proceedings,  it  being 
admitted  that  the  respondents  or  some  of  them  intended  to  present 
a  petition  for  the  administration  of  the  estates ;  that  the  creditors 

(a)  2  8.  &  St.  197.  (b)  1  Beav.  817. 

(c)  Beatty.  177.  (<0  H  Ve8.  602. 
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1660.        would  liETe  more  caifideiice  m  proeeediacpB  etodncted  by  one  itf 
y^   y/     themsehres  ihan  by  those  persons  whose  interest  it  mig^t  be  im 


^  retard  such  proceedings.    That  duriiig  the  pendency  of  this  pedtioa 

G9iM$mJLB.  no  creditor  could  proceed  to  enforce  his  claim — ^he  could  not  do  so 
in  equi^,  inasmuch  as  the  Court  would  diuniss  his  petition  (as  it 
had  ahoeadj  done  in  some  similar  cases)  because  of  the  prerioss 
Older  of  reference  upon  ihas  petition,  under  which,  H  prosecuted,  he 
JDBJ  obtain  relief — ^he  eould  not  proceed  at  law,  because  the  22nd 
ssotion  ef  the  Act  express)^  prohibits  him  from  doing  so.  Thus  the 
Older  of  sefeoence  raises  the  ri^ils  of  the  creditors  under  the  petiriop 
to  higher  .gniiuid  than  the  decree  to  acooont  tn  an  ordinary  suit,  the 
decree  only  ^Ting  the  right  to  apply  for  an  injimetion  to  sti^  other 
piooeedings,  whereas  the  order  of  reference  has  the  effect  abedittdy 
of  preventing  such  proceedings.  Suppose  this  >to  be  the  oaae  -of  a 
petition  on  whidi  an  order  of  referenoe  of  long  standing  had  been 
pronouaeed,  if  the  respondents  were  to  be  at  Hberty  to  procure  a 
dismissal  of  the  pedtion  on  payment  of  their  debt  and  costs  to  the 
petitioners,  the  claims  of  the  other  creditars,  inr  some  of  them,  might 
haye  become  barred  by  the  Statute  of  Limitations  in  the  meantime. 
The  order  of  reference  should  be  held  to  have  an  analogous  ofiect  to 
that  of  a  decree  to  account,  and  so  to  giT«  to  creditors  a  benefieial 
interest  in  the  order,  of  which  ad?astage  they  may  not  be  dqnivod 
by  any  possible  collusion  between  petitioners  and  respondents. 

Mr.  Decuy^  in  reply. 

The  practical  effect  of  the  argument  (if  sound)  for  the  other 
caeditera  would  be,  that  from  the  moment  of  \the  institution  of  his 
proceedings  a  petitioner,  even  thou§^  iouMdiately  paid  off,  must  at 
the  risk  of  oosts  continue  a  litigation  to  him  useless.  In  a  suit  by 
hill  mk  behalf  of  die  plaintiff  and  aU  other  creditors,  upon  payment 
of  the  plaintiff's  demand,  the  niit  might  at  aay  .time  be  vtaysd  befeve 
decree.  In  Darner  y.  Lord  Poriarlington  (a),  whioh  was  a  suit  fe 
the  execution  of  the  trusts  of  a  deed,  the  Court,  at  the  instance  of 
the  owner  of  the  estates,  stayed  all  the  proceedings  on  payment  to 
the  plaintiff  of  all  his  pecuniary  claims  in  the  suit  and  costs, 

(a)  2  Phil.  30. 
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although  the  plaintiff  insisted  that  the  execotioD  of  the  trasU  in  the        ^W). 

deed  would  incideatally  effeet  other  objects  in  which  he  was  inler^     ^— -»-— ^ 

ested  in  reference  to  the  estates  comprised  in  it^  and  although  the  suit  ^ 

was  nearly  ripe  for  hearing.    Lord  Cottenham  there  said : — **  Upoo   coi««maii. 

the  general  principle  there  can  be  no  doubt  that  where  a  suit  is     jrjwirtf 

iastitnted,  and  the  defendant  comes  and  tenders  all  that  the  platntiff 

askS)  there  is  jurisdiction  in  the  Court  to  prevent  the  plaintiff  ir^OB. 

going  on.''     That  prindi^  is  also  illustrated  bj  Holden  ▼.  Kyna^ 

Um  {a\  before  Lord  Langdale.    The  order  made  here  is  ex  part^ 

and  is  the  initiation  of  the  suit,  being  analogous  to  the  filing  of  a 

bin.     The  Master  decides  upon  whom  serrioe  of  notice  is  to  be 

made.    The  Court  is  but  the  mere  o(mduit  into  Ym  ofllee.    This 

(»der  is  the  first  judicial  notice  to  the  debtor  to  pay  the  dabl. 

The  22nd  section  apj^ies  onlj  to  proceedings  at  law,  and  there  is 

nothing  to  prevent  creditors  from  suing  here.    New  petitions  maj 

and  have  been  consolidated  with  petitions  already  pending.    In  no 

reqteet  is  this  order  equivalent  to  a  decree  to  account.    It  i^pears 

upon  the  affidavits  that,  notwithstanding  tibie  difiioult  cireumstanoes 

of  the  times,  these  estates  have  been  so  well  managed  that  there  is 

not  upon  any  incumbrance  more  than  one  yearns  interest  dua 

Being  a  creditor,  as  well  as  devisee  of  tiie  estates,  Mr.  D.  C.  Cote- 

man  is  most  interested  in  the  eoonmnical  administration  of  them, 

and  thevefeve  ought  to  have  the  carriage  of  the  proceedings. 

The  Lord  Chahcbllor. 

I  am  quite  satisfied  that  it  was  a  perfectly  safe  course  to  make  the  Judgment. 
otder  of  reference  upon  this  petition.  I  made  it  on  a  statement  ^lat 
a  petition  was  in  preparation  by  the  respondents  themselves  to  have 
the  same  thing  done.  It  was  a  case  in  which  I  should  otherwise  have 
directed  notice  to  be  served  upon  the  parties.  I  generally  take  care^ 
where  it  is  possible  that  any  answer  can  be  given,  that  such  notice 
should  be  served,  and  I  do  not  think  that  this  can  be  called  a  sum- 
mary order  made  behind  the  back  of  the  parties.  I^  at  the  time  of 
making  the  order,  it  had  been  suggested  that  there  was  any  intention 
of  paying  off  the  petitioners,  I  should  have  allowed  the  case  to  stand 

(a)  2  Beay.  2M. 
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1850.        ovef.  I  shall  therefore  regard  the  case  as,  in  effect,  one  in  which  the 
Chancery. 
^-■>v-  »>     parties  had  full  notice  of  the  application.    The  question  is,  what  is 

STOKES 

^^  the  effect  of  this  order?     The  real  meaning  and  object  of  the  15th 

coLTSMAN.  section  of  the  Act  was  to  transfer  cases  as  quickly  as  possible  into 
Judgmau.  ^^®  Master's  office  and  so  to  avoid  delay  and  the  expense  of  bills, 
answers,  &c.  The  consequence  is  that  every  question  or  point  of 
defence,  that  can  arise  or  exist,  is  open  to  the  parties  in  the  office 
as  fully  as  in  a  regular  suit.  The  operation  of  that  section  is,  in 
administration  cases,  affected  by  the  22nd  section,  which  is  very 
peculiar,  and  would  seem  to  give  to  an  order  of  reference  the  effect 
of  a  decree  to  account.  That  section  restrains  a  creditor  or  any 
other  person  from  proceeding  by  action  against  either  the  executor, 
heir  or  devisee  so  long  as  any  such  order  remains  in  force.  The 
consequence  of  not  holding  this  order  of  reference  as  equivalent  to 
a  decree  to  account,  might  be,  by  means  of  that  section,  to  leave  a 
door  open  to  great  injustice  if  at  the  same  time  it  gave  no  right  to 
the  creditors.  A  petitioner  might  keep  the  order  in  abeyance,  and 
in  the  meantime  the  creditors  would  be  stayed  from  proceeding,  and 
perhi^  their  claims  be  barred  by  lapse  of  time.  There  is  I  think 
therefore  an  inference  to  be  drawn  from  that  section  (the  22nd)  that 
the  summary  order  of  reference  gives  the  creditors  some  benefit 
under  it.  The  Master  is  to  consider  the  whole  matter  of  the 
petition ;  if  he  find  that  no  debt  is  due,  the  petition  would  of  course 
fall  to  the  ground.  The  difficulty  is,  what  stage  of  the  proceeding 
is  to  be  considered  as  the  terminus,  whence  the  creditors  are  to  have 
the  benefit  of  the  petition,  if  it  be  not  the  order  of  reference?  K 
not,  from  what  particular  point  are  they  to  be  considered  as  inter* 
ested  in  the  proceedings  ?  My  present  impression  is  that  the  order 
of  reference  is  that  point.  In  this  case  no  greater  mischief  is 
suggested  than  the  substitution  of  one 'petition  for  another.  No 
doubt  cases  may  occur  which  would  place  estates  improperly  under 
the  Court ;  but  such  instances  will  be  rare,  if  any. 

I  think  that  the  balance  of  convenience  is  in  favour  of  so  con- 
struing the  order  of  reference  under  the  15th  section  when  read  in 
connexion  with  the  22nd  section. 

I  do  not  see  any  good  which  could  result  in  this  particular  case 
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by  mj  setting  aside  the  order,  because  other  creditors  would  imme-        1850. 
J.  .  1        ■                    ,             .  .                                                                                  Chancery, 
diatelj  present  another  petition.  ' s<— -^ 

STOKES 

Mr.  Brewster.  coltsman. 

We  are  ready  to  pay  off  the  petitioner  and  to  indemnify  him  from      ArmmHau. 
further  costs  if  we  are  allowed  to  have  the  carriage  of  the  order. 

The  LoBD  Chanceixor.   • 

Without  prejudging  this  particular  case,  I  may  say  that  it  is  not  Judgmmu, 
usually  advantageous  to  allow  the  proprietor  to  have  the  carriage  of 
proceedings  against  his  own  estate.  That,  however,  is  a  question 
for  the  Master.  In  a  petition  for  administration,  after  pronouncing 
the  order  of  reference,  the  Court  may  never  have  the  cause  again 
before  it  until  there  is  a  nfotion  to  allocate  funds  produced  by  a  sale. 
The  Master  has  full  power.  I  shall  look  into  the  question  before 
finally  deciding  it. 


The  Lord  Chancellor. 

I  am  quite  unable  to  discover  any  proceeding  which  can  be  deemed  ^^'  ^^' 
in  the  same  light  as  a  decree  to  account,  unless  I  adopt  the  prder  of 
reference — an  analogy  raised  by  the  statute  itself.  The  22nd  section 
clearly  puts  the  order  of  reference,  for  the  purposes  therein  mentioned, 
on  the  same  footing  as  a  decree  to  account  in  a  plenary  suit.  There 
may  be  inconveniences  in  adopting  that  construction,  but  it  is  diffi- 
cult to  do  otherwise.  As  to  the  words  of  that  section,  "  so  long  as 
any  such  order  remains  in  force,"  I  apprehend  that  means  so  long 
as  the  matter  is  pending  in  the  office.  If  the  order  be  set  aside  as 
irregular,  or  if  the  matter  fail  by  the  petitioner  not  succeeding  in 
proving  a  debt,  then  those  words  would  have  their  effect.  But  it  is 
begging  the  question  to  say  that  these  words  contemplate  that  the 
order  may  be  set  aside  on  such  a  motion  as  this.  If  the  creditors 
have  gained  rights  under  the  order,  those  rights  cannot  be  so  taken 
from  them.  The  Court  must  therefore  be  very  careful  in  making 
these  orders,  and  in  requiring  notice  where  it  may  be  necessary ;  but 
not  in  every  case,  because  that  would  directly  defeat  the  Act  in  one 
▼OL.  1.  7 
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1850. 
Chancery. 


of  its  purposes.     Here  the  great  object  is  to  have  the  carriage  of  the 
accounts,  it  being  confessed  that  the  aim  of  this  motion  is  to  get 

8TOK£S 

^^  rid  of  this  petition  in  order  that  another  may  be  put  on  the  file  by 

coLTSMAN.  the  proprietor  of  the  estate.  But  when  once  a  case  is  in  the  office 
Judgment.  ^^^  creditors  can  force  it  forward ;  and  if  any  delay  take  place  the 
Master  can  change  the  carriage  of  the  petition.  I  see  no  objection 
however  in  this  particular  case  to  the  presentation  of  a  petition  by 
the  applicant,  on  whose  own  estate  ike  expense  must  fall,  and  my 
making  a  summary  order  upon  it,  and  consolidating  both  petitions; 
then  it  will  be  open  to  the  Master  to  deal  with  the  future  conduct  of 
the  proceedings  as  may  be  proper. 

The  present  motion  I  refuse,  without  costs. 


[The  course  suggested  by  his  Lordship  was  afterwards  adopted.] 


1851. 
Jan.  20,  25. 


GLASCOCK  V.  ROSS. 


This  was  a  petition  under  the  Court  of  Chancery  Regulation  Act, 


Cause   peti- 
tions   under 

the  Conrt  of  presented  by  Eliza  and  Anna  Glascock,  who  claimed  estates  in  com- 
Chaneery  Re- 
gulation   Act  n^on   in  remamder,   after  the  life  estate  of  their  father  Walter 

in  the   first     Glascock,  in  the  lands  of  Coolnecartes,  under  a  settlement  executed 

instance    on 

the  petition  and  affidavits  filed  in  support  of  or  in  opposition  to  the  same,  and  on  the 

answers  to  any  interrogatories  which  may  have  been  filed ;  and  on  such  hearing  Uie 

Court  may  direct  that  all  or  any  of  the  matters  stated  in  such  petition  or  affidavits 

which  It  ma^  be  necessary  further  to  have  proved  or  inquired  into,  shall  be  so  proved 


J.    ^       _  ^  *-  ,     '^^^  «j  may  be  most 

expedient,  and  reserve  further  order  and  directions  thereon  until  after  such  nroof  and 
mquiiy  shall  be  had.  ^ 

Leave  given  to  a  mortgagee  defendant  to  file  a  supplemental  answer;to  a  cause 
petition,  varying  in  some  measure  the  statement  of  his  tide  to  the  mortgage  as  put 
forward  m  his  original  answer,  and  putting  in  issue  a  deed  under  which  he  claimed, 
but  which  he  had  forgotten  to  mention  in  his  original  answer. 

5cm^&— -Mere  inconsistency  between  the  proposed  matter  of  defenoe'and  the 
original  defence  is  not  sufficient  ground  for  lefusmg  leave  to  a  defendant^to  file  a 
lupplemental  answer.  *- 
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upon  his  marriage,  and  bearing  date  the  13th  of  October  1806»  but 
not  registered  untU  subsequently  to  the  execution  and  registry  of  a 
deed  of  the  10th  of  October  1810,  conveying  the  same  lands  by  way 
of  mortgage  for  £2000  to  Trevor  Corry  and  James  Splaine  Biggs, 
in  trust  for  Colonel  Ross.  The  petition  stated  that  after  the  death 
of  Colonel  Ross,  Walter  Glascock  being  desirous  to  pay  off  the 
mortgage  debt,  and  believing  the  widow  of  Colonel  Ross  to  be 
entitled  absolutely  to  it,  had  by  deed  of  the  1 9th  of  May  1823  con- 
veyed his  Hfe  estate  in  the  lands  to  Mr.  Orpen  dt^ng  the  joint 
lives  of  him  (W.  Qiascock)  and  Mrs.  Ross,  in  trust  to  apply  the 
rents  first  in  discharge  of  the  interest  payable  on  a  small  prior 
incumbrance ;  and  secondly  in  discharge  of  the  mortgage  debt ;  that 
Mr.  Orpen  entered  into  receipt  of  the  rents,  and  that  the  payments 
by  him  to  Mrs.  Ross  until  her  death  in  1845  amounted  in  the  whole 
to  a  sum  nearly  sufficient  to  discharge  the  mortgage  debt.  The 
petition  prayed  that  the  mortgage  should  be  declared  fraudulent 
and  void  as  against  the  petitioners,  inasmuch  as  they  alleged  that 
Colonel  Ross  and  James  Splaine  Biggs  had  notice  of  the  settlement 
at  the  time  of  the  execution  of  the  mortgage,  and  inasmuch  also  as 
they  alleged  that  the  mortgage  affected  the  life  estate  of  Walter 
Glascock  only.  The  petition  also  prayed  that  the  respondent  David 
Ross  of  Bladensburgh  (the  eldest  son  and  heir  of  Colonel  Ross) 
might  be  restrained  by  injunction  from  using  the  deed  of  mortgage 
so  as  to  claim,  deal  with,  or  affect  the  inheritance  in  the  lands,  and 
from  conveying  or  aliening  any  greater  estate  in  the  lands  than  for 
the  life  of  Walter  Glascock,  or  from  taking  any  proceeding  for  the 
purpose  of  raising  the  principal  sum  of  £2000  out  of  the  lands  save 
out  of  that  Hfe  estate. 

This  petition  was  filed  on  the  30th  of  September  1850,  and  notice 
of  it  was  served  upon  David  Ross  of  Bladensburgh  on  the  1st  of 
October  following. 

He,  in  an  affidavit  filed  on  the  16th  of  November  1850,  and  made 
in  reply  to  interrogatories  annexed  to  the  petition,  denied  that 
Colonel  Ross  or  James  Splaine  Biggs  had  notice,  either  actual,  or 
constructive,  of  the  settlement,  and  insisted  on  the  validity  of  the 
mortgage,  and  of  its  priority  over  the  settlement,  as  a  charge  upon 


1851. 
Chancery. 
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V, 
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the  fee  of  the  lands.    The  affidavit  also  stated  that  the  deed  of  the 


GLASCOCK. 

V, 

BOSS. 


19th  of  Maj  1823  was  not  such  as  was  alleged  in  the  petition,  but 
was  a  conveyance  to  Mr.  Open  as  trustee  during  the  life  of  Mrs. 
Ross,  if  Walter  Glascock  should  so. long  live,  for  the  purpose  of 
Statement,  securing  the  interest  and  arrears  of  interest  then  due  on  the  mort- 
gage debt  to  which  she  was  entitled  during  her  life  under  the  wiH 
of  Colonel  Ross,  and  that,  subject  to  her  life  interest,  the  respondent 
David  Ross  "  was  entitled  under  the  same  will  to  the  monej  secured 
bj  the  mortgage,  and  that  he  is  now  absolutely  entitled  to  the  said 
principal  money."  Another  passage  of  the  affidavit,  nearly  to  the 
same  effect,  was : — *'  And  this  deponent  saith  that  he  claims  to  be 
entitled  to  the  whole  principal  sum  secured  by  the  said  mortgage 

and  to  interest  thereon  for years  last  past,  and  he  claims  the 

same  under  the  will  of  his  father  (Colonel  Ross),  bemng  date  the 
29th  of  December  1810,  by  which  he  bequeathed  the  interest  of  the 
said  sum  so  secured  by  the  said  mortgage  as  part  of  his  personal 
estate  to  his  wife  for  life,  and  subject  thereto  bequeathed  the  prin- 
cipal thereof  as  part  of  his  personal  property  to  this  deponent  abso- 
lutely.'' 


Mr.  Brewster,  with  whom  was  Mr.  Molyneuxj  moved  on  the  part 
of  the  petitioners,  that  in  pursuance  of  the  statute  13  &  14  Vic.  c.  89, 
his  Lordship  might  be  pleased  to  direct  that  so  much  of  the  evidence 
in  this  matter  as  the  petitioners  might  be  advised  to  give  for  the 
purpose  of  proving  handwriting  to  deeds  and  documents  might  be 
taken  by  affidavit,  and  that  all  the  other  evidence  should  be  taken 
by  examination  on  interrogatories  or  tjivd  voce  at  the  hearing,  as  his 
Lordship  might  think  fit  and  be  pleased  to  order ;  and  if  by  exami- 
nation on  interrogatories,  then  that  his  Lordship  might  be  pleased  to 
name  a  day  when  such  examination  should  close  and  publication 
pass,  and  also  that  the  respondent  should  lodge  with  the  proper 
officer  of  the  Court  certain  specified  deeds  referred  to  in  the  petition 
and  in  the  answering  affidavit  abready  mentioned. 

Mr.  W,  Carey  Dohhs  moved  a  cross  notice  on  behalf  of  the 
respondent  for  leave  for  him  to  file  a  supplemental  affidavit. 
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The  proposed  supplemental  affidavit  stated  that  the  lights  of  the 
respondent  David  Ross  of  Bladensburgh,  with  respect  to  the  sum 
of  £2000  secured  by  the  mortgage  of  the  10th  of  October  1810, 
appeared  to  be  fully  set  forth  in  an  indenture  of  the  13th  of 
December  1843,  made  between  Mrs.  Ross  and  the  respondent  of 
the  first  part,  Robert  Ross  of  Bladensburgh,  younger  brother  of  the 
respondent,  of  the  second  part,  and  certain  trustees  of  the  third 
part,  reciting  the  mortgage  deed  of  the  10th  of  October  1810 
as  a  mortgage  to  James  Splaine  Biggs  and  Trevor  Corry  for  two 
sums  of  £1000  each,  in  trust  as  to  one  sum  of  £1000  for  the  uses 
expressed  in  the  settlement  of  the  respondent's  father.  Colonel  Ross, 
and  as  to  the  remaining  £1000  in  trust  for  Colonel  Ross,  his 
executors,  administrators  and  assigns;  and  further  reciting  that 
the  uses  expressed  in  the  settlement  of  Colonel  Ross,  with  respect 
to  the  first  mentioned  sum  of  £1000,  were  to  form  a  provision 
for  younger  children  of  Colonel  Ross;  and  that  Colonel  Ross 
charged  certain  lands  by  his  marriage  settlement  with  £2000  Irish 
for  his  younger  children,  and  that  his  only  younger  child  was 
Robert  Ross  of  Bladensburgh ;  and  that  Colonel  Ross  by  his  will 
charged  his  real  and  personal  estate  with  the  payment  of  a  portion 
for  Robert,  exceeding  in  amount  what  he  would  have  been  entitled 
to  under  Colonel  Ross's  marriage  settlement,  and  that  Robert  had 
agreed  to  receive  the  portion  so  charged  by  the  will  in  lieu  of  any 
portion  under  the  settlement;  and  also  reciting  a  deed  (contem- 
poraneous with  that  of  the  13th  of  December  1843)  whereby  Mrs. 
Ross  and  the  respondent  had  secured  the  payment  to  Robert  of  the 
portion  given  by  the  will  of  Colonel  Ross,  by  limiting  the  lands 
and  premises  therein  described  to  trustees  for  a  term  of  ninety-nine 
years,  on  trust  to  raise  and  pay  to  him  the  same  portion  in  manner 
therein  mentioned ;  and  further  reciting  an  agreement  by  Robert 
for  the  considerations  thereinbefore  contained,  to  release  all  the  real 
estate  of  Colonel  Ross,  and  the  said  sum  of  £1000  from  the  portion 
provided  for  younger  children  by  Colonel  Ross's  settlement,  and 
also  to  release  all  Colonel  Ross's  personal  property  from  the  portion 
provided  for  younger  children  by  his  will ;  and  further  reciting  an 
intended  marriage  between  the  respondent    and  the    Honorable 


Stai€mmU. 


Digitized  by 


Google 


54 


CHANCERY  REPORTS, 


1851. 
Clumcery, 


StBUment, 


H.  M.  Skeffington,  and  that  Trevor  Corry  was  dead  and  had  left 
James  Splaine  Biggs  him  surviving. 

The  affidavit  then  stated  that,  bj  that  indenture  of  the  13th  of 
December  1843^  Mrs.  Ross  and  the  respondent  assigned  to  the 
trustees  of  that  deed  the  principal  sum  of  £2000  secured  by  the 
mortgage  deed  of  1810,  upon  certain  trusts.*  And  it  was  de- 
clared that  James  Splaine  Biggs  should  hold  that  sum  in  trust 
for  those  trustees ;  and  the  trusts  upon  which  thej  were  to  hold 
it  were  declared  to  be  as  £Dllowa — ^viz.,  to  pay  the  interest  to 
Mrs.  Ross  during  her  life  until  the  happening  of  a  specified  event, 
in  which  case  the  principal  sum  of  £2000,  or  so  much  of  it 
as  might  be  necessary,  was  to  be  applied  in  the  purchase  of  a 
certain  annuity  during  the  joint  lives  of  Mrs.  Ross  and  H.  M. 
Skeffington,  and  the  interest  of  the  residue  of  the  principal  was 
to  be  paid  to  Mrs.  Ross  during  her  life,  and  after  her  decease 
upon  trust  to  pay  the  principal  or  so  much  thereof  as  should 
remain  after  the  purchase  of  the  annuity  to  the  respondent,  his 
executors,  administrators  and  assigns,  for  his  own  absolute  use. 
The  affidavit  then  stated  that  by  the  same  indenture  Robert  Roes 
of  Bladensburgh  released  the  sum  of  £1000  (moiety  of  the  £2000 
mortgage  money),  and  the  lands  and  premises  charged  with  the 
payment  of  the  portions  provided  by  the  marriage  settlement  ci 
Colonel  Boss  for  younger  children,  and  the  personal  estate  of 
Colonel  Ross  firom  the  payment  of  the  portions  for  younger  child- 
ren charged  by  his  will  upon  his  real  and  pe];9onal  estate,  to  which 
he  (Robert)  then  had  or  thereafter  should  have  any  claim  under 
the  will  of  Colonel  Ross;  that  Mrs.  Ross  died  in  1845;  that  the 
event  on  which  the  annuity  was  to  be  purchased  had  never  arisen, 
and  that  accordingly  the  respondent  became  absolutely  entitled,  by 
virtue  of  the  trusts  of  the  indenture  of  the  13th  of  December  1843, 
to  the  sum  of  £2000^  secured  by  the  mortgage  of  the  lOth  of 
October  1810. 

In  explanation  of  the  omission  to  state  the  indenture  of  the  13th 
of  December  1843  in  the  first  affidavit*  the  solicitor  of  the  respond- 
ent made  an  affidavit,  alleging  that  he  (the  solicitor)  bad  not  become 
acquainted  with  the  existence  of  that  indenture  until  after  the  filing 
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of  the  first  affidavit,  that  indenture  having  by  mistake  been  retained        1851. 
by  the  former  solicitor  of  the  respondent  when  delivering  np  his 
other  documents,  papers,  &c^  to  the  present  solicitor. 


GLASCOCK 

V. 

ROSS. 


The  LoKB  Chancellob.  • 

I  do  not  think  that  I  can  possibly  dispose  of  the  motion  made  on  Judgment, 
behalf  of  the  defendant  Mr.  Ross  without  an  affidavit  from  himself 
accounting  for  the  omission  which  he  now  seeks  to  supply.  Nor, 
from  the  general  view  which  I  take  of  the  Court  of  Chancery 
Regulation  Act,  do  I  think  that  it  is  at  all  necessary  to  comply  with 
the  motion  made  on  behalf  of  the  plaintiiT.  It  may  be  convenient 
that  I  should  now  state  what  that  view  is. 

The  Act  was,  as  I  conceive,  passed  for  the  pttrpose  of  introducing 
into  all  the  subjects  of  equity  jurisdiction  the  ordinary'  system  of 
proceeding  upon  petition,  which  had  been  previously  found  avaOable 
for  certain  pturposes  of  the  Court.  It  therefore  studiously  draws  a 
line  of  distinction  between  proceedings  by  petition  and  proceedings 
in  a  plenary  suit.  It  does  not  prevent  any  person  from  filing  a  bill 
if  he  please  so  to  do.  No  doubt  the  Court  would  have  jurisdiction 
to  deal  with  the  costs  of  such  a  suit,  if  improperly  instituted,  so  as  to 
prevent  any  onerous  result  to»the  defendants ;  but  there  is  notiiing 
in  the  Act  which  precludes  the  filing  of  a  bill  if  the  claimant  so 
desires.  Again,  the  Act  gives  the  Court  power  to  insist  upon  the 
course  by  plenary  suit  being  pursued,  if  it  shall  appear  that  the 
relief  prayed  cannot  be  safely  or  conveniently  granted  on  petition, 
or  that  the  object  of  the  petition  cannot  be  saf^y  or  conveniently 
attained  under  the  procedure  of  the  Act.  In  addition  to  this  the 
Court  is  invested  with  authority,  should  any  respondent  apply  to  it 
for  the  purpose,  to  direct  that  the  proceedings  by  petition  should  not 
be  further  proceeded  with,  and  that  a  plenary  suit  should  be  insti- 
tuted, and  the  Court  has  power  in  that  case  to  make  such  provision 
with  regard  to  the  costs  as  it  may  think  fit.  It  appears  to  me 
therefore  that  the  Act,  in  adopting  the  course  of  proceeding  by 
petition,  did  not  intend  that  it  should  be  incumbered  by  the  forms  of 
a  plenary  suit.  The  course  of  proceeding  by  petition  was  already 
well  knowti.    It  was  a  verj  simple  one  : — ^first^  the  petition  was 
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brought  to  the  Secretary's  office,  the  Chancellor  then  made  a  fiat 
upon  it,  and  when  the  petitioner  obtained  an  order  for  hearing  he 
served  notice  on  the  respondents,  and  that  notice  was  brought  on 
to  be  heard  upon  the  expiration  of  two  days.     The  petition  was 
frequently  merely  made  as  ancillary  to  further  inquiry,  and  accord- 
ingly upon  the  Trustee  Acts  and  others  of  a  like  nature,  the  course 
adopted  was  a  reference  to  the  Master  to  inquire  whether  the  case 
was  one  within  the  Act  relied  on.    Such  was  the  course  in  the  first 
instance  applicable  to  all  cases  of  petition  before  the  passing  of  this 
Act.    What  is  there  in  the  Act  to  introduce  a  difference  between 
petitions  under  it  and  petitions  under  former  Acts  ?     There  are  no 
doubt  some  points  of  difference,  but  not  many.     One  of  those  is  in 
the  power  given  to  the  petitioner  to  annex  interrogatories  to  his 
petition.    I  say  nothing  as  to  whether  or  not  the  permission  of  the 
Court  to  do  so  must  in  the  first  instance  be  obtained  by  him. 
Again,  the  Act  provides  that  to  a  certain  extent  the  practice  as 
to  those  interrogatories  shall  be  the  same  as  the  practice  as  to 
answers  to  bills  or  cross  bills ;  but  it  expressly  provides  that  the 
answer  shall  be  taken  in  the  same  way  as  an  affidavit.    Another 
variation  is  in  the  short  mode  of  verification  by  affidavit,  permitted 
by  the  5th  section  of  the  Act.     Tl^re  is  reason  to  believe  that 
anciently  the  form  of  verification  of  petitions  by  affidavit  was  short 
and  in  some  degree  similar  to  that  now  introduced  by  this  Act. 
However  a  different  practice  arose  from  an  order  made  on  the  6th  of 
November  1712  by  Lord  Chancellor  Phipps,  "that  for  the  future 
no  affidavit  be  annexed  to  the  petition  that  the  contents  of  the  peti- 
tion be  true ;  but  that  the  parties  do  make  an  affidavit  of  the  facts.** 
Another  point  of  distinction  is  in  the  power  given  to  the  respondent 
to  exhibit  interrogatories  to  be  answered  by  the  petitioner  as  if  a 
cross  bill  had  been  filed. 

The  Act  does  provide  that  these  petitions  are  to  be  entitled 
"  cause  petitions,"  and  are  to  be  heard  before  the  Lord  Chancellor, 
and  that  the  proceedings  are  to  be  filed  in  the  Rolls  office  ;  but 
these  are  mere  formal  regulations,  and  with  that  exception  the 
word  "cause"  is  not  introduced  into  the  Act.  Taking  it  then  that 
these  petitions,  with  the  special  exceptions  introduced  by  the  Act^ 
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are  to  be  dealt  with  as  petitions  previously  have  been,  it  will  plainly  1851. 
be  in  the  power  of  the  parties  according  to  the  practice  of  the  Court 
in  such  matters  to  file  their  own  affidavits,  or  those  of  any  other 
person  who  may  be  able  to  support  or  resist  the  case  sought  to 
be  made  by  the  petitioner ;  and  in  fine,  I  apprehend  that  all  this  j^gment. 
Act  substantially  does,  as  distinguished  from  the  former  course  of 
the  Court  in  petition  matters,  is  to  authorise  the  petitioner  to 
annex  interrogatories  to  his  petition,  to  verify  his  petition  in  a  short 
affidavit  instead  of  a  full  one,  and  to  enable  the  respondents  to  file 
interrogatories.  In  this  way  the  Act  is  most  beneficially  calculated  to 
bring  the  parties  and  the  matter  of  their  respective  allegations  before 
the  Court  as  speedily  and  cheaply  as  possible.  The  Court  no  doubt 
has  power  given  to  it  by  the  Act  to  direct  evidence  to  be  taken 
vivd  voce,  or  upon  affidavit  as  well  as  upon  interrogatories ;  but  I 
conceive  that  those  directions  are  to  be  given,  if  necessary,  upon  the 
hearing  of  the  petition  itself;  and  this  course  appeals  to  be  most  * 
conformable  to  the  spirit  of  the  Act.  The  Court  can  then  see 
whether  there  is  any  occasion  for  further  inquiry,  or  whether  it  will 
be  proper  to  issue  a  commission,  or  send  the  case  to  the  Master's 
office,  or  direct  vivd  voce  evidence  to  be  taken,  <&c. ;  in  other  words, 
to  determine  the  case  at  once,  or  to  put  it  in  a  train  of  figrther 
investigation.  But  to  introduoe  a  system  of  preliminary  interro- 
gatories^ would  amount  to  the  re-introduction  of  all  the  expensive 
machinery  so  much  complained  of  before  the  enactment  of  the 
statute,  and  would  do  nothing  towards  forwarding  the  real  objects 
of  it.  I  see  no  difficulty  in  acting  upon  this  view  of  the  statute. 
When  the  case  comes  before  the  Court  it  can,  if  the  cause  then 
appear  ripe  for  the  purpose,  determine  the  matter  upon  affidavits ; 
but  if  the  case  appear  a  fit  one  for  a  commission,  or  for  vivd  voce 
evidence,  or  for  the  exhibition  of  interrogatories,  or  to  have  a  bill  filed 
or  an  issue  tried,  or  a  trial  at  law  had,  the  Court  can  at  that  time 
make  the  proper  direction. 

It  was,  I  am  sure,  the  intention  of  the  Act  to  bring  the  parties 
face  to  face,  if  I  may  use  the  expression,  as  soon  as  possible,  and  if 
the  case  is  not  then  sufficiently  explicit,  the  Court  may  do  that  which 

will  enable  it  finally  to  adjudicate  upon  the  matter.    I  do  not  say 
VOL  1.  8 
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but  it  would  be  much  more  dangerous  to  introduce  a  preliminary 
examination  by  interrogatories  or  otherwise.  The  Court  has  I 
think  full  power  to  decide  the  case  upon  affidavits  if  the  necessary 
Judgment,  information  shall  appear  upon  them,  and  in  ninety-nine  cases  out  of 
a  hundred  further  investigation  will  not  be  requisite.  It  would  be  a 
return  to  the  old  system  of  special  or  general  replications  to  require 
the  evidence  to  be  formally  taken  in  the  first  instance. 

I  have  endeavoured  to  obtain  the  concurrence  of  his  Honour  the 
Master  of  the  Rolls  to  a  set  of  General  Orders  which  I  had  prepared 
under  the  provisions  of  the  Act.  I  am  sorry  to  say  that  I  have  not 
been  as  yet  successful  in  obtaining  that  concurrence  to  those  Orders, 
his  Honour,  upon,  I  am  sure,  c<mscientious  grounds,  having  declined 
to  concur  in  several  of  them.  One  of  Uiem  was  substantially  in  the 
terms  in  which  I  have  just  expressed  myself  to  the  Bar.  I  shall 
•      read  it.    It  was  as  follows : — 

'*  That  all  cause  petitions  under  the  said  Act  shall  be  heard  in  the 
first  instance  on  the  petition  and  ^affidavita  .filed  in  support  iof^or  in 
opposition  to  the  same,  and  on  the  answers  to  any  interrogatories 
which  may  have  been  filed,  and  on  such  hearing  the  Court  may 
direct  that  all  or  any  of  the  matters  stated  in  such  petition  or 
affidavits,  which  it  may  be  necessary  further  to  have  proved  or 
inquired  into,  shall  be  so  proved  or  inquired  into  by  further  affidavits 
or  by  vivd  tfocey  or  written  examinations,  or  by  the  trial  of  an  issue 
at  law  or  otherwise  as  may  be  deemed  most  suitable  to  the  nature 
of  the  case,  and  appoint  the  mode  and  times  of  such  examination 
as  may  be  expedient,  and  reserve  further  order  and  directions 
thereon  until  after  such  proof  and  inquiry  shall  have  been  had." 
As  I  have  stated  I  have  not  obtained  the  assent  of  the  Master 
of  the  Rolls  to  the  Orders  I  prepared ;  but  I  do  not  think  it  essential 
to  have  this  particular  proposition  established  in  a  Grenend  Order, 
and  therefore  I  have  not  again  proposed  it  to  the  Master  of  the 
Rolls,  because  it  appears  to  me  to  be  within  my  discretion  to 
announce  it,  not  as  a  Greneral  Order  of  the  Court,  but  as  the  guide 
of  my  own  course  of  judicial  practice.  I  do  hope  to  be  able  to  issue 
a  body  of  Orders  upon  which  both  the  Master  of  the  RoUs  and  I 
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dttU  finally  concur.    I  haTC  received  some  useful  suggestions  and        1851. 

ChcMcefV' 
aasifitanoe  firom  Mm,  but  liaye  been  unable  to  obtain  his  assent  to 

all  which  I  have  proposed.  I  hope,  however,  to  be  able  in  the  mean- 
time to  go  on  with  the  business  <^  the  Court  upon  the  principles 
which  I  have  now  announced,  and  I  am  glad  for  the  sake  of  the  judgment. 
Profession  and  the  public  that  this  motion  was  brought  forward,  as 
it  has  afforded  to  me  a  fit  occasion  upon  which  to  make  this  state- 
ment of  my  view  of  the  Act 

It  is  open  to  the  defendant  Mr.  Ross  to  make  an  application 
under  the  4th  section  for  the  institution  <rf  a  plenary  suit  if  he  be 
so  advised. 

lILt.Dobbs. 

We  expect  that  the  Court  wiU  of  its  own  accord  direct,  under  the 
3rd  section,  the  institution  of  such  a  suit. 

The  LoKo  Chahcsllob. 

In  either  case  you  would  have  an  opportunity  of  remedying  the 
defect  in  your  affidavit  by  your  answer. 

Mr.  Brewster. 

It  is  unnecessary  for  us  to  press  our  motion  now  with  respect  to 
evidence,  the  Court  having  stated  its  intention  of  hearing  the  case 
in  the  first  instance  upon  affidavits,  and  of  dispensing  with  strict 
proofs. 

The  Lord  Chancellob. 

Very  well.  Let  the  other  motion  stand  until  Saturday  for  the 
production  of  an  affidavit  by  Mr.  Ross. 


On  this  day  was  produced  to  the  Court  an  affidavit  by  the  defend-  J<m.  25. 
ant  David  Ross,  in  which  he  stated  that  at  th^  time  of  filing  his 
former  affidavit  he  had  forgotten  the  existence  of  the  deed  of  the 
13th  of  December  1843.  That  previously  to  the  filing  of  this  cause 
petition  he  had  presented  a  petition  in  the  Incumbered  Estates 
Court  for  a  sale  of  the  lands  comprised  in  the  £2000  mortgage, 
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and,  in  subsequentlj  endeavouring  to  satisfy  that  Court  as  to  his 
title  to  the  mortgage  money,  about  the  27th  or  28th  of  November 
1850  he  recollected  that  he  had  acquired  his  right  under  the  deed 
of  the  13th  of  December  1843,  and  thereupon  informed  his  solicitor 
of  the  fact,  and  was  surprised  to  find  that  the  latter  had  not  the 
dee4.  The  respondent  then  confirmed  the  statement  of  his  solicitor 
as  to  the  obtaining  of  the  deed  from  the  former  solicitor,  and  denied 
that  he  had  any  intention  to  suppress  it.  He  also  stated  that  since 
the  execution  of  that  deed  the  security  then  given  to  his  brother 
Robert  Ross  of  Bladensburgh  had  been  paid  off  in  money. 


Argument.  Mr.  W.  Carey  Dobbs  now  renewed  his  motion  for  leave  to  file  a 

supplemental  answer. 

Mr.  Brewster  and  Mr.  Mofyneux,  contra. 

This  must  be  looked  on  as  an  application  after  issue  joined,  and 
therefore  too  late:  M^Dougal  v.  Furrier  {a).  The  proposed  de- 
fence is  in  direct  contradiction  to  that  set  up  by  the  original  answer, 
and  cannot  be  now  made.  The  neglect  to  make  it  in  the  first 
instance  must  be  /uUy  accounted  for :  Young  v.  O'Reilly  (b)  ;  Beli 
V.  Dunmore  (c), 

Mr.  Dobbsy  in  reply. 

On  examination  the  new  matter  of  defence  will  be  found  only 
additional  to,  and  not  inconsistent  with,  the  original  defence.  The 
omission  has  been  amply  explained  by  the  defendant's  afiidavit. 
Leave  to  file  supplemental  answers  was  granted  in  Nail  v.  Pun- 
ter (d),  and  in  Jackson  v.  Parish  {e\  a  stronger  case  than  the 
present. 


The  Lord  Chancellor. 
Judgment*  I  think  it  would  be  an  act  of  injustice  towards  this  defendant  not 

to  permit  him  to  put  this  deed  in  issue.    He  has  in  my  opinion  suffi- 


(a)  4  Buss.  486. 
(c)  7  Beav.  283. 


(0  1  Sim.  505. 


(b)  5  Ir.  Eq.  Rep.  519. 
(d)  4  Sim.  474. 
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cientlj  accounted  for  not  stating  it  in  the  former  affidavit      The 
sapplemental  affidavit  does  not  whoUy  vary  the  case  from  that 
put  forward  by  the  original  affidavit,  by  which  he  claims  to  be 
interested  in  the  mortgage  of  £2000  onder  the  will  of  his  father, 
because  it  now  appears  from  the  proposed  affidavit  that  to  a  moiety     Jud^meiu^ 
of  that  mortgage  he  is  so  entitled,  and  that  to  the  remaining  moiety 
he  is  entitled  by  an  arrangement  with  his  younger  brother  growing 
oat  of  the  will  of  their  father.   Were  inconsistency  with  the  original 
affidavit  a  sufficient  ground  for  refusing  a  defendant  permission  to 
file  a  supplemental  affidavit,  I  do  not  think  that  this  case  would  fall 
within  that  objection.    But  mere  inconsistency  does  not  appear  of 
itself  to  have  been  considered  a  sufficient  ground  for  not  allowing 
a  supplemental  answer.    To  that  effect  was  the  case  of  Jackson  v. 
Parish  (a),  cited  by  Mr.  Dobbs^  where  the  defendant  was  permitted 
after  replication  to  file  a  supplemental  answer  to  a  bill  for  dower  in 
order  to  state  a  fine  and  non-claim  which  had  been  omitted,  through 
ignorance,  in  his  answer.    In  the  judgment  of  Lord  Cottenham,  in 
Fulton  V.  Gilmare  (ft),  he  refers  to  Patterson  v.  Slaughter  (c),  into 
the  facts  of  which,  the  report  having  been  doubted,  he  caused  search 
to  be  made.    The  defendant  there  claimed  an  estate  as  against  the 
plaintiff  under  a  devise  from  Sir  G.  Warburton,  whom  he  stated  in 
his  answer  to  be  heir  of  Richard  Egerton.   He  afterwards  discovered 
by  a  paper  communicated  to  him  that  Sir  G.  Warburton  had  also  a 
title  as  mortgagee,  and  that  he  (the  defendant)  had  incorrectly  stated 
the  pedigree.    The  application  was  for  leave  to  amend  the  record  for 
the  purpose  of  making  these  new  facts  available  for  his  defence. 
Lord  Hardwicke  gave  leave  to  amend  the  pedigree,  confining  the 
amendments  to  setting  out  the  variations  from  the  former  answer 
applicable  to  that  point.     Those  amendments  in  fact  suggested 
entirely  a  new  defence.  That  decision  therefore  shows  that  the  incon- 
sistency of  the  proposed  supplemental  matter  with  the  original 
defence  is  not  of  itself  a  sufficient  ground  for  disregarding  the 
application. 

In  the  present  instance  the  new  Sacia  are  partly  consistent  with 

(a)  1  Sim.  504.  (6)  1  FhU.  B.  522,  528. 

(c)  Ambl.  292. 
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the  case  at  first  made  by  this  defendant,  and  the  circumstances 
attending  the  omission  have  been  satisfactorily  explained.  It  is 
however  perfectly  right  and  necessary  that  the  Court  should  very 
sparingly  and  cautiously  admit  the  correction  of  facts.  In  Fukon 
V.  Gilmare^  which  I  have  already  mentioned,  the  filing  of  a  supple- 
mental answer  was  allowed  under  the  following  circumstances. — 
[His  Lordship  here  referred  at  length  to  the  facts  of  that  case.] 

Lord  Cottenham  there  concludes  by  saying : — '*  There  is  nothing 
in  the  pleadings  to  enable  me  to  say  that  this  is  an  unrighteous 
defence.  If  I  were  to  attempt  to  come  to  such  a  conclusion  from 
the  facts  before  me,  I  should  run  the  risk  of  doing  great  injustice." 
The  same  observations  would  apply  here.  It  would  be  a  great 
injustice  to  prevent  Mr.  Ross  from  putting  .forward  this  deed;  of 
course  he  must  pay  the  costs  of  this  application,  and  the  petitioners 
must  be  at  liberty,  to  file  an  amended  petition,  and  if  necessary  to 
exhibit  further  interrogatories. 


The 

of  retaimng 
junior  Counsel 
in  cause  peti- 
tions  con- 
sidered. 


Note. — ^It  may  not  be  altogether  inappropriate  to  subjoin  to  the  above  case^ 
treating,  as  It  does,  of  the  intended  practice  upon  the  hearing  of  cause  petitions 
under  the  Court  of  Chancery  Regulation  Act,  a  statement  of  what  occnired  in 
Russell  V.  Bevan  in  reference  to  the  necessity  of  retaimng  junior  Counsel  upon 
such  occasions.  That  case  came  on  for  hearing  on  the  7th  of  February  1851, 
being  one  in  the  general  list  of  cause  petitions,  and  not  under  the  15th  section  of 
the  Act. 

Mr.  George  of  the  Inner  Bar  stated  the  petitioner's  case. 

Mr.  WUHam  Smithy  on  the  part  of  the  Outer  Bar,  observed  that  no  member  of 
it  had  been  retained  to  open  the  petition,  and  said  that  in  causes  it  was  an  estab- 
lished rule  that  bills  and  answers  must  invariably  be  opened  by  junior  Counsel, 
and  that  rule  should  be  applied  to  cause  petitions,  because  the  10th  section  of  the 
Act  directed  that  eveiy  petition  presented  under  its  authority  **  shall  be  heard  as 
causes  are  now  heard  before  the  Lord  Chancellor  ;**  and  also  that  the  same  sec- 
tion conferred  respectively  upon  petitions  and  affidavits  under  the  Act  the  character 
of  bills  and  other  pleadings  in  plenary  suits.  Mr.  Smith  also  referred  to  a  written 
communication  from  one  of  the  authorised  Reporters  in  the  Court  of  Chancery  in 
England  to  Mr.  J.  F.  Reilly  of  the  Outer  Bar  in  reply  to  an  inquiry  as  to 
the  practice  in  England  witii  respect  to  tiie  hearing  of  claims  filed  under 
Lord  Cottenham*s  New  Rules,  which  communication  stated  that  the  writer  had 
consulted  several  members  of  the  English  Bar  on  the  point,  and  the  universal 
opinion  seemed  to  be  that  it  would  be  contrary  to  forensic  etiquette  in  England  for 
a  Queen's  Counsel  alone  to  hold  a  brief  in  a  claim ;  and  that  in  a  recent  ease  Mr. 
Bethell  of  the  Inner  Bar,  in  open  Court,  threw  up  his  brief  when  he  found  that  he 
had  not  a  jimior  with  him ;  and  on  that  occasion  Mr.  Stuarty  also  of  the  Inner  Bar, 
expressed  his  concurrence  in  the  course  pursued  by  Mr.  Bethell ;  that  claims  were 
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considered  as  pleadings,  and  that  the  senior  had  a  dear  right  to  the  assistance  of 
a  junior ;  that  the  writer  had  also  constdted  one  of  the  Registrars  and  a  gentle- 
man connected  with  the  record  and  writ  clerk's  de])artment,  who  both  coincided 
in  saying  that  the  Taxing-master  in  the  case  of  cldms  allowed  the  costs  of  two 
ConnseL 

The  Lord  Chancellor. 

I  apprehend  that  this  is  a  matter  which  I  must  leave  to  the  Bar  itself.  I  do  not 
think  that  I  am  called  upon  to  lay  down  any  role  on  the  subject.  Undoubtedly  it 
has  been  the  established  practice  in  Courts  of  Law,  and  also  in  Courts  of  Equity, 
diat  pleadings  should  be  opened  by  junior  Counsel.  I  think  that  I  ought  to  leave 
the  settlement  of  this  question  entirely  to  the  good  feeling  of  the  Bar.  I  have  no 
doubt  that  it  would  be  very  beneficial  both  to  the  Court  and  to  the  suitors  that 
juniors  should  be  employed  in  such  cases.  One  Counsel  may  be  absent,  and,  even 
though  not  so,  yet  in  cases  presenting  a  complicated  state  of  facts  or  otherwise  of 
importance,  the  presence  of  a  junior  may  be  most  useful.  However,  as  I  have 
already  said,  I  do  not  think  that  it  falls  within  my  province  to  make  any  order  on 
the  subject.    I  leave  it  to  the  Bar  to  adopt  any  course  upon  it  which  they  please. 

The  Bight  Honorable  Richard  WUson  Greene^  being  the  senior  Queen's  Counsel 
present,  said  that  he  would  not  hold  a  brief  in  any  cases  in  which  a  junior 
Counsel  was  not  employed,  and  that  all  the  members  of  the  Inner  Bar  then  present 
had,  as  he  believed,  come  to  the  same  determination. 

Several  eminent  members  of  the  Inner  Bar  were  in  Court  and  unanimously  sig- 
nified their  assent  to  the  statement  of  Mr.  Greene, 

Mr.  George  said  that  the  petitioner's  solicitor  had  asked  him  whether  it  would 
be  necessary  to  retain  junior  Counsel,  but  that  he  (Mr.  G.)  mentioned  what  had 
passed  on  a  previous  occasion,  when  an  objection,  similar  to  that  raised  by  Mr. 
Smithy  was  made  on  behalf  of  the  Outer  Bar,  but  was  overruled  by  his  Lordship. 
That  even  now  if  the  Court  would  allow  the  present  case  to  stand  over,  the  solici- 
tor was  most  willing  to  send  a  brief  to  junior  Counsel 

The  Lord  Chancellor.  • 

Under  the  circomstances  I  think  that  it  will  be  better  to  dispoee  of  this  case  at 
once. 


1851. 

Chancery. 

GLASCOCK 

V. 

BOSS. 
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1850. 
Rolls. 


GARDINER  v.  BLESINTON. 


May  6,  (In  the  RoUs.) 

A  being  enti-   By  a  memorandum  of  agreement  bearing  date  the  I6tli  of  February 

benefit  of  cer-  1838,  and  executed  between  Alfired  Count  lyOrsay  of  the  first  part^ 

tain  artides  of 

agreement  en-  the  Countess  lyOrsay  of  the  second  part,  Charles  John  Grardiner  of 

the  owners^    ^^®  third  part,  Viscount  Canterbury,  the  Earl  of  Charleville  and 

^LrebM^    George  Hill  Esq.,  of  the  fourth  part,  the  Countess  D^Orsay  and 

rmortoft^  Charles  John  Gardiner  covenanted  that  they  or  one  of  them,  their 

^^^b^  a  ^'  ^°®  ^^  ^^^  heirs,  executors,  administrators  or  assigns,  should 

?®®?«^^?^*?*   and  would,  as  soon  as  conveniently  might  be,  after  a  sum  amounting 
in  1840,  redt-  /       &  >  o 

mgtheaiticles,  to  £180,000,  and  certain  other  sums  in  the  agreement  mentioned, 

assigned  that 

snm  and  all     should  have  been  raised  out  of  or  upon  the  estates  of  the  testator, 

the  secoiities 

for  its  payment  (the  Earl  of  Blesinton)  execute  or  cause  to  be  executed  a  good  and 

upon  certain     valid  mortgage  of  the  said  estates  or  the  residue  thereof  (subject  as 

deed  executed  ^  ^^  agreement    mentioned)    for  securing  to  the  said   Count 

Id^^bo  re^    lyOrsay,  his  executors,  &C.,  the  payment,  on  or  before  the  expira- 

Mti^    A^f     **^°  ®^  *®^  years  from  the  date  of  the  said  agreement,  of  the  sum 

valnableconsi.  of  £42,000,  with  interest  at  £6   per  cent-  from  the  date  of  the 
deration,  as-  ^ 

signed  the       agreement* 
same  snm  of 

je42,000,  with        An  indenture  bearing  date  the  8th  of  February  1840  was  made 
an  the  securi- 
ties for  its       and  executed  by  and  between  the  said  Count  I^Orsay  of  the  first 

1^  way  of  P&rt>  ^^^  Robert  Hume  and  James  Russell,  who  were  creditors  of 

1^^^  of  Count  lyOrsay,  and  who  had  consented  to  act  as  trustees  for  them- 

ffScredprevL  selves  and  the  other  creditors  of  Count  lyOrsay,  whereby,  after 

^y*9  ^  reciting  the  memorandum  of  agreement  of  the  16th  of  February 

memorial  of     i838,  the  Count  lyOrsay  assigned   the  said  sum  of  £42,000  and 

the  deed  of 

1842  described 

the  lands  on  which  the  £42,000  was  charged  in  the  same  manner  as  they  were  des- 

cribed  in  that  deed  itself;  bnt  neither  the  deed  or  memorial  mentioned  the  names  of 

the  baronies  or  parishes  in  which  the  lands  were  situated. 

Semble — That  the  deed  of  1842  wonld  have  been  properly  the  subject  of  registry 
if  the  memorial  had  stated  ^e  names  of  the  baronies  and  parishes.  Held— Th&t  in 
consequence  of  the  omission  from  the  memorial  of  the  names  of  the  baronies  and 
parishes,  the  deed  of  1842  was  not  formally  reglstared,  and  therefore  had  not  gained 
priority  oyer  the  deed  of  1840. 

Malcolm  y.  Charksworth  (1  Keen)  observed  upon. 
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the  interest  thereon  to  the  said  trostees,  and  all  securities  then  sub-         1850. 

Chanctry. 
sisting  or  thereafter  to  be  given  for  said  sum,  and  all  his  interest     ^ ^ 

under  said  agreement,  so  for  as  respect^  said  sum  of  £42,000,  and  ^^ 

the  interest  thereof,  and  the  securities  for  the  same,  to  hold  to  the    blesinton. 
said  trustees  as  fully  as  Count  lyOrsay  would  have  held  the  same,      statement. 
if  the  said  indenture  of  the  8th  of  February  1840  had  not  been 
made.    The  deed  then  contained  a  power  of  attorney  to  the  trustees 
to  receive  the  £42,000,  and  a  covenant  for  further  assurance. 

That  deed  was  not  registered  until  the  8th  of  April  1842,  subse- 
quently to  th^  registration  of  the  deed  hereinafter  next  mentioned. 

On  the  22nd  of  January  1842,  a  deed  was  made  and  executed 
between  the  Count  D^Orsay  of  the  first  part,  Francis  Mountjoy 
Martyn  of  the  second  part,  and  Charles  Cecil  Martyn  of  the  third 
part. 

This  deed  ^as  registered  on  the  24th  of  February  1842,  and  the 
memorial  of  i|  recited  the  marriage  settlement  of  Count  and  Coun- 
tess lyOrsay  ^  the  2nd  of  November  1 827.*  It  further  recited  the 
will  of  Charlea  John  late  Earl  of  Blesinton,  dated  the  3l8t  of  August 
1823y  and  a  devise  therein  to  his  daughter  Lady  Harriet  Gardiner 
of  <<  all  his  estates  in  the  county  and  ci^  of  Dublin,'*  subject  to 
certain  chargjes,  provided  she  married  the  said  Count  D^Orsay, 
and  a  devise  in  the  said  will  to  Charles  John  Gardiner  of  "all 
his  estates  in  the  county  of  Tyrone,''  subject  as  therein  mentioned, 
and  also  of  the  reversion  of  the  Dublin  estates  in  case  of  £iilure 
of  male  issue  of  his  daughter.  Ailer  some  further  recitals,  which  are 
not  material,  the  memmal  recited  that  the  estates  of  the  testator  in 
the  county  i|nd  city  of  Dublin  consisted  of  a  lordship,  advowson, 
messuages  and  hereditaments,  to  which  he  was  entitled  for  an  estate 
in  fee-simple,  and  of  messuages,  estates  and  tenements,  to  which  he 
was  entitled  by  virtue  of  leases  for  lives  renewable  for  ever,  and  by 
virtue  of  leases  for  years ;  and  that  the  estates  of  the  testator  in  the 
county  of  Tyrone  consisted  of  manors,  lands  and  other  hereditaments, 
to  which  he  was  entitled  for  an  estate  in  fee-simple,  and  of  the  manor 


*  See  this  setUement  and  some  of  the  other  docoments  refeired  to  in  this  case 
in  Rochard  v.  Fklton  (1  Jo.  &  Lat.  413 ;  S.  C.  7  Ir.  Eq.  Rep.  131). 

VOL   1.  9 
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1850.        of  Mountjoj,  to  which  he  was  entitled  by  lease  for  a  term  of  years; 
Rolls, 
^- — V '     that  the  testator  was  also  entitled  to  estates  in  the  city  and  county 

GARDINEB 

^^  of  the  city  of  Kilkenny,  which  were  not  devised  by  his  will,  and 

BLEsiNTON.  which  had  descended  to  his  said  daughter,  who  had  married  Count 
Statement.  D'Orsay.  It  further  recited  that  there  was  no  issue  of  the  marriage, 
and  that  in  the  year  1 831  they  had  separated  and  had  since  lived  apart* 
It  also  recited  the  proceedings  in  the  suit  of  Gardiner  v.  BlesitUon^ 
and  the  said  articles  of  agreement  of  the  16th  of  February 
1838,  and  that  Count  I^Orsay  was  indebted  to  the  said  Francis 
Mountjoy  Martyn  by  bond  in  the  sum  of  £10,000,  whidi  bond  bore 
date  on  the  3 1st  of  October  1838;  and  that  upon  the  execution  of 
the  said  bond  it  had  been  expressly  agreed  that  Count  I^Orsay 
should  execute  a  good  and  valid  charge  on  the  said  sum  of  £42,000 
for  the  better  securing  the  payment  of  the  said  sum  of  £10,000  and 
interest ;  and  it  was  witnessed  that  the  Count  D'Orsay  granted  and 
assigned  unto  the  said  Francis  Mountjoy  ]^artyn,  his  executors,  &c., 
the  said  sum  of  £42,000  agreed  to  be  raised  by  the  sale  or  mortgage 
of  the  estates  of  the  said  Charles  John  Earl  of  Blesinton,  and  all  the 
interest  due  thereon,  and  all  the  moneys,  &c.,  which  the  said  Count 
lyOrsay,  his  executors,  &c.,  then  was  or  thereafter  might  become 
entitled  to  render  ;  and  by  virtue  of  the  said  agreement  of  the  16th 
of  February  1838,  or  otherwise  however  in  respect  of  the  said  sum 
of  £42,000,  and  all  the  right,  title  and  interest  of  the  said  Count 
lyOrsay,  into  or  out  of  or  upon  the  said  moneys  and  premises  by  the 
said  indenture  assigned,  and  all  and  every  the  securities  for  the 
same,  to  have,  hold,  receive  and  take  all  and  every  the  said  sum  of 
£42,000,  and  the  interest  thereon,  and  the  moneys,  interests,  rents, 
accumulations  and  premises,  by  the  said  indenture  intended  to  be 
assigned,  to  the  said  Francis  Mountjoy  Martyn,  his  executors,  admi- 
nistrators and  assigns,  subject  to  redemption. 

The  deed  was  executed  in  England,  and  the  memorial  followed 
the  description  in  the  deed. 

By  an  order  bearing  date  the  30th  of  June  1846,  and  other 
orders,  it  was  referred  to  the  Master  to  take  an  account  of  all  the 
debts,  charges  and  incumbrances  a£Pecting  the  several  estates  in  the 
private  Act  of  Parliament  (9  Vic,  c.  1)  mentioned  (having  regard  to 
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the  trnsto  of  the  memorandum  of  agreement  of  the  16th  of  Febru-        1850. 

^  RoUs. 

ary  1838),  and  the  particcdar  charges  and  incumbrances  affecting     ^*- — v— -^ 

OARDINSB 

each  of  said  estates  respectively,  and  the  priorities  thereof  respec-  ^^ 

lively,  and  the  funds  applicable  to  the  payment  thereof,  and  to   blesinton. 
allocate  the  said  funds,  &c.  Statement. 

The  Master  by  his  report,  made  on  the  24th  of  April  1850,  found 
the  several  sums  due  to  Robert  Hume  and  James  Russell  under 
the  deed  of  1840,  and  that  the  same  were  the  fifth  charge  on  the 
funds  payable  under  the  memorandum  of  agreement  of  the  16th  of  , 

Februaiy  1838,  and  that  the  demand  of  Francis  Mountjoy  Martyn 
was  the  sixth  charge  on  the  said  funds. 

F.  M.  Martyn  took  two  objections  to  the  report — first,  that  the 
Master  should  not  have  so  found ;  but  (com  the  facts  and  evidence 
laid  before  him,  should  have  found  that  the  demands  of  Robert  Hume 
and  James  Russell  were  subsequent  to  his  demand ;  secondly,  that 
the  Master  found  that  the  sum  due  to  F.  M.  Martyn  was  the  sixth 
charge  on  the  said  funds,  whereas  the  Master,  from  the  facts  and 
evidence  laid  before  him,  should  not  have  so  reported,  but  should 
have  found  that  it  was  t^ie  fifth  charge  on  the  said  funds.  The 
Master  having  overruled  Uie  objections — 

Mr.  Bermcky  for  Mountjoy  Martyn,  moved  on  the  objections  to     Argument. 
vary  the  report. 

Mr.  Brewster  and  Mr.  Pilkington,  for  Hume  and  Russell,  the 
trustees  of  the  deed  of  1840,  contended — first,  that  the  deeds  were 
not  within  the  Registry  Acts  :  Malcolm  v.  CharUstoorth  (a)  ; 
secondly,  that  the  provisions  of  the  several  Registry  Acts  had  not  . 

been  complied  with,  and  therefore  the  registration  of  the  deed  of 
1842  was  ineffectual  to  give  it  priority. 

The  several  statutes  referred  to  are  commented  on  in  the  judg- 
ment. 

Mr.  Hickiey  in  reply,  argued  that  the  deeds  were  capable  of 
registry  under  the  Irish  statute  (6  Anne^  c.  2,  s.  4)  :  Drew  v.  Lord 

(a)  1  Kee.  63. 
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July  13. 
Jvtdgment. 


Norbury  (a\  and  that  the  requirements  of  the  Registry  Acts  had 
been  sufficienUj  complied  with  by  the  memorial  to  make  the  regis- 
tration of  it  valid :  Dillon  v.  Costelh  {b)  ;  Gubbins  v.  Gabbins  (c). 

The  Masteb  of  the  Rolls,  after  stating  the  order  of  the  30th 
of  June  1846,  and  the  Master's  report,  said.- — 

A  motion  has  been  made  on  the  part  of  Francis  Mountjoy  Martyn, 
Esq.,  to  vary  the  report,  founded  on  two  objections  taken  to  the 
draft  report.  The  objections  were  overruled  by  the  Master.  The 
objections  have  been  drawn  up  in  a  very  inconvenient  form.  It  is 
right  that  a  general  objection  should  be  taken  to  a  report  in  addition 
to  objections  specially  pointing  out  the  questions  intended  to  be 
raised,  as  such  general  objection  may  prevent  the  Court  being 
embarrassed  by  any  technical  difficulty  arising  from  the  frame  of 
the  special  objections.  But  the  attention  of  the  Master  should  be 
called  by  objections  to  the  points  upon  which  the  report  is  com- 
plained of,  and  the  Court  should  be  enabled  from  reading  the 
objections  to  understand  the  precise  grounds  upon  which  it  is 
contended  that  the  report  is  erroneous.  It  is  quite  impossible  from 
reading  these  objections  to  understand  what  were  the  points,  raised 
before  the  Master.  I  wish^  however,  to  be  understood  that  I  do  not 
desire  to  encourage  a  course  sometimes  adopted,  and  even  more 
objectionable,  of  filing  a  vast  number  of  objections  to  the  report, 
raising  the  same  points. 

The  Master  has  found  that  the  claims  of  Robert  Hume  iind  James 
Russell  were  the  fifth  charge  on  the  funds  coming  to  or  payable  to 
the  said  Alfred  Count  D'Orsay,  under  a  certain  memorandum  pf 
agreement  of  the  16th  of  February  1838. — [His  Honor  stated  the 
memorandum  of  agreement  of  the  16th  of  February  1838,  the  deed 
of  the  8th  of  February  1840,  and  the  deed  and  memorial  of  the  22nd 
of  January  1842,  as  above  abstracted.] 

Counsel  for  Mr.  Mountjoy  Martyn,  in  support  of  the  objection  to 
the  report,  insists  that  the  deed  of  the  22nd  of  January  1842  having 
been  registered  on  the  24th  of  February  1842,  and  the  deed  of 

(^  3  Jo.  & Lat.  267;  S.  C.  9  Ir.  £q.  Bep.  171. 
(A)  I  Jo.  4ia  (c)  1  Dr.  &  W.  160. 
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the  8th  of  February  1840  not  having  been  registered  until  the  8th        1^- 
of  April  1842,  the  deed  of  the  22nd  of  January  1842  has  priority     ^■^— v'-^ 

OABDINSB 

by  Tirtue  of  the  Statutes  for  the  R^istration  of  Deeds,  and  that  f,^ 

the  Master^s  report  is  erroneous  in  having  found  that  the  deed  of  blesinton. 
1840  has  priority  over  the  deed  of  1842.  Judgment. 

It  has  been  contended  by  Counsel  on  the  part  of.  Mr.  Robert 
Hume  and  Mr.  James  RusselU-^r«/,  that  the  deed  of  1842  does  not 
fan  within  the  said  statutes^  and  that  therefore  no  priority  was  gained 
by  registration ;  and  seeandfy^  they  have  contended,  that  even  if 
the  said  deed  Mi  within  those  statutes,  the  provisions  of  the  Acts 
were  not  oemplied  with,  and  that  the  registration  therefore  was  void 
and  ineffectual  to  give  priority. 

Upon  the  first  point  the  case  of  Maloolm  v.  Charlesworth  (a) 
has  been  relied  on.  In  that  case  it  was  decided  that  an  assignment 
of  a  legacy  charged  upon  land  is  an  assignment  of  money  only,  and 
does  not  afBact  the  land  within  the  meaning  of  the  Acts  for  the 
Registry  of  Deeds  in  Yorkshire ;  and  that  the  registration  of  such  an 
assignment  did  not  postpone  a  prior  unregistered  assignment  of  the 
same  legacy. 

I  may  observe  that  no  question  has  been  argued  before  me  as  to 
the  effect  <^  th6  contract  of  Countess  D'Orsay  with  her  husband,  by 
the  articles  of  the  16th  of  February  1838.  Both  parties  who  have 
appeared  on  this  motion  claim  the  £42,000  under  the  deeds  of  1840 
and  1842. 

It  is  not  necessary  therefore  that  I  should  offer  any  opinion  as  to 
the  effect  of  that  contract,  or  upon  the  construction  of  the  6th 
section  of  the  private  Act  c£  Parliament  (9  Vie*  c  1).  It  has  been 
taken  for  granted  upon  both  sides  that  the  contract  was,  by  the 
statute,  rendered  binding  on  the  Countess. 

The  covenant  in  this  contract  of  the  I6tb  of  Februaiy  1838  was 
to  execute  to  Count  D^Orsay  a  good  and  valid  mortgage  of  the 
estates  and  property  of  the  late  Earl  of  Blesinton,  to  secure  the  sum 
of  £42,000,  subject  as  in  the  said  agreement  mentioned. 

In  the  case  of  Drew  v.  Lard  Norlmry  (6)  the  present  Lord  Chief 
Justice  stated: — <<I  quite  concur  with  Baron  Pennefather  that  the 

(a)  1  Keen,  63.  (6)  3  J.  &L.  300;  S.  C.  9Ir.  Eq.  Bep.  186. 


Digitized  by 


Google 


70  CHANCERY  REPORTS. 

1850.        coyenant  for  renewal  was  specific  in  its  natare,  conveying,  or  stipa- 
Rolls, 
^ , f     latlng  to  convey,  that  which  in  this  Court  is  equivalent  to  an 

equitable  estate,  and  giving  to  the  plaiqtiff  a  right  to  call  for  a 
BLESufTON.  conveyance  of  the  l^al  estate  pursuant  to  the  terms  of  the  cove- 
j^idgmau,  ^^^^*  ^  ^^  same  case,  p.  302(a),  Sir  Edward  Sugden  observed 
*'  It  is  said  that  an  equitable  contract  by  force  of  regbtry  obtains 
legal  validity ;  **  and  after  adverting  to  Lord  Redesdale's  decision  in 
Underwood  v.  Courtowny  he  adds  : — ^'  I  apprehend,  however,  that 
the  Act  of  Parliament  (t.  e,  the  Act  for  the  Regbtry  of  Deeds)  does 
not  convert  an  equitable  into  a  legal  estate ;  that  would  be  to  con- 
found the  nature  of  those  two  estates  ;  but  it  so  impresses  the  title 
with  the  liabilty  to  give  effect  to  the  equitable  estate,  that  the  person 
who  obtains  the  legal  estate  is  bound  to  support  the  equitable  title, 
and  to  clothe  it  with  the  legal  estate ;  and  accordingly,  in  the  case 
of  BusheU  V.  BusheUy  the  decree  was  for  the  specific  performance  of 
the  articles  of  agreement,  not  that  the  articles  had  passed  the  legal 
estate,  but  that  they  had  so  bound  the  title  in  the  hands  of  the  owner 
of  the  legal  estate,  that  he  was  compelled  to  give  effect  to  them.^ 

Sir  E.  Sugden  then  adverts  to  the  distinction  between  the  Registry 
Acts  here  and  in  England. 

I  think  it  is  not  at  all  clear  that  an  assignment  of  an  equitable 
contract  for  a  mortgage  is  under  the  Acts  for  the  Registration  of 
Deeds  in  this  country  to  be  considered  as  a  mere  assignment  of 
money. 

The  case  of  Malcolm  v.  Charlesworth  is  very  different  from  the 
present.  The  opinion,  however,  which  I  have  formed  on  the  second 
question  which  arises,  renders  it  unnecessary  that  I  should  decide 
the  first  question. 

The  second  question  is,  whether  the  registration  of  the  deed  of 
1842  is  ineffectual  to  give  it  priority  over  the  deed  of  1840,  in  conse- 
quence of  the  non-compliance  with  the  provisions  of  the  Statutes  for 
the  Registration  of  Deeds  ? 

I  have  already  stated  at  length  the  memorial  of  the  registry  of 
the  deed  of  1842.  The  memorial  does  not  describe  the  lands  in 
Tyrone,  or  state  the  denominations,  except  the  manor  of  Mountjoy, 

(a)  9  Ir.  £q.  Bep.  188. 


Digitized  by 


Google 


CHANCERY  REPORTS.  71 

which  the  said  Earl  of  Blesinton  was  entitled  to  for  a  tenn  of  years,         1860. 
which  has  expired ;  nor  does  the  memorial  state  the  barony  in  which  * 

the  manor  of  Moontjoy,  or  any  of  the  lands  in  the  county  of  Tyrone  ^a*^^^^* 
are  situate,  nor  does  it  describe  in  any  manner  the  situation  of  the  blesinton. 
houses  in  the  cities  of  Dublin  or  Kilkenny,  either  by  stating  the  judameni. 
parish  or  street  or  other  locality  where  same  are  situate.  Coun- 
sel on  the  part  of  Francis  Mountjoy  Martin,  Esq.,  insists — first, 
that  under  the  Statutes  for  the  Registration  of  Deeds  it  is  not 
necessary  that  the  memorial  of  deeds  should  state  the  denomina- 
tion of  the  lands,  or  any  descriptions  thereof,  or  the  barony  wherein 
they  are  situate,  or,  where  the  premises  are  in  a  city,  the  parish, 
street,  or  other  locality  where  they  are  situate.  If  this  argument  is 
well  founded  it  is  equally  unnecessary  to  specify  the  county  or  city 
where  the  lands  or  premises  are  situate ;  and  a  deed  and  memorial 
not  stating  the  denomination  of  the  lands  and  premises,  but  merely 
oonTcying  all  the  lands  of  the  grantor  in  Ireland,  ought,  according  to 
the  argument,  to  be  registered  by  the  officer  in  the  office  for  register- 
ing deeds,  under  the  provisions  of  the  statutes,  and  would  by  such 
r^;istry  gain  priority. 

The  earliest  Act  is  the  6  Anne  c.  2.  The  4th  section  of  that 
Act  gives  priority  to  the  deed  or  conveyance,  '^  a  memorial  whereof 
shall  be  duly  registered  according  to  the  rules  and  directions  in  this 
Act  prescribed.'' 

The  5th  section  declares  that  the  deed  not  registered  shall  be 
fraudulent  and  void  as  against  the  deed,  ^^  a  memorial  whereof  shall 
be  registered  in  pursuance  of  this  Act." 

The  6th  and  7th  sections  then  contain  the  provisions  as  to 
the  mode  of  registration,  and  the  7th  section  enacts  that  every 
memorial  of  a  deed  shall  contain,  amongst  other  matters,  ^^The 
names  of  all  the  counties,  baronies,  cities,  towns  corporate,  parishes, 
townships,  hamlets,  villages,  precincts  within  this  kingdom  where 
any  such  honors,  manors,  lands,  tenements  or  hereditaments  are 
lying  and  being,  that  are  given,  granted,  conveyed,  devised,  or  any 
way  affected,  or  charged  by  any  deed,  conveyance,  Ac,  in  such 
manner  as  the  same  are  expressed  or  mentioned  in  sttch  deed,  eon' 
veyanee,**  &c, ;  and  the  latter  part  of  the  section  contains  directions 
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1850.        to  the  Registrar  to  keep  an  alphabetical  calendar,  which  direction 
v_v— ^     led  to  the  keeping,  under  that  Act,  of  an  index  to  lands,  and  also  of 

^  an  index  of  the  names  of  the  grantors. 

BLESiNTON.  There  is  no  reported  case  which  establishes  satisfactorily  what 
Judgment,  ^®  Construction  was  which  was  put  upon  the  statute  of  Anne^  in 
relation  to  the  question  now  under  consideration.  It  is,  however, 
said  to  have  been  decided  bj  L(»rd  Manners,  in  the  case  of  GtMina 
V.  Gubbim  (a) ;  Moiesworth  an  Registration  of  Deeds,  pp.  10,  34 ; 
that  a  deed,  by  which  the  grantor  covenanted  to  settle  after  acquired 
lands,  and  which  deed  was  registered  (the  memorial  setting  out 
such  covenant),  had  priority  over  a  subsequent  deed  conveying 
such  lands,  after  they  had  been  acquired,  the  latter  deed  being  also 
registered. 

The  case  appears  to  have  been  heard  by  Lord  Manners  upon 
report  unexcepted  to,  and  it  does  not  appear  from  the  report  in 
1  Drwry  and  Walsh  that  the  question  was  argued. 

The  case  is  stated  in  the  report  to  have  been  heard  on  the  14th 
of  June  1825,  and  I  am  informed  by  the  Registrar  that  on  reference 
to  the  Registrar's  book,  it  appears  that  several  causes  were  heard  on 
that  day,  and  amongst  others  GhdMns  v.  GubbinSj  which  was  heard 
on  report  and  merits,  no  exceptions  having  been  taken  to  the 
report :  that  the  decree  was  in  pursuance  of  the  report^  and  that  n<y 
question  is  stated  on  the  Registrar's  book  to  have  been  discussed, 
save  the  costa  of  the  several  parties,  and  a  search  having  been 
made  from  1804  to  1830,  as  to  any  question  having  been  raised  in 
said  cause,  no  further  trace  can  be  found  of  the  case. 

It  was  stated  by  Counsel  in  the  argument  of  the  case  of  Barlato 
v.  Smyth  (b)  that  Lord  Manners  decided  in  Dillon  v.  Cosielloe 
that  a  grant  of  all  the  grantor's  lands  in  the  county  of  A,  with  a 
corresponding  memorial,  was  within  the  terms  of  the  statute  of 
Anne.    The  date  of  that  alleged  decision  is  not  stated. 

There  is  no  doubt,  however,  that  it  was  generally  supposed  by 
the  Profession  that  Lord  Manners  had  decided  the  question  in  the 
case  of  Oubbins  v.  Gubbins,  as  stated  in  Mr.  Molesworth's  work ; 

(a)  1  Dm.  &  Wal.  160.  (6)  1  Jo.  410. 
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and  I  have  found  a  manuscript  note  that  it  was  so  decided.    The         j^^ 
language  of  the  7th  section  of  the  statute  of  Anne^  which  required    Q^^^DnneB 
the  memorial  to  describe  the  lands  ^^in  such  manner  as  the  same  v« 

are  expressed  or  mentioned  in  such  deed  or  conveyance,''  may  have        

warranted  a  decision  that  it  would  not  be  necessary  to  describe  the      JudgmtM. 
lands  more  particularly  in  the  memorial  than  in  the  deed.    The 
result,  however,  of  such  a  construction  of  the  statute  of  Anncy  was 
to  render  the  Act  of  little  avail,  in  preventing  fraudulent  or  secret 
conveyances. 

In  such  a  case  as  Gvbhins  v.  GtMnns  the  index  to  lands  would 
furnish  no  information  whatever.  It  was  not  usual  to  direct 
searches  against  grantors,  except  from  the  time  of  their  acquiring 
the  estate ;  and  a  purchaser  would  thus,  in  such  a  case  as  Gubbins 
V.  GubhinSy  and  other  cases  which  might  be  mentioned,  have 
received  no  information  whatever,  either  from  a  search  in  the  index 
of  lands  or  in  the  index  of  names,  for  the  deed,  which,  according  to 
that  decision,  would  bind  the  lands. 

The  consequences  which  would  have  followed  from  the  decision, 
or  supposed  decision,  in  Oubbins  v.  Gubbins,  probably  led  to  the 
passing  of  the  10th  section  of  the  9  G,  4,  c.  57,  by  which  it  was 
enacted,  *^  That  it  should  not  be  lawful  for  the  Registrar,  <&c.,  to 
grant  any  certificate  of  the  registry  of  any  memorial  registered,  at 
any  time  after  the  expiration  of  one  calendar  month  next  after  the 
passing  of  the  said  Act,  unless  such  memorial  should  specify  the 
barony  or  parish,  or  both,  wherein  any  lands  or  tenements  intended 
to  be  affected  by  such  registry  were  situate.'' 

That  Act  was  repealed  by  the  2  &  3  W.  4,  c.  87 ;  and  the  ques- 
tion is,  whether,  under  the  latter  Act,  the  registry  of  a  deed  can  be 
effectual  to  give  it  priority  over  a  deed  prior  in  date,  where  the 
names  of  the  lands  and  premises  are  not  mentioned,  and  where 
there  is  no  description  of  their  situation,  save  that  they  were  situate 
in  the  county  of  Tyrone,  and  the  cities  of  Dublin  and  Kilkenny  ? 
No  question  arises  as  to  the  manor  of  Mountjoy,  which  was  held  for 
a  term  of  years  which  has  expired. 

By  the  12th  section  of  the  statute  of  the  2  &  3  W.  4,  c.  87,  it  is 

directed  that  an  ^* abstract  book"  should  be  kept  in  the  office  for 
VOL.  1.  10 
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1850.        the  registry  of  deeds,  which  is  to  contain  a  short  statement  of  the 

i-«— y.«L^     effect  of  the  instrument  stated  in  the  memorial,  and  is  to  contain 

amongst  other  matters  *'  the  name  and  description  of  the  premises 

BLEsiNTON*  and  the  county,  barony  and  parish  wherein  the  premises  are  situate.'^ 


Judgment,  ^^®  ^^^^  ^  which  such  **  abstract  book  "  is  to  be  kept  is  stated  in 
schedule  D  to  the  Act. 

One  of  the  columns  of  such  schedule  is  headed  "  name,  description 
and  situation  of  the  premises,"  and  the  column  is,  by  th«  directions 
in  the  schedule,  to  be  filled  up  with  a  description  of  the  denomina- 
tions of  the  lands,  and  the  parish  or  barony  and  county  wherein 
they  are  situate. 

By  the  17th  section  of  the  said  Act,  an  **  index  of  lands"  is  to  be 
kept,  and  in  case  of  lands  in  counties,  the  barony  is  to  be  stated,  and 
in  case  of  cities,  the  parish  or  street  is  to  be  stated.  I  may  observe, 
that  I  have  obtained,  in  this  case,  copies  of  the  entries  in  the 
abstract  book  and  index  of  lands,  and  neither  the  one  or  the  other 
comply  with  the  directions  of  the  statute,  it  being  of  course  im- 
^  possible  they  could  do  so,  from  the  frame  of  the  memorial. 

The  29th  section  of  the  Act  of  W.  4,  after  reciting  "  that  great 
difficulties  had  occasionally  been  experienced,  in  the  said  Registrar's 
office,  from  a  want  of  a  sufficiently  full  description  being  inserted  in 
the  memorial,  of  the  place  in  which  the  lands  are  situated,  and  that 
it  was  fitting  that,  in  future  memorials,  such  omissions  should  not  be 
left  unsupplied,  it  was  enacted,  that  in  every  memorial  of  any  deed 
or  instrument,  dated  after  the  31st  of  December  1832,  brought  into 
the  said  office  to  be  registered,  there  should  be  specified  the  county 
and  barony,  or  the  town  or  county  of  a  city  and  parish,  or  the  town 
and  parish,  in  which  the  lands,  and  every  of  them,  to  be  affi^cted  by 
registering  such  memorial,  are,  by  such  deed  or  instrument,  stated 
to  be  situated,  and  where  the  lands  lie  in  two  or  more  counties  or 
baronies,  or  parishes  or  streets,  or  partly  in  one  barony,  parish  or 
street,  and  partly  in  another,  the  same  shall  be  distinctly  stated  in 
the  memorial  from  the  deed." 

The  section  then  authorises  the  party  registering  a  deed,  which 
shall  contain  a  plan  of  the  lands,  &c.,  to  annex  a  copy  of  the  plan  to 
the  memorial ;  but  this  is  only  to  be  done  '^  if  it  be  the  pleasure  of 
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the  party  requiring  the  registration  of  such  memorial ;"   and  the        1850. 

Roils. 
section  then  concludes  thus : — **  And  moreover  that  every  memorial,     ^^   v      ^ 

brought  into  the  said  office  to  be  registered,  shall  be  there  compared  ^^ 

with  the  instrument  of  which  it  purports  to  be  a  memorial     And  if   blesinton. 

tbe  several  particulars,  required  by  law  to  be  in  the  memorial,  shall      judgment. 

be  contained  therein,  or  such  of  the  particulars  by  this  Act  required 

to  be  set  forth  in  the  abstract  book  hereinbefore  mentioned,  as  shall 

be  contained  therein,  shall  be  found  to  be  truly  stated  from  the 

instrument,  then  the  memorial  shall  be  registered,  but  not  otherwise** 

The  latter  part  of  the  29th  section  is  obscurely  worded. 

Any  difficulty,  however,  which  might  otherwise  arise  upon  the 
construction  of  that  section  appears  to  be  removed  by  the  30th  section. 
The  30th  section  enacts,  ''  that  where  the  deed  shall  bear  date  on  or 
before  the  31st  of  December  1832,  and  such  deed  shall  not  state  the 
barony  or  parish  in  which  the  land,  &c^  is  situated,  the  fact  being 
stated  and  verified  in  the  affidavit  of  the  exeOfttion  of  the  memorial, 
in  what  barony  or  parish  the  lands,  &c^  are  situate,  such  memorial 
shall  in  like  manner  be  registered."  From  that  latter  section  I 
think  it  is  to  be  inferred  that  as  to  all  deeds  yrhich  bear  date  sub- 
sequent to  the  31st  of  December  1832,  if  the  barony  or  parish  is 
not  stated  in  the  deed,  and  in  the  memorial,  the  memorial  ought  not 
to  be  registered ;  and  I  am  of  opinion  that  the  registration  of  such 
an  instrument  is  of  no  effisct,  and  gives  no  priority. 

Counsel  for  Mr.  Mountjoy  Martyn  has  contended  that  convey- 
ances under  the  former  Bankrupt  and  Insolvent  Acts  did  not  contain 
any  description  of  the  lands  or  premises,  and  that  they  were  capable 
of  and  required  registration. 

As  to  conveyances  under  the  Bankrupt  Statutes,  the  11  <&  12 
O.  3,  c  8,  8.  3,  which  was  the  first  statute  which  introduced  the 
Bankrupt  Law  into  Ireland,  required  the  conveyances  of  the  bank- 
rupt's lands,  executed  by  the  Commissioners,  to  be  enrolled. 

I  apprehend  that  a  deed  subsequently  executed  by  the  bankrupt, 
and  registered  under  the  Act  for  the  Registration  of  Deeds,  could 
have  had  no  operation  whatever  to  defeat  an  estate  vested  in  the 
assignees,  by  virtue  of  the  execution  of  the  statutable  power  given 
to  the  Commissioners  of  Bankruptcy  to  convey  the  estates  of  the 
bankrupt  by  deed  Mirolled. 
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1860.  The  1  &  2  9F.  4,  c.  56,  s.  27,  anthoriBed  the  registiy  of  the 

*_  ^  '  ^  i^»fN)iiitment  of  aflsignees,  under  a  commissioii  of  bankruptcy,  in 
OABDiKEB  ^  ^^  ^^  ^^  registration  of  deeds,  and  such  registration  of  the 
BLE8INTON.  appointment  of  assignees  was  to  be  a  substitute  for  the  enrohnent 
Judamei^  or  registration  of  the  deed  executed  by  the  Commissioners  of  Bank- 
ruptcy; and  the  section  eon^eludes  thus  ^—^' And  the  title  of  any 
purchaser  of  any  such  j^perty,  as  hist  aforesaid,  for  valuable 
consideration,  without  notice  of  the  becnkruptcy,  who  shall  have 
duly  registered,  enrolled  or  recorded  his  purchase  deed,  previous  to 
the  registry  thereby  4ireoted,  should  not  be  invalidated  by  reason 
of  such  appointment  of  an  asrfgnee  or  assigueea  as  aforesaid,  or  the 
vesting  of  such  property,  in  him  or  thev,  consequent  thereupon, 
unless  the  certificate  of  auch  appointment  shall  be  registered,  as 
aforesaid,  within  two  months  from  the  date  of  such  appointment.'* 

The  6  &  7  FT.  4,  c.  14,  s.  78^  enacted  that  a  certificate  of  th^ 
appointment  or  choice  of  assignees,  under  the  hand  and  seal  of  the 
Commissioner  of  Bankrupts,  should  be  entered  of  record  in  the 
office  for  the  enrc^ment  of  matters  relating  to  bankruptcy  herein- 
after mentioned,  and  that  the  same,  when  so  enrolled,  should  be 
effectual,  to  all  intents  and  purposes,  as  if  a  deed  or  deeds  of  assign- 
ment or  conv^aiice,  of  Uie  personal  and  real  estates  of  such 
bankrupt,  had  been  executed  to  the  said  assignees,  and  duly  regis- 
tered or  enrolled.  Those  enactments  do  not  appear  to  me  to  show 
that  a  conveyance  under  the  11  &  12  GL  3,  c  8,  required  to  be 
registered.  I  think  a  contrary  infown^  is  to  be  drawn  firaun  the 
statutes.  The  effect,  however,  of  the  78th  section  of  the  6  &  7  FF.  4, 
has  been  to  render  a  purchaser  insecure^  as  he  may  not  be  aware 
whether  the  vendor  may  or  mny.not  have  been  a  trader  subject  to 
the  Bankrupt  Laws. 

In  order  to  |HK>vide  a  iWiedy  for  this  defect  in  the  law,  the 
bill  now  before  Parliament  |br  the  registration  of  deeds  contains 
clauses  (a),  the  objed  o£  whidi  is  to  baye  a  book  opened  in  the 
office  for  the  registty  of  deeds,  containing  entries  of  the  names  of 
bankrupts  and  insolvents. 

(a)  20th,  2l8t,  22nd,  23rd  sections  of  Bill  to  Amend  the  Laws  for  the  lEtegis- 
tration  of  Assnnuicef  of  Lands  in  Iniaai,  printed  7fii  Eebrmuy  186a 
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With  reject  to  tlie  argument  in  rdaticA  to  oonvejanees  by        1850. 
insolvent  debtors  under  the  Acts  in  force  prior  to  the  3  &  4  Vie.     ^ r-^ 

OABDHrBB 

c  107,  there  is  more  difficnl^ ;  such  oonveyanoes  were  no  doubt,  ^ 

according  to  the  decisions^  Tolontaiy  acts,  and  the  assignment  in  bkbsxntoii. 
nae  contained  no  descr^>tion  of  the  lands  or  premises  a8s^;ned.  ju^0mgiu. 
Whether  such  an  assignment  nnder  the  Insolvent  Act  {1  &  2  O.  4, 
c  59)  was  capable  of  being  registered  under  the  Acts  lor  the.  Regis- 
tration of  Deeds,  was  argned  before  Sir  E«  Sagden^  itt  the  case  of 
Battersbif  y.  Sochfort  {a\  bnt  was  net.decidei  It  is  not  necessary 
that  I  should  decide,  as  to  the  effyd  of  «  convejance  to  the 
provisional  assignee  nnder  that  statute,  or  whether  it  required  to  be 
registered^  or  whether  a  deed  executed  by  the  insdv^t  after  Ins 
discharge  could  have  acquired  priority  by  registration  over  the 
assignment  to  the  provisional  assignee.  Two  statutes  are  referred 
to  in  the  second  voL  of  Sir  Edward  SMgden*$  work  on  Vendors 
and  Pwrehas€T$y  which  would  deserve  consideration  if  that  question 
should  arise.  It  is  sufficient  that  I  should  state  my  opinion  that,  in 
this  case,  the  registration  of  the  deed  <^  1842  was  ineffectual,  under 
the  sections  of  the  Statute  for  the  Registration  of  Deeds,  to  which 
I  have  referred,  to  give  it  priori^  over  the  deed  of  1840. 

I  may  observe  that  by  the  Insolvent  Act  (3  &  4  Vie.  c.  107,  s.  34), 
the  vesting  order  is  to  be  registered  in  the  office  for  the  registrar 
tion  of  deeds ;  and,  by  the  bill  now  before  Parliament,  further 
provisions  have  been  introduced,  to  remedy  the  difficult  which  has 
been  felt,  as  to  the  construction  of  the  Statutes  for  the  Registration^of 
Deeds,  in  case  of  the  bankruptcy  of  a  grantor,  or  his  discharge  as  an 
insolvent  debtor. 

An  argument  has  also  been  urged  by  Mr.  Mounljoy  Mark's 
Counsel  that  the  deed  of  1842  was  executed  in  England,  and  that 
the  case  is  to  be  decided  upon  the  construction  of  the  3  6.  4,  c.  116, 
and  not  upon  the  Act  of  the  2  &  3  W.  4.  The  earliest  statute 
which  related  to  the  r^pstry  of  deeds  executed  in  Great  Britain  was 
the  8  Anne  J  c  10 ;  and  that  Act,  as  well  as  the  3  G.  4,  dispensed  with 
the  production  of  the  original  deed  to  the  Registrar ;  and  although 
the  latter  part  of  the  29ih  section  of  the  2  &  3  FF.  4,  c  87,  contem- 

(tf)2J.  &L.  481. 
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1850.        plates  the  prodaction  of  the  original  instrument  to  the  Registrar,  yet 
Rolls, 
>—   V      ^     the  language  of  the  Aet  is  general,  and  includes  all  memorials ;  and 

^^  I  do  not  think  that  it  was  the  intention  of  the  Legislature  that  the 

BLESiNTon.   forms  of  memorials  of  deeds  executed  in  Great  Britain  were  to  be 


Judgment,  different  firom  the  forms  of  memorials  of  deeds  executed  in  Ireland. 
Upon  the  argument  on  this  case,  during  the  last  Sittings,  it  was 
contended  that  Messrs.  Hume  and  Russell  had  notice,  prior  to  the 
execution  of  their  deed,  of  the  agreement  alleged  to  have  been 
entered  into  bj  Count  D'Orsaj  with  Mr.  Mountjoy  Martyn,  in 
1838.  I  then  stated  that  I  was  of  opinion  that  there  was  no 
sufficient  evidence  to  affect  Mr.  Hume  and  Mr.  Russell  with  notice 
of  any  such  agreement,  and  I  am  still  of  the  same  opinion.  The 
objections  must  therefore  be  oyerruled  and  the  motion  refused, 
with  costs. 
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1850. 
Chancery* 


GARDINER  v.  BLESINTON. 
(Chancery.) 


Dec,  7, 13. 


This  case  now  came  on  to  be  heard  by  way  of  appeal  from  the  A,  being  en- 
order  of  his  Honour  the  Master  of  the  Rolls.  In  addition  to  the  benefit  of  cer- 
facts  reported  svpray  p.  63»  an  affidavit  by  Mr.  Mountjoy  Martyn's  agreement  en- 
solicitor  was  produced,  which  stated  that  with  a  view  to  ascertain  j^l^wnOT^ 
approximately  the  number  of  deeds  registered  in  the  year  1842,  of  ^riiJ^J^ 

which  the  memorials  do  not  contain  the  names  of  the  parish  or  execute  to  him 

a  mortgage 
barony  of  the  lands  whereof  the  deeds  were  conversant,  he  made  a  thereof  for 

^  ^  £42,000,  by 

diligent  search  in  Nos.  I  and  2  of  the  abstract  books  for  the  year  a  deed  exe- 

^  ,  cntedinl840, 

1842,  of  which  there  were  altogether  twenty-five.    That  in  No.  1  ledting  the  ar- 

ticLes,  assigned 
there  appeared  to  be  sixty-five  deeds  registered  not  containing  that  snm,  with 

either  the  barony  or  the  parish ;  that  in  No.  2  there  were  fifty-eight  rities  for   its 

such  deeds,  and  that  taking  the  average  from  these  data,  there  were  SrutoM ^apon 

upwards  of  1500  deeds  r^;istered  in  1842  not  containing  either  ^*^  ^^ 

parish  or  barony.    That  similar  searches  and  averages  gave  the  ^^^  f? 

number  of  deeds  reiristered  in  1846  not  containing  the  names  of  1842,  also  re- 
°  atmg  the  aiti- 

the  barony  or  parish,  as  1500,  and  in  the  year  1849  as  1450.     That  des.  A,  for 

yaloable  con- 
in  addition  to  the  deeds  registered  in  the  years  1842,  1845  and  sideration, 

assigned  the 
1849,  omitting  the  names  of  the  parish  and  the  barony,  there  were  same  sum  of 

many  deeds  registered,  in  those  years,  which,  although  containing  all  the  secmi. 

the  barony,  omitted  the  parish,  and  vice  versa.  mratt  to  ^^y 

way  of  mort- 
The 


Mr.  Christian  and  Mr.  Hichei/y  for  Mr.  Mountjoy  Martyn.  ^  ^^-^^ 

The  deed  of  the  22nd  of  January  1842  falls  within  the  scope  of  previonriy  to 

^  *^  that  of  1840. 

The  memo- 
rial of  the  deed  of  1842  described  the  lands,  on  which  the  £42,000  was  duuved,  in 
the  same  manner  as  they  were  described  in  that  deed  itself;  bnt  neither  the  deed  or 
memorial  mentioned  the  names  of  the  baronies  or  parishes  in  which  the  lands  were 
sitnated.    Held,  that  the  deed  of  1842  was  properly  the  subject  o^  registry. 

Held  oZfo,  rerersing  the  decision  below,  that,  notwithstanding  the  omission  from 
the  memorial  of  the  names  of  the  baronies  and  parishes,  die  de^  of  1842  was  pro« 
perly  registered,  and  therefore  had  gained  priority  over  the  deed  of  1840. 
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I860.        the  Registry  Acts,  and  is  not  goyemed  by  Makolm  v.  Charles* 
Ckancerff. 
^— ^y^— ^     toorth  (a),  which  was  the  case  of  the  assignment  of  a  legacy  merely. 

OABDUnSR  m 

^^  Mr.  Martyn  is  in  the  position  of  an  equitable  mortgagee  and  also 

BLE8INTON.  of  a  vcndor  retaming  his  lien.  The  statute  6  Anne,  c.  2,  is  very 
Argument,  comprehensive  in  its  range,  as  appears  from  the  preamble  and  from 
the  3rd  section,  which  directs  the  registry  of  all  deeds  and  convey- 
ances, ^'  whereby  any  honours,  manors,  lands,  &c^  may  be  anywise 
affected/'  That  mortgages  are  within  it,  is  evident  from  the  statute 
8  6.  1,  c  2,  s.  5.  This  point  is  ruled  by  Rochard  v.  FuUan  (h) ; 
Wilmoi  V.  Pihe  (c) ;  BtuheU  v.  BusheU  (d) ;  Drew  v.  Lord  Nor^ 
bury  (e) ;  Warburton  v.  Ime  (f)\  Jonee  v.  J(me»{g). 

The  seoond  question,  vis.,  as  to  whether  the  necessary  formalities 
have  been  observed  in  the  registration  of  the  deed,  is  not  now  open 
to  the  other  side,  because  the  Master  has  by  his  report  found  that 
the  deed  was  duly  regbtered^ 

At  all  events  the  objection  that  the  memorial  does  not  contain  a 
statement  of  the  barony  or  parish  in  which  the  lands  are  situated, 
cannot  be  sustained.  It  is  manifest  that  the  statute  6  Anne,  c.  2, 
does  not  enjoin  any  greater  particularity  of  description  than  that 
supplied  by  the  deed  itself.  The  4ih,  5th  and  7th  sections  of  thai 
Act  all  take  the  distinction  between  lands  contained  or  comprised, 
and  lands  expressed  in  the  deed.  The  decisions  on  this  Act  show 
what  latitude  of  description  is  aUowed :  Gnbbins  v.  GMnm  (A)  f 
Ditton  V.  CoOeUo  (i);  Bod^er  v.  TuAiU(k). 

This  deed  having  been  executed  in  England,  the  registry  of  it 
falls  within  the  statute  3  G.  4,  c  116,  which  dispenses  with  the 
necessity  of  producing  the  deed  to  the  Registrar,  but  does  not  in  uiy 
other  respect  infringe  upon  the  provisions  of  the  statute  of  Anne. 
The  10th  section  of  the  statute  9  G.  4,  c.  57,  prohibiting  the 
Registrar  from  granting  a  certificate  of  registry  of  any  memorial 

(a)  1  Kee.  63.  (6)  1  Jo.  &  Lat  413 ;  8.  C.  7  Ir.  Eq.  Bep.  181. 

(c)  9  Jurist,  842.  (<0  ISch.  &Lef.90. 

(tf)  3Jo.&Lat.267;  8.  C.  9  Ir.  Eq.  Bep.  171,524. 

(/)6B1LN.  8.  1|  8.  C.2Dow.&Caark.480. 

(g)  8Sim.  688.  (A)  IDm.  &  WaL  160,  «. 

(0  Cited  1  Jo.  Exch.  Bep.  410. 

(k)  Molesworth  on  Begistration,  35. 
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unless  it  specified  the  barony  or  parish,  or  both,  being  deemed        1850. 

Chancery. 

inconvenient  bj  the  Legialatare,  has  been  i^pealed  by  the  statute     ^ — v- — ' 

(*  ARSIN  ER 

2  &  3   W.  ^y  c.  87.      That  statute  was  passed,  not  for  the  pur-  ^^ 

pose  of  interfering  with  the  validity  of  the  registration  of  deeds,  blesinton. 
or  with  Uieir  p^ority,  but  for  the  purpose  of  creating  increased  Argument. 
fSEunlities  of  reference  in  the  official  department. — [Counsel  here 
commented  at  length  on  the  29th  and  30th  sections  of  the  statute 
2  &  3  FF.  4,  c.  87.] — There  are  not  any  negative  words  in  the  30th 
section  of  the  statute.  In  the  absence  of  such  words  a  statute  will 
be  deemed  directory  oidy,  as  appears  from  the  observations  of 
Taunton,  J.,  in.  Pearce  v.  Morris  (a).  Where  such  words  do  occur 
they  are  limited  within  strict  bounds:  The  Queen  v.  J^e  Inhabi- 
iasUs  of  Fordham  {b).  It  is  worthy  of  note  that  in  the  form  of 
requisition  given  by  the  21st  section  there  is  no  mention  made  of 
the  barony  or  parish.  JQow  could  a  covenajat,  to  charge  future 
acquired  property,  be  registered  in  the  manner  contended  for  ? 
Such  covenants  may  hfd  registered :  Gubbins  v.  Gubbinfi  (c),  and 
have  been  held  good  against  the  assignees  of  a  covenantor  who 
became  a,ii  insolvent :  Hqxdey  v.  Gre^n,  (cQ.  The  assignment  to 
the  proviirional  assignee  of  an  insolvent  may  and  ought  to  be  regis- 
tered, although  it  is  general  in  its  terms,  and  specifies  no  particular 
lands :  BaUertby  v.  Rockfort  (e).  The  practice  in  the  registry 
office  has  been  to  admit  the  registration  memorials,  which  contain 
n^pthepr  the  names  of  the  biMX>ny  or  parish.  The  Court  will  not 
shut  its  eyes  to  this  fiact,  nor  to  the  formidable  consequemces  of  a 
decision  vrhioh  would  invalidate  the  registry  of  some  thousands  of 
deeds.  In  BarUm  v.  Smyihe  (f)^  where  it  was  held  that  the 
memorial  of  the  assignment  of  a  judgment  was  not  vitiated  by 
emitting  to  st^  the  sum  due  on  the  judgment,  Joy,  C.  B.,  ob- 
serve ^-r'^  There  is  no  doubt  that  very  many  judgments  have 
been  assigned' by  memorials  in  that  form ;  and  with  all  due  respect 
for  the  (pinions  of  the  Judges  of  the  Courts  of  King's  Bench  and 
Common  Fleas,  we  are  of  opinion  that  we  should  do  a  very  danger- 

(a)  2  Ad.  &  £.  96.  (6)  1 1  Ad.  &  E.  73. 

(c)  UUnp.  id)  12BeaT.  182. 

(«)  2  Jo.  &  Lat.  431.  (/)  1  Jo.  Exch.  Rep.  407,  412. 
VOL.  1.  11 
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1850.        ous  thing  were  we  to  hold  that  such  judgments  had  not  been  duly 
Chancery. 
^— >y <>     assigned.     We  think* that  the  contemporaneous  construction  put 

OABDINEB 

^^  upon  the  Act  is  to  be  respected,  and  that  when  such  construction 

BiJEsiNTON.  has  been  recognised  fof  many  years,  it  would  be  most  dangerous 
Argument.  ^  upset  it.  We  therefore  are  of  opinion  that  such  memorials  are 
not  invalid.  It  is  with  much  regret  that  we  differ  from  the  other 
Courts ;  and  if  the  matter  were  res  integral  and  if  recently  after 
the  enactment  of  the  statute  the  form  contended  for,  and  no  other, 
had  been  adopted,  we  might  have  construed  the  statute  accordingly. 
But  the  other  Courts  never  inquired  into  the  practice,  the  can- 
temporanea  expositio  qwB  est  optimay  as  we  have  done."  Even 
supposing  the  construction  put  upon  the  Registry  Acts  by  Lord 
Manners,  by  the  Profession,  and  in  the  registry  office,  originally 
to  have  been  erroneous,  the  case  would  be  one  for  the  application 
of  the  maxim,  "  communis  error  facit  jus!* 

Mr.  Brewster  and  Mr.  Pilkingtony  for  Messrs.  Hume  and 
Russell. 

As  to  the  first  question.  If  Malcolm  v.  Charlesworth  (a)  be 
law,  a  legacy  charged  upon  lands  is  not  within  the  Registry  Acts. 
What  difference  is  there  between  a  legacy  charged  upon  lands  and 
the  charge  here  in  favour  of  Mr.  Mountjoy  Martyn  ?  The  one  is 
as  much  a  charge  as  the  other. 

Secondly.  We  are  not  precluded  by  the  report  from  discussing 
the  validity  of  the  registration. — [The  L«rd  Chanc£ulob.  The 
Master  having  decided  the  matter  upqn  the  ground  that  the  case 
did  not  fall  within  the  Registry  Acts,  and  having  accordingly  dis- 
carded altogether  from  his  view  the  question  as  to  whether  or  not 
the  neceasary  formalities  had  been  observed,  I  shall  not  hold  you 
concluded  by  the  report  from  arguing  that  they  have  not.] — The 
12th  section  of  the  statute  2  &  3  fT.  4,  c  87,  contemplates  the 
necessity  of  inserting  the  county,  barony  and  parish  in  the  abstract 
book.  So  does  the  1 4th  section  with  regard  to  the  alphabetical 
indexes  to  be  prepared  thereunder;  and  the  17th  section  does  tiie 
same  as  to  the  index  of  lands.    The  argument  founded*  upon  the 

(a)  1  Kfeen,  63. 
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omission  of  the  hktODj  or  parish  in  the  fqnn  of  registration,  given        1850. 

Ckanoerw, 
by  the  21st  eecticm,  is  counterpoised  by  the  22nd  section,  which     ^— *v^.^ 

OABDUVSB 

allows  yariations  in  the  form  of  the  requisition  with  reference  inter  ^^ 

alia  to  the  baroni€il  and  pariAes.    The  preamble  of  the  29th  sec-    blesinton. 
tion  is  of  itself  almofst  condosiTe  of  the  question.    That  section,     Argument, 
after  enacting  that  the  county  and  barony,  or  town  and  parish,  are 
to  be  specified  in  the  memorial,  directs  that  if  the  memorial,  on 
comparison  with  the  deed,  be  found  to  contain  the  particulars 
required  by  law  or  by  the  Act,  it  shall  be  registered,  ^<but  not 
otherwise.''     The  absolute   necessity  of   the  specification  of  the 
barony  and  parish  is  manifested  by  the  30th  section,  which,  with 
reference  to  deeds,  bearing  date  prior  to  or  upon  the  Slst  of  Decem- 
ber 1832,  and  with  reference  to  wills  of  any  date,  allows  the  omis- 
sion of  the  barony  or  parish  in  such  deed  or  will  to  be  supplied  for 
the  purpose  of  regbtry  by  affidavit.    What  would  be  the  meaning 
of  this  section  if  it  were  optional  to  insert  the  barony  and  parish  in 
the  memorial  ?    The  intention  of  the  Act  is  clear,  and  the  important 
consequences  of  a  decision  holding  the  insertion  of  these  particulars 
essential  to  valid  registry  cannot  be  permitted  to  control  the  con- 
struction of  the  Act:  The  King  v.  Poor-law  Commissioners  (a) ; 
The  King  v.   The  Inhabitants  of  Great  Bolton  (&),  per  Tenter- 
den,  C.  J.;  Mozer  v.  Newman  (c).    The  statute  3  G.  4,  c.  116, 
must  be  looked  upon  as  repealed  by  the  statute  2  <&  3  FF.  4,  c»  87. 

The  Lord  Chanci^<lor. 

I  shall  consider  this  case  for  a  few  days.    It  may  perhaps  be  a 
proper  one  for  the  opinion  of  a  Court  of  Law. 


The  LosD  Chahcbllob. 

Dec.  13. 
This  case  comes  before  me  on  motion  by  way  of  appeal  from  the      judgmeiu» 

decision  of  his  Honour  the  Master  of  the  Bolls.    He  affirmed  the 

report  of  Master  litton  as  to'  the  charge  of  Mr.  Mountjoy  Martyn. 

The  Master  reported  it  to  be  the  fifth  charge  upon  the  lands.    It  is 

(a)  6  Ad.  &  EL  1.  (6)  8  B.  &  C.  71. 

(c)  6BiDg.  561. 
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Judgment. 


contended  that  the  report  is  wrong,  inaamuch  as  this  charge,  it  is 
said,  should  haTe  priority  over  that  of  Messrs.  Home  and  Russell, 
^  who  derive  under  an  instrument  executed  by  Count  D'Orsi^,  prior 

BLEsiNTON.  in  poiut  of  date,  but  puisne  in  point  of  registry,  to  that  under  which 
Mr.  Martyn  derives,  supposing  it  to  have  beoa  property  registered. 
Upon  the  ground  that  the  property,  the  subject-matter  of  Mr. 
Martyn's  deed,  was  not  of  a  nature  which  brought  the  case  within 
the  Registry  Statutes,  the  Master  thought  that  the  deeds  must  rank 
according  to  their  dates.  The  Master  of  the  Rolls  diflered  from  the 
Master  as  to  the  character  of  the  property,  being  of  opinion  that  it 
was  properly  the  subject  of  registry,  and  that^  if  there  were  nothing 
else  in  the  case,  the  report  was  erroneous;  but  passing  by  ttet 
question,  he  thought  that,  even  admitting  that  the  property  were 
capaUe  of  registry,  the  deed  viras  not  registered  in  such  a  manner 
as  to  bring  it  within  the  protection  of  the  R^istry  Acts,  being  of 
opinion  that  the  omission  to  state  in  the  memorial  the  names  of  the 
barony  and  parish  in  v^ch  the  lands  were  situated,  vitiated  the 
registry  and  rendered  it  void. 

I  shall  consider  first  the  grounds  on  which  the  Master  came  to 
the  conclusion  that  the  property  was  not  properly  the  subject  of 
registry.  I  concur  in  the  view  taken  by  the  Master  of  the  Rolls 
on  this  question.  Count  D'Orsay's  title  to  this  particular  pr(^rty 
originated  under  the  memorandum  of  agreement  bearing  date  the 
16th  of  February  1838. — [His  Lordship  here  stated  the  substance 
of  that  agreement] 

Now  under  that  instrument  what  was  Uie  position  of  Count 
lyOrsay  ?  He  was  entitled  to  the  benefit  of  an  agreement  by  the 
recognised  owners  of  the  inheritance  in  the  Dublin,  Kilkenny  and 
Tyrone  estates  to  execute  a  valid  mortgage  of  those  estates  to  him 
for  the  payment,  in  ten  years,  of  £42,000.  In  other  words  he  had  a 
clear  equitable  contract  for  a  mortgage  to  that  amount.  A  contract 
for  a  mortgage  of  the  fee  must,  under  the  statutes,  stand  on  the 
same  footing  as  a  contract  for  an  absolute  sale  of  the  estates.  In 
Drew  V.  Lord  Narbwy{a)  Blackbume,  C.  J.,  says: — "I  quite 
concur  with  Baron  Pennefather  that  the  covenant  for  renewal  was 


(a)  3  Jo.  ft  Lat.  300,  302. 
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Bpeoiic  in  its  natcH^  conveying,  or  Btipnlsting  to  eonrey,  that        1650. 

Chwtcarv, 
wtiioh  in  this  Oeurt  is  equivalent  to  an  equitable  right  or  estate,     ^.     v    -^ 

OABDIVXR 

and  giving  to  the  plaintiff  a  right  to  call  for  a  conveyance  of  the  ^^ 

legal  estate  putwoant  to  the  terms  of  the  covena&t;"  and  Sir  Edw.  bumshton. 
Sugden  in  tiie  same  ease  observes  i-^^I  apprehend^  however,  that     Mgmmt. 
Uie  Act  of  Parliament  (6  Anm^^  c  9)  doea  not  <onv)Srti«a  equitable 
estate  Into  a  legal  estate ;  that  would  be  to  confound  4he  nature  of 
Aoee  two  estates ;  but  it  so  impirasses  the  title  with  the  liability  to 
give  «lfect  to  the  equitable  ^estate^-that  the  person  iHu)  obtains  the 
l^al  estate  is  bound  to  suppcnt^the  equitable  estate  and  to  clothe  it 
with  the  legal  estate."    I  ap|a«hend  that  this  instrument  gave  to 
Count  lyOtsay  what  in  this  Court  is  equhralent  to  an  equitable 
right  tfr  eetate,  aAd  a  right  to  cidl  tcft  a  ooBve^anoe  of  the  l^al 
estate.    It  therefore  appears  to  me  that  this  case  oa;nnot  be  likened 
to  MMedhn  v.  Okarle9wcffh{a),  where  it  was  held  Uiat  assignments 
of  a  legacy  ^Mtfged  upon  lands^  lying  partiiy  in  the  North  lUiUng  of 
Torksliiire,  woe  not  af^ted  as  to  their  priority  by  registration. 
The  c^ae  ^f  "an  equitable  minrtgage  seems  to  me  to  stand  upon 
totally  different  i^indples,  imd  to  be  uadistingaishable  Arom  any 
otiier  contract  for  an  estate.    It  has  been  frequenlfy  decided-  that  a 
contract  for  the  purchase  of  an  estate  is  not  only  capable  of  registry, 
but  that  by  force  of  registiy  it  lai^es  priority  according  thereto.    If 
Count  lyOrsay  had  an  equitable  estate  in  ihe  lands,  within  the 
meamng  of  the  eatprsssions  which  I    have  quoted  ftom  Black- 
bume,  C.  J^  and  Sir  Edward  Sugden,  in  Drma  v.  L^rd  Narbwf^y 
he  had  an  estate  which  he  might  convey  to  whomsoever  he  pleaaed. 
I  cannot' diftiiiguish  betvreen  an  iastrnment  giving  that  estate  to 
Idm  and  «n  instrument  ezeevted  by  hkn,  parting  with  that  estate 
to  «n«ther  pisrson.    By  coaveyttnce  he  transfers  to  his  grantee 
the  same  equitable  interest  which  he  himself  had,  and  the  right 
which  he  bad  to  call  for  the  legal  estate.    The  grantee  of  Count 
lyOrsay  might  insist  upon  a  convejanee  of  the  legal  estate  in  exe- 
cution of  the  contract  eoBtinned  in  th&memorandum  of  agreement  of 
the  16th  of  FMnnary  1838.  In  Drew  v.  Lord  Norbmry  the  ^nnioiis 
of  the  Lord  Cluef  Justice,  Baron  Penn^nther,  and  Sir  Edward 

(a)  1  Keen,  63. 
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1850.        Sagden,  all  proceed  on  the  basis  of  tiie  validity  of  the  re^stration. 
■     The  yalidily  of  the  registry  of  equitable  acts  was  established^  or 


^^  rather  oonfirmed,  by  Lord  Bedesdale  in  Bushell  v.  BusheU  (a),  and 

BLxsiNTON.  It  is  now  too  late  to  question  that  doctrine.  Ck>nsidering  the  nature 
Judgment.  ^^  ^^  interest  of  Count  D'Orsay,  I  find  it  was  an  estate  as  much  as 
any  other  founded  upon  contract ;  and  looking  to  the  memorial  of 
the  deedy  I  find  it  conreyed  not  only  the  £42,000  to  the  grantee 
Martyn,  but  also  the  securities  for  it  held  by  Count  D^Orsay,  one 
of  which  is  the  agreement  to  execute  a  valid  l^al  mortgage.  K 
therefore  the  case  depended  soldy  upon  the  first  question^  I  could 
not  affirm  the  decision  of  the  Master. 

The  second  question  is  one  of  greater  importance ;  it  is,  suppodng 
this  deed  to  be  capable  of  registry,  has  it  been  properly  registered  ? 
The  objection  is  that  it  does  not  describe  the  lands  in  any  other 
way  than  as  lying  in  certain  specified  counties,  and  it  is  contended, 
and  the  Master  of  the  Bolls  held,  that  as  the  memorial  does  not 
contain  also  the  names  of  the  baronies  and  parishes,  it  is  a  bad 
memorial,  and  the  deed  is  not  registered.    In  order  to  consider  how 
far  that  position  is  correct,  it  is  necessary  to  go  back  to  the  original 
Registry  Act,  that  of  the  6  Anne,  c  2.    The  1st  section  estaldishes 
the  office ;  the  3rd  section  enacts,  that  a  memorial  of  all  deeds  and 
conveyances,  and  of  all  wills  and  devises  in  writing  *' whereby  any 
honours,  manors,  lands,  tenements  or  hereditaments  within  tins 
kingdom  may  be  anywise  affected,  may  at  the  election  of  the 
party  or  parties  concerned  be  registered  in  such  manner  as  subse- 
quently directed  by  the  Act.    The  4ih  section  provides  that  every 
deed  or  conveyance  whereof  a  memorial  shall  be  registered  according 
to  the  Act  shall  be  deemed  as  good  and  effectual  both  at  law  and  in 
equity  according  to  the  priority  of  time  of  registering  such  memorial 
concerning  the  honours,  manors,  &C.,  in  such  deed  or  conveyance 
mentioned  or  contained,  according  to  the  right,  title  and  interest  of 
the  grantor  against  all  and  every  other  deed,  conveyance  or  disposi- 
tion of  the  honours,  manors,  lands,  tenements  or  hereditaments 
comprised  in  any  such  memorial    The  5th  section  declares  unregis- 
tered deeds  fraudulent  and  void  as  against  registered  deeds,  and  as 
against  creditors  by  judgment,  recognizance,  &c    The  6th  section 
(a)  1  Sch.  &  Lef.  90. 
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has  reference  to  some  of  the  formalities  necessary  for  the  preparation        1850. 

of  the  memorial.    The  7th  section  inter  alia  enacts  that  erery     ' , ' 

memorial  of  any  deed,  conreyance  or  will  '^  shall  express  or  mention  ^^ 

the  honours,  manors,  lands,  tenements  or  hereditaments  contained  in  blssintoic. 
such  deed,  conveyance  or  will,  and  the  names  of  all  the  counties,  judgment. 
baronies,  cities,  towns  corporate,  parieheSy  townships,  hamlets, 
villages,  precincts,  within  this  kingdom,  where  any  such  honours, 
manors,  lands,  tenements  or  hereditaments  are  lying  and  being,  that 
are  given,  granted,  conveyed,  devised,  or  any  wnfLj  affected,  or 
charged  by  any  deed,  conveyance  or  will,  tit  such  manner  as  the 
same  are  expressed  or  mentioned  in  svck  deed,  conveyance  or  will, 
or  to  the  same  effect.**  The  15th  section  provides  for  cases  where 
more  witnesses  than  one  are  necessary  for  perfecting  a  conveyance. 
Upon  that  Act  I  conoeive  this  case  to  depend,  because  that  Act  0(m- 
tains  the  only  section  (the  4th)  which  at  the  time  of  registering  this 
memorial  was  in  force  for  regulating  priorities  tit^sr  «e,  except  the 
sixth  clause  contained  in  the  statute  3  &•  4,  c  116,  with  reference 
to  the  registry  in  Ireland  of  deeds  executed  in  Great  Britain,  and 
which  is  similar  to  the  4th  section  of  the  statute  6  Anne  c  2. 
Would  this  be  a  good  memorial  under  the  statute  oiAnne,  suppos- 
ing that  no  other  statute  had  been  passed  ?  I  do  not  think  that  it 
was  very  strongly  argued  that  it  would  not.  And  if  we  look  to  the 
decisions,  which  are  not  very  numerous,  and  which  concur  with  the 
practice  in  the  office,  they  suffice  to  show  that,  in  order  to  insure 
valid  registration,  it  is  not  necessary  that  the  deed  should  oont|in 
the  names  of  the  baronies  and  parishes,  but  that  it  is  enough  to 
insert  in  the  memorial  so  much  as  is  contained  in  the  deed  if  the 
lands  and  tenements  be  specified  in  it,  and  there  is  nothing  to  show 
that  the  memorial  should  go  beyond  the  four  comers  of  the  deed. 

Accordin^y  in  Dillon  v.  Costello  (a),  where  a  deed  was  executed 
by  which  the  grantor  conveyed  all  his  lands  *'in  the  county  of  A,'' 
and  the  memorial  was  in  the  same  words,  Lord  Manners  held  the 
memorial  to  be  sufficient,  although  the  townships,  &o^  were  not 
specified.    But  the  case  of  Oubbins  v.  Ovbbins  (b),  also  before  Lord 

(a)  Refsrred  to  m  IJo.  Ezdi.  Bep.  p.  410,  tmd  m  Molesworth  on  Begistra- 
tioD,  p.  la 

(&)  lI>nL&WaL160,fi. 
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1850.        Mannera,  goes  siill  farlker,  for  it  decides  that  a  registered  deed  will 
Chancery. 
"^ , '     bind  lands  of  which  the  grantor  was  not  seised  until  subaequentlj  to 

GABDINEB 

^^  the  execution  and  registry  of  the  deed.    There  aj^pears  undoubtedly 

BLS8INTOII.  to  be  great  difficnlly  in  holding  that  an  Act  of  FarUament  (mvidisg 
Judgment.  ^^^  ^^  being  affiscted  by  r^istry,  *'  according  to  the  right,  title 
and  interest  df  the  person:  or  persons  conyeying,'*  should  a{44y  to 
cases  where  the  purty  conveying  had  not  any  rights  tide  or  interest 
at  the  time.  Howeyer,  this  decision  of  L(Hrd  Manners  never  has 
been  questioneds  and  with  reference  to  Lord  DiUon  y.  Cottetto,  I 
may  say  that  I  see  nothing  in  the  statute  of  Atme  which  would  pre- 
yeni  the  vsgistry  of  a  deed  desodUng  the  lands  as  merely  the  lands 
of  A  (the  grantor)  in  the  county  of  B.  Those  deeisions  haying  so 
long  ago  received  the  authority  of  Lord  Manners,  and  continued 
ever  since  unquestioned,  vuaet  be  now  regarded  as  settled  law. 

The  statute  2  &  3  FT.  4,  c.  87»  is  ^that  relied  upon  as  invalidating 
this  memoriaL  It  is,  in  the  part  bearing  on  this  case,  a  curions 
piece  ot  legislation,  and  raises  more  doubts  than  it  can  settle*  It 
was  the.  Act  in  (orte  when  this  deed  was  registered,  which,  however, 
having  5]NMn«ezecated  in  Great  Britain,  was  perhaps,  more  strictly 
speaking)  jugi^tereimoder  the  statute  3  G.  4,  c.  116,  which  adq>ts 
the  statute  6  Anne,  c.  2,  and  in  the  6th  section  re-enaeta  the  4th 
section,  of  that  Act. as  to  the  priority  of  deeds.  BoHh  upon  the 
statute  6  Anmey  a  2,  and  the  statute  3  6.  4,  c  116,  the  case 
would  be  tfae  sane*  Therefore,  if  I  be  right  in  what  I  have  said 
upon. the  statute  of  Anne,  it  would  follow  that  the  memorial  is 
correet  so  £Eyr  aa  those  statutes  affect  it.  However,  the  statute  2  <&  3 
W.  4,  c  87y  is  said  to  render  it  defective.  Now  that  is,  I  may  say, 
a  statute  in  all  its  parts  directcoy  as  to  the  duties  of  the  officers  and 
regulating  ihe  esteUidiment  of  the  oAce,  the  fees  for  searches,  &c. 
The  14th  section  provides  for  the  pnsparation*  of  certain  alphabetical 
indexies  of;  the  names  of  perscms  and  lands  affected  by  the  memorials 
r^pstered*  Gceat  pains  seem  to  have  been  taken  to  attain  this 
object.  T^e  I7tb  section  provides  for  an  index  of  lands  in  a  series  of 
parchment  boohs;  one  book  of  such  series  to  be  i^iproprinted  to  every 
counly  and  one  to  every  coun^  of  a  city ;  each  book  appropriated  to 
a  county  to  be  divided  into  baronies ;  and  each  book  appropriated  to 
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cities  to  be  divided  into  parishes  or  streets.  The  21st  section  gives  1850* 
the  form  of  requisition  for  a  search,  and  only  requires  an  abstract  of  ^  nance/y.^ 
memorials  afiecting  '*  names,  lands,  tenements  or  hereditaments"  in 
the  particular  county.  However,  the  22nd  section  does  awaj  with  blesinton. 
any  inference  which  might  arise  from  that  limitation  by  enabling  judament. 
persons  to  vary  the  terms  of  the  requisition.  The  29th  and  30th 
sections  are  those  upon  which  this  question  hinges.  The  29th 
section  begins  by  reciting,  'f  And  whereas  great  difficulties  have 
occasionally  been  experienced  in  the  said  register-office  from  a 
want  of  a  su&ciently  full  description  being  inserted  in  the  memorial 
of  the  place  in  which  the  lands  are  situated,  and  it  is  fitting  that  in 
future  memorials  such  omissions  should  not  be  left  unsupplied.**  1£ 
the  enacting  part  of  the  section  were  in  conformity  with  that  recital, 
there  could  not  be  any  doubt  in  the  case.  But  it  goes  on  to  provide^ 
*•  That  from  the  said  Slst  day  of  December,  in  every  memorial  of 
any  deed  or  instrument  dated  after  the  31st  day  of  December  1832, 
brought  into  the  said  office  to  be  registered,  there  shall  be  speci- 
fied the  county  and  barony  or  the  town  or  county  of  a  city  and 
parish,  or  the  town  and  parish  in  which  the  lands  and  every  of 
them  to  be  affected  by  registering  such  memorial  are  by  such  deed 
or  instrument  stated  to  be  situated."  Strike  out  the  words  "  by 
such  deed  or  instrument  stated  to  be,'-  then  the  recital  and  enacting 
part  will  be  harmonious.  But  retaining  those  words,  the  enactment 
falls  totally  short  of  the  recital  and  the  exigency  of  it. 

Even  if  the  Act  had  stopped  there,  I  think  the  case  would  have 
been  plain  enough.  Now  upon  that  section  what  would  have  been 
the  duty,  power  and  discretion  of  the  officer  ?  He  is  to  see  that  the 
memorial  shall  distinctly  state  the  county,  barony,  &c.,  in  which  the 
lands  are  by  the  deed  stated  to  be  situated— in  fact,  all  the  prelimi- 
naries that  the  section  requires,  or  such  of  them  as  the  deed  contains, 
and  if  the  memorial  fulfil  those  requisites,  to  register  it.  I  shguld 
like  to  know  what  power  he  could  have  to  refuse  to  register  any 
memorial  which  strictly  followed  the  deed  in  its  enumeration  and 
description  of  the  parcels  conveyed.  There  is  not  any  negative 
provision  in  the  section  prohibiting  registry,  if  the  memorial  merely 

echoing  the  deed  does  not  contain  all  the  details  of  description 
VOL.   1  12 
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1850.        named  in  the  section;  but  on  the  contrary  there  is  an  express 
'  injunction  that  the  officer  shall  register  the  memorial  if  it  contain 

OABDUfXB  . 

^^  the  particulars  specified  in  the  section,  or  such  of  them  as  are  stated 

BLSsiNTON.  in  the  deed — ^that  is,  the  memorial  may  omit  a  great  many  of  the 
Judgment,     particulars  in  the  section,  provided  that  it  contain  those  comprised 
in  the  deed ;  and  to  see  that  it  does  so,  is  the  whole  duly  and  obliga- 
tion of  the  officer  under  that  section. 

The  30th  section  shows  I  think  that  the  29th  section  must  hare 
been  in  some  way  tampered  with  in  its  passage  through  Parliament, 
for^it  provides  that  where  a  memorial  shall  be  required  to  be  regis- 
tered of  any  instrument  other  than  a  will,  which  instrument  shall 
bear  date  on  or  before  the  Slst  of  December  1832,  or  a  memorial  of 
a  will  of  any  date,  in  which  instrument  or  will  the  barony  or  parish 
in  which  the  land  is  situated  is  not  mentioned,  the  defect  may  be 
supplied  by  stating  the  barony  or  parish  in  the  affidavit  of  the  exe- 
cution of  the  memorial,  and  such  memorial  shall  in  like  manner  be 
registered  in  respect  of  the  omitted  barony  or  parish  as  if  such 
barony  or  parish  had  been  stated  in  the  instrument  or  wiU  and 
memorial.  Now,  that  affords  ground  for  arguing  that  a  very  great 
absurdity  does  follow  if  the  29th  and  30th  sections,  by  their  com- 
bined effect,  do  not  preclude  the  registry  of  a  memorial  of  a  deed 
executed  since  the  3l8t  of  December  1832,  and  not  containing  the 
barony  and  parish.  I  think  they  do  produce  that  great  absurdly ; 
but  the  question  is,  have  I  authority  to  strike  out  of  the  29th  section 
of  this  Act  clear  and  express  words  which  follow  the  clear  and 
express  words  of  the  7th  section  of  the  statute  of  Anne^  importing 
that  the  deed  is  to  be  the  test  by  which  the  propriety  of  the  memo- 
rial is  to  be  judged,  and  that  so  &r  as  the  memorial  complies  with 
that  it  is  enough,  although  it  may  not  contain  all  the  particulars 
mentioned  in  the  Act?  There  is  no  clause  regulating  priorities  in 
the  statute  2  &  3  FT.  4,  c  87.  Unless  therefore  the  29th  and  30& 
sections*  amount  to  a  dedaration,  that  unless  the  barony  and  parish 
be  stated,  the  memorial  shall  not  be  registered  at  all,  the  statute 
cannot  govern  the  present  case.  It  is  here  important  to  refer  to  the 
statute  9  Cr.  4,  c  57.  The  10th  section  enacted  that  it  should  not  be 
lawAil  for  the  Registrar^or  his  deputies  to  grant  any  certificate  of  the 
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registry  of  any  memorial  registered  at  any  time  after  the  expiration         1850. 

of  one  month  after  the  passing  of  the  Act,  unless  such  memorial     sj!^'^^^* 

should  specify  the  barony  or  parish,  or  both,  wherein  any  lands  or 

tenements  intended  to  be  affected  by  such  registry  are  situate.   BLBSUiToir 

That  Act  has  a  twofold  bearing  upon  this  question.    First,  it  shows      judgmtnt. 

that  prior  to  its  enactment  those  particulars  were  not  necessary,  and 

that  tiie  constmotion  put  upon  the  statute  of  Anney  by  the  cases  to 

which  I  haye  refisrred,  was  correct.  Secondly,  it  (the  statute  9  6,  4, 

c  57,  8.  10)  has  been  repealed  by  the  statute  2  &  3  FT.  4,  c  87,  the 

L^pslature  then  haying  under  consideration  the  statute  9  G.  4, 

and  seeing  the  adyantage  of  some  proyision  with  regard  to  the 

baronies,  parishes,  &c^  yet  omits  the  imperatiye  language  contained 

in  the  statute  of  9  6*  4.    The  inference  to  be  raised  hence  becomes 

yery  strong  when  we  look  to  the  preamble  of  the  statute  2  <&  3 

W,  4,  which  redtes  that  some  of  the  proyisions  of  the  Act  of  the 

9  G.  4  haye  been  found  inconyenient,  and  others  to  occasion  an 

unreasonable  expense  to  parties  resorting  for  information  to  the  said 

register-office,  and  the  remaining  proyisions  to  require  alterations 

and  amendments  to  be  made  therein.    Thus  we  haye  here  a  recital 

which  may  a|^ly  to  the  10th  section  of  the  statute  of  9  G>  4,  c.  57. 

How  can  I  say  that  it  was  not  one  of  the  then  existing  enactments 

found  inconyenient  and  calculated  to  throw  difficulties  in  the  way  of 

parties  by  its  requiring  the  specification  of  baronies  and  parishes  ? 

I  haye  ^yen  great  attention  to  the  statute  of  Anncj  and  haye 
come  to  the  conclusion  that  this  would  haye  been  an  effectiye  regis- 
tration under  it  The  statute  3  G.  4,  c.  116,  with  reference  to 
deeds  executed  in  Great  Britain,  is,  I  apprehend,  still  in  force, 
although  there  might  be  a  question  whether  the  deed  should  not, 
under  the  statute  2  &  3  7F.  4,  c  87,  be  produced  for  comparison  to 
the  Registrar ;  haying  howeyer  been  receiyed,  that  question  does  not 
arise  here.  Unless  the  statute  of  W.  4  prohi^t  its  registration,  I 
think  this  memcmal  is  good,  and  I  cannot  find  any  such  prohibition, 
and  that  statute,  as  I  haye  said,  contains  no  priority  clause.  It  is 
my  opinion  that  the  memorial  of  Mr.  Moun^oy  Mark's  deed  is  yalid, 
and  that  accordingly  the  finding  of  the  Master  must  be  oyermled. 

1  Heg.  Lib.  Gen^^foL  147. 
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Chancery, 


MURPHY  V.  TAYLOR. 

iVbp.4,7,20. 

A,  for  an  ex-  By  indenture  made  on  the  29th  of  July  1845,  between  the  plaintiff 

pressed  con- 

sideration   of   Peter  William  Murphy  of  the  one  part,  and  the  defendant  Despard 

£144,  by  deed 

of  assignment,  Taylor  of  the  other  part,  reciting  that  the  former  had  effected  a 

absolute  in  its 

fonn,  assigned  policy  of  assurance  with  the*  London,  Edinburgh  and  Dublin  Assur- 

licy  of  assnri  ^^^^  Company,  and  had  agreed  to  assign  it  to  the  latter  ''  in  consi- 
m  dled^d  ^^ra*io»  ^^  *^«  ^^"^  o^  ^144»  ^^  ^  P*id  to"  *^«  plaintiff  by  the 
any  ^**"^      defendant,  it  was  witnessed  that,  in  pursuance  of  the  agreement 

authorising  B  and  in  consideration  of  the  said  sum  of  £144  to  the  plaintiff  in 

to  sue  upon 

the  policy,  hand  paid  by  the  defendant,  the  receipt  of   which  was  thereby 

which  was  of  .  "^ 

doubtful  Tali-  acknowledged,  the  plaintiff  thereby  gave,  granted,  bargained,  sold, 

dity,  in  the 

name  of  A.  assigned  and  made  over  to  the  defendant,  his  executors,  adminis- 

Contempo- 

raneous^with  trators  and  assigns,  the  policy  and  all  monies  and  all  manner  of 

A  executed  to  henefit  arising  therefrom,  interest,  advantage,  profit  and  emolument, 

ditioned  Vor"*'  which  had  arisen  or  accrued,  or  should  thereafter  arise  or  accrue 

s^^of  *£1^^  therefrom :  to  have  and  to  hold  the  policy  and  all  monies,  benefit, 

TTi^  ^tn^*  profit  and  advantage  which  had  arisen  or  might  thereafter  arise 

consideration     therefrom,   to    the    defendant,   his    executors,    administrators   and 
of  the  assign- 
ment and  bond  assigns  for  ever,  as  his  or  their  proper  monies  or  chattels,  to  have 
was  the  same 

sum  of  £144,  and  receive  from  the  Insurance  Company  as  well  the  full  amount 
and   consisted 
partly  of  a      assured  by  the  policy,  as  also  all  sums  of  money  as  should  be  paid 

by  A  to  B     at  the  death  of  Matthew  Rogers  (the  person  thereby  assured)  upon 

»»mn^  oi  ^^*  ^^  *'^®  policy.    This  indenture  also  contained  covenants  by  the 

countl^orA  plai^tiff  t^»*  ^®  ^^  g^^  ^^f^^  t^  assign,  and  that  the  policy  was 

by  B,  nearly 

amounting  to  a  sum  of  £119,  and  the  residue  consisted  of  £25  cash,  of  which  £20 

were  paid  by  B  to  A,  and  the  remaining  £5  were  retained  by  B  and  handed  by  him 

in  payment  of  the  costs  of  the  assignment  and  bond  to  the  person  who  prepared  the 

same.    From  the  time  of  the  assi^^nment  B  paid  the  premiums  on  the  policy  into  a 

Savings  Bank,  with  notice  thereofto  the  Company,  who  had  refused  to  receive  them 

when  tendered  by  B.    On  the  death  of  the  insui>sd  B,  with  the  consent  of  A,  sued 

the  Company  in  nis  (A's)  name,  and  eTcntually  compromised  the  action  on  payment 

of  £600  to  himself  (B\    Heldy  on  a  bill  filed  by  A  against  B,  that  the  assignment 

of  the  policy  operated  by  way  of  mortgage,  and  not  al^olutelj,  and  that  therefore  A 

was  entitled  to  an  account  in  respect  of  ue  proceeds,  but  that  B  should  have  his  oosts 

as  in  an  ordinary  redemption  suit,  and  also  the  costs  of  the  proceedings  against  the 

Company. 
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valid  and  effectual,  and  finally  a  covenant  by  him  for  further 
assurance.  Indorsed  upon  the  deed  there  was  a  receipt  for  the 
sum  of  £144,  signed  by  the  plaintiff.  The  deed  did  not  contain 
any  power  of  attorney  for  the  defendant  to  sue  upon  the  policy  in 
the  name  of  the  plaintiff. 

On  the  same  day  the  plaintiff  executed  a  common  money  bond  to 
the  defendant,  conditioned  for  the  payment  to  him  of  £144,  with 
interest  at  the  rate  of  £6  per  cent,  per  annum,  together  with  a 
warrant  of  attorney  to  enter  judgment  in  the  penal  sum  of  £288. 
Judgment  was  entered  upon  that  warrant  in  the  Court  of  Queen's 
Bench  as  of  Trinity  Term  1845. 

Both  those  instruments  were  prepared  by  Greorge  Riddick,  a 
solicitor's  apprentice;  the  bill  alleged  that  he  then  was  a  partner 
of  the  defendant  as  a  bill-broker ;  this  was  not  proved,  but  evidence 
was  given  showing  that  he  transacted  business  in  the  same  office  as 
the  defendant. 

The  bill  also  alleged  that  George  Riddick  acted  in  the  matter 
as  solicitor  for  the  defendant.  This  the  defendant  denied  by  his 
answer. 

The  following  letter  was  prepared  partly  in  the  handwriting  of  the 
plaintiff  and  partly  in  that  of  John  Riddick  (the  brother  of  George 
Riddick),  who  on  some  other  occasions,  both  in  and  subsequently  to 
the  year  1845,  had  acted  as  attorney  and  solicitor  of  the  defendant, 
but  deposed  that  upon  this  occasion  he  acted  as  attorney  for  the 
plaintiff: — 

'•  29th  Jnly  1845,  99  Abbey-street. 

"Sir — You  having  passed  me  your  bond  for  £144,  collateral 
with  an  assignment  of  an  insurance  policy  on  the  life  of  one 
Matthew  Rogers  for  £999|  with  the  London,  Edinburgh  and  Dublin 
Life  Lisurance  Company,  to  secure  four  bills  of  exchange  in  my 
hands,  amounting  to  £118.  15s.  1  Id.  and  £25  cash,  this  day  handed 
to  you,  I  hereby  undertake,  on  being  paid  the  said  sum,  either  by 
the  payment  of  said  bills  or  otherwise,  to  re-convey  to  you  or  any 
other  person  you  may  nominate  for  that  purpose  said  policy  of 
insurance,  and  also  satisfy  said  judgment.  ^'D.  T. 

"  To  P.  W.  M." 


1850. 
Chanceiy» 


SUttemtnt, 
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This  letter  was  never  signed  by  the  defemdant,  nor  was  it 
returned  by  him  to  the  plaintiff. 

The  actual  consideration  for  the  assignment  of  the  policy  and  of 
the  bond  was  one  and  the  same ;  it  partly  consisted  of  a  prior  debt 
of  £118. 16s.  lid.,  due  by  the  plaintiff  to  the  defendant,  in  respect 
of  four  bills  of  exchange  discounted  by  him  for  the  plaintiff,  of 
which  two  were  orerdue  and  tmpaid  upon  the  day  of  the  execution 
of  the  assignment  and  of  the  bond,  and  two  had  not  then  reached 
maturily.  The  residue  of  the  consideration  consisted  of  £26  cash, 
of  which  £20  were  then  paid  to  the  plaintiff  by  the  defendant,  and 
£6  were  retained  by  the  defendant  and  handed  by  him  to  G^rge 
Riddick  for  the  costs  of  the  assignment  and  bond. 

The  plaintiff  was  at  the  time  of  the  transaction  in  embarrassed 
circumstances. 

From  the  time  of  the  assignment  the  premiums  which  accmed 
due  upon  the  policy  were  regularly  tendered  to  the  Insurance 
Company  by  the  defendant.  The  Company  denied  the  ralidily  of 
the  policy,  and  refused  to  receive  the  premiums,  which  the  defend- 
ant accordingly  lodged  at  a  Savings  Bank,  and  gave  notice  thereof 
to  the  Company. 

Matthew  Rogers,  the  person  whose  life  was  insured,  died  on  the 
lOtii  of  July  1847. 

The  Company  refused  to  pay  the  amount  of  the  policy  to  the 
defendant.  Its  validity  was  very  doubtful  The  defendant  obtained 
on  the  18th  of  November  1847  the  written  authority  of  the  plaintiff 
to  sue  l^e  Company  in  has  name,  which  was  accordingly  done.  In 
the  fc^owing  year  the  defendant  compromised  the  suit  with  the 
Company,  as  the  bill  alleged,  on  that  occasion  without  the  jJaintiff 's 
knowledge.  The  Company  paid  to  the  defendant  £600  in  full 
discharge  t»f  all  demands  <m  foot  of  the  policy,  each  party  agreeing 
to  pay  their  own  costs,  and  the  defendant  retaining  the  premiums 
which  had  been  lodged  in  the  Savings  Bank. 

The  plaintiff  having  applied  to  the  defendant  to  account  with 
him  on  foot  of  the  proceeds  of  the  policy,  the  defendant  refused  to 
to  enter  into  any  such  account,  alleging  that  Hie  p(Aicj  waa  assigned 
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to  him  abeoluteljy  but  he  professed  his  willingness  to  giye  up  the 
bills  and  to  satisfy  the  judgment 

On  the  1st  of  August  1849  the  present  bill  was  filed,  praying 
that  the  indenture  of  assignment  should  be  declared  a  security  only 
for  the  sum  reaUy  due  by  the  plaintiff  to  the  defendant,  and  for  the 
costs  properly  incurred  by  the  latter  in  hia  proceedings  against  the 
Insurance  Company ;  and  also  praying  for  the  necessary  accounts, 
and  that  the  bills  of  exchange  and  bond  should  be  delivered  up  to 
be  cancelled,  and  that  the  assignment  should  also  be  deliTered  up  to 
the  plaintiff,  and  that  the  defendant  should  be  decreed  to  enter 
satisfaction  on  the  judgment. 

The  defendant  by  his  answer  insisted  that  the  assignment  was 
absolute,  and  that  if  the  policy  had  proved  insufficient  or  inralid, 
he  was  to  have  been  at  liberty  to  resort  to  the  bond  and  judg- 
ment. 

Parol  evidence  was  gone  into  on  both  sides  in  support  of  the 
view  taken  of  the  case  by  the  respective  parties,  and  was  of  a  very 
contradictory  character.  The  general  result  of  it  appears  in  the 
judgment  of  the  Lokd  Chancsllob  sufficiently  fior  the  purposes  of 
this  report. 

Part  of  the  evidence  given  on  behalf  of  the  plaintiff  consisted 
of  a  conversation  between  the  defendant  and  the  plaintiff's  solicitor 
in  the  office  of  the  latter,  taken  down  at  the  time  in  writing  by  his 
derk,  named  Pearce,  without  the  knowledge  of  the  defendant. 


1860. 

MUEPHX 
TATIiOB. 


Mr.  CkrisHan,  Mr.  F.  Fitzgeraldj  and  Mr.  R.  Arm$inmg^  for 
the  plaintiff. 

The  sole  question  here  is,  whether  or  not,  after  the  execution  of 
the  bond  and  deed  of  assignment,  the  £144  continued  to  subsist  as 
a  debt  ?  K  it  did  so  subsist,  the  plaintiff  is  entitled  to  an  account  of 
the  proceeds  of  the  policy  received  by  the  defendant,  and  the 
absolute  form  of  the  assignment  is  not  conclusive:  Walker  v. 
Walker  (a) ;  Baker  v.  Wind{h) ;  Spurgeon  v.  CoUier(c) ;  England 


Argument, 


(a)2Atk.99. 


(b)  1  Vm.  sen.  160. 


(c)  1  Eden,  55. 
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Argument. 


V.  Codrington  (a)  ;  Vernon  v.  Bethell  {h).  Evidence  extrinsic  {ex. 
gr.  a  letter)  of  a  deed  absolute  in  its  terms  will  be  admitted  to 
explain  the  nature  of  the  transaction  and  to  show  matter  amounting 
to  a  contract  for  defeasance:  Maxwell  v.  MountactOe (c).  The 
criterion  by  which  the  Court  will  arrive  at  the  conclusion  that  this 
is  a  mortgage  and  continuing  debt  and  not  a  sale  are,  first — 
that  the  defendant  retained  the  bills ;  secondly,  that  there  was  a 
bond  given  of  date  contemporaneous  with  the  assignment  and  for 
the  same  consideration,  that  bond  being  conditioned  for  payment 
of  principal  and  interest,  and  a  judgment  was  recovered  by  warrant 
on  the  bond  ;  thirdly,  the  costs  of  the  transaction  were  paid  by  the 
plaintiff,  a  circumstance  consistent  with  the  character  of  borrower, 
but  irreconcilable  with  that  of  vendor.  Suppose  that  instead  of  a 
bond  having  been  given,  the  deed  of  assignment  had  contained  a 
covenant  for  payment  of  the  money  by  the  plaintiff,  in  that  case  the 
deed  could  only  have  operated  as  a  security.  What  difference  can 
it  make,  that  the  contract  for  payment  of  the  debt  exists  in  a 
separate  instrument,  as  here  in  the  bond?  It  is  apparent  upon 
the  whole  case  that  the  defendant  intended  to  stand  upon  whatever 
turned  out  to  be  the  most  advantageous  point  in  which  to  view  the 
transaction,  either  as  a  debt  or  as  a  sale.  That  alone  is  sufficient  to 
entitle  the  plaintiff  to  an  account :  Jennings  v.  Ward{d).  The 
test  laid  down  by  Lord  Manners  in  Ooodman  v.  Orierson  («),  viz., 
the  reciprocity  of  remedies  on  both  sides,  and  adopted  by  Lord 
Cottenham  in  Williamg  v.  Owen(f)^  if  applied  here,  shows  at  once 
that  this  is  a  mortgage  transaction.  The  fact  of  Mr.  John  Riddick 
deposing  that  he  was  the  attorney  for  the  plaintiff  may  be  accounted 
for  upon  the  ground  that,  as  is  usually  the  case  in  dealings  between 
a  money  lender  and  his  debtor,  there  was  but  one  attorney. 


Mr.  BrewsteTf  Mr.  Close  and  Mr.  Charles  Kelly,  for  the  defend- 
ant. 

What  the  plaintiff  here  asks  the  Court  to  do  is,  virtually  to 


(a)  1  Eden,  169. 

(c)  Prec  Chan.  526. 

(«)2Bidl&B.274,279. 


(6)  2  Eden,  110. 

id)  2Ver.520. 

(/)  5  My.  &  Cr.  305, 307. 
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reform  the  deed  of  assignment ;  that  cannot  be  done  except  fraud, 
accident  or  mistake  be  shown:  Imham  v.  Child  (a)  ;  Portmore  v. 
Morris  {b).    Here  fraud  has  not  been  charged.    The  plamtiff  is 
in  the  position  of  a  party  seeking  specific    performance  of  an 
agreement  with  an    alleged    parol   variation;  this  he  cannot  do 
although  a  defendant  maj  resist  specific  performance  upon  such 
grounds :  Lawson  y.  Laude  (c)  ;  Rich  v.  Jachson  (d) ;  Clowes  y. 
Higginson  (e) ;    Higginson    v.    Clowes  (f) ;   Lord    Townsend   v. 
Stangroom  (g)  ;    Jognes  v.  Statham  (A)  ;    Woollam  v.  Hearn  (t). 
The  onus  Mis  upon  the  plaintiff  to  show  that  this  was  a  mortgage 
and  not  a  sale ;  his  evidence  fails  to  do  so;  Mr.  John  Riddick  was 
not  the  defendant's  attorney  on  the  occasion,  thjerefore  the  letter 
alleged  to  contain  the  contract  for  a  defeasance  cannot  bind  the 
defendant  who  never  signed  it.     There  is  not  any  sufficient  evidence 
of  a  contract  for  a  defeasance.     The  defendant  could  not  have  sued 
upon  the  bond  if  he  recovered  any  sum,  no  matter  how  small,  on  foot 
of  the  poHcy.    He  would  have  been  restrained  by  a  Court  of  Equity 
from  suing  on  the  bond  in  the  lifetime  of  Matthew  Rogers.     There 
was  not  any  inadequacy  of  value  in  this  transaction  ;  the  policy  at 
the  time  of  the  assignment  was  certainly  not  worth  more  than 
£144.  The  defendant  paid  the  premiums,  and  was,  afler  Rogers  died, 
authorised  by  a  letter  from  the  plaintiff  to  sue  upon  the  policy,  with- 
out a  suggestion  in  that  letter  that  the  plaintiff  was  entitled  to  any 
part  of  the  proceeds ;  nor  has  there  been  any  payment  of  interest  by 
the  plaintiff  on  account  of  the  sum  of  £144,  which,  the  policy  having 
proved  to  be  better  than  he  had  supposed,  he  now  finds  it  convenient 
to  denominate  a  debt. — [The  liOED  Chancellor.    It  is  plain  upen 
the  defendant's  answer  that,  if  the  policy  had  not  produced  £144,  he 
intended  to  be  at  liberty  to  resort  to  the  bond.] — The  bond  must  be 
regarded  as  given  as  a  compensation  in  the  event  of  the  article 
sold,  the  policy,  turning  out  to  be  invalid  or  below  a  certain  value. 


1850. 
Chancery, 


(a)  1  Bro.  C.  C.  92. 
(c)  1  Dick.  346. 
(e)  IV.  &B.5a4. 
ig)  6  Ve«.  328. 


VOL.    1. 


(0  7Ve«.  211. 


(6)2Bro.C.  C.  119. 
(d)  4  Bio.  C.  C.  514. 
(/)  15  Ves.  516. 
(A)  3  Atk,  388. 

13 
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A  sale  with  an  indemnity  is  of  common  occurrence.  Reference 
was  also  made  to  Barrell  y.  Sabine  (a) ;  WtUker  y.  Walker  (5) ; 
Buxton  V.  Lister  (c)  ;  Webber  v.  Farmer  (rf)»  aod  Powell  on  Mort- 
gages, p.  125,  n. 


Nov.  20. 
Judgment. 


The  LoBD  Chancbllob. 

The  parol  evidenoe  here  is  very  curiotts,  so  much  so  that  did  the 
case  turn  upon  that  evidence  it  might  be  necessary  to  send  nn  issue 
to  a  jury.  I  shall  however  consid^  whether  it  may  be  disposed  of 
upon  the  undisputed  facts  which  exist  in  it 


The  Lord  Chancellor. 

In  this  case  the  bill  prays  that  the  defendant  should  account  for 
the  proceeds  of  a  policy  of  assurance  which  was  assigned  to  him  by 
the  plaintiff.  The  bill  proceeds  on  the  ground  that  ihe  policy  was 
assigned  as  a  security  for  a  debt,  and  that  the  defendant  is  liable  to 
account  for  what  he  has  received  in  respect  of  it  The  defendant 
resists  that  account,  on  the  ground  that  the  policy  was  not  trans- 
ferred to  him  as  a  security  for  a  debt,  but  was  absolutely  assigned, 
and  that  he  is  entitled  to  retain  all  its  proceeds.  The  transaotiony 
so  far  as  regards  the  documents,  appears  to  be  this :' — Murphy  the 
plaintiff  having  effected  a  policy  upon  the  life  of  one  Rogers, 
assigned  that  policy  to  the  defendant  Taylor  for  a  consideration  (as 
alleged  in  the  deed)  of  £144.  That  assignment  did  not  contain  any 
power  of  attorney  authorising  Taylor  to  use  the  name  of  Murphy  in 
suing  upon  the  policy.  Contemporaneously  with  it  Murphy  exie* 
cuted  a  bond  for  the  identical  sum  of  £144,  with  warrant  of 
attorney  to  enter  a  judgment  upon  it,  Y/hich  was  cbne.  In  point 
of  fact  the  sum  of  £144  was  not  paid  by  Taylor  at  the  time*  He 
had  discounted  for  Murphy  four  bills  of  exchange,  of  which  two 
had  not  at  the  time  of  the  assignment  reached  maturity.  It  appears 
that  the  bills  were  not  considered  worth  much,,  if  any  thing.  It 
is  admitted  that  the  actual  consideration  for  the  assignment  was 
the  amount  of  those  bills,  £119,  for  which  Murphy  was  liable, 

(a)  1  Vera.  268.  (6)  2  Atk.  99. 

(c)  3  Atk.  383.  id)  4  Bro.  P.  C.  170. 
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and  the  sum  of  £26  then  paid  bjr  Taylor  to  Murphy.  The  bills 
were  retained  by  Taylor  i^>  to  the  institution  of  the  suit.  After  the 
assignment  he  offered  to  pay  the  premiums  upon  the  policy.  The 
Company  dealined  to  receive  them,  alleging  that  the  policy  was  frau- 
dulent; however  he  deposited  the  sum  in  a  Savings  Bank,  and  Rogers 
died  shortly  afterwards.  Upon  that  event  Taylor  sued  the  Company ; 
they  resisted  the  action.  Ultimately  the  Company  compromised  the 
matter,  and  £600  were  received  by  Taylor  in  full  of  all  demands  in 
regard  to  the  policy.  The  assignment,  as  I  have  stated,  purported 
to  be  absolute ;  so  did  also  the  bond  and  judgment  Taylor  in  his 
answers  admits  the  giving  of  the  bond  and  judgment ;  he  speaks  of 
them  as  a  security,  but  says  that  he  refused  to  take  the  policy  as  one 
for  which  he  should  be  bound  to  account ;  and  that  in  case  the  policy 
proved  unprofitable,  he  was  to  be  at  liberty  to  resort  to  his  remedy 
on  the  bond  and  judgment ;  and  that  if  the  policy  proved  profitable, 
he  was  to  have  the  whole  amount — ^in  other  words,  that  he  was  to 
have  the  whole  profit,  and  Murphy  to  run  the  whole  risk. — [His 
Lordship  here  referred  to  Taylor's  answer  at  length,  and  also  to  the 
evidence  of  John  Riddick,  which  he  said  was  substantially  to  the 
same  effect  as  the  case  put  forward  in  the  answer.] 

It  was  contended  on  the  part  of  the  defendant  under  these  circum- 
stances that  the  Court  must  determine  the  case  on  the  assignment 
itself  there  being  no  evidence  of  any  agreement  for  a  defeasance. 
I  apprehend  that  is  not  the  doctrine  applicable  to  cases  like  this ; 
but  that  the  question  is  whether,  on  consideration  of  all  the  circum- 
stances, it  appears  that  the  intention  of  the  parties  was  that  the 
instrument  should  operate  absolutely  or  not?  In  Langton  v. 
Harton  (a)  Lord  Langdale  held  that  a  bill  of  sale  of  a  ship,  though 
absolute  in  its  terms,  might,  even  notwithstanding  the  Ship  Registry 
Acts,  be  in  equity  treated  as  a  mortgage,  if  such  appear  to  have 
been  the  real  intention  of  the  parties.  In  determining  whether  a 
conveyance,  which  on  the  face  of  it  appears  to  be  an  absolute 
conveyance,  shall  be  considered  as  an  unconditional  sale  or  as  a 
security  for  money,  I  find  in  the  note  to  Mr.  PowelFs  work  on 
Mortgages,  p.  125,  sixth  ed.,  the  cases  collected  as  to  the  circum- 
stances to  which  Courts  of  Equity  will  look.     Amongst  these  is  that 

Ca)  5  Bear.  9. 


I860. 
Chancery. 

«.— X, ' 

IfUBFHT 

«. 
TAYLOB. 

JudgtHent. 
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1850.        of  a  collateral  security,  as  a  bond,  judgment  or  warrant  of  attorney 
Chancery,         ,  ^  ^ 

given  at  the  same  time  for  further  securing  the  supposed  purchase 

money,  and  that  of  the  expense  of  preparation  of  the  deed  being 
borne  by  the  grantor.  Lord  Manners,  in  Goodman  v.  Grierson  (a), 
Judgment.      "^  discussing  whether  the  deed  there  was  to  be  considered  as  an 
absolute  conveyance,  says : — "  The  fan-  criterion  by  which  the  Court 
is  to  decide  whether  this  deed  be  a  mortgage  or  not,  I  apprehend  to 
be  this — Are  the  remedies  mutual  and  reciprocal  ?     Has  the  defend- 
ant all  the  remedies  a  mortgagee  is  entitled  to  ?*'  These  observations 
are  similar  to  those  made  use  of  in  the  argument  of  Copplestone  v. 
Foxwellip)  by  the  defendant's  Counsel.     Trjring  the  case  by  this 
test,  it  is  obvious  that  if  it  was  proved  to  have  been  the  intention  of 
the  parties  that  this  transaction  should  be  a  mortgage,  it  contains, 
with  the  single  omission  of  a  clause  for  redemption,  the  necessary 
ingredients  so  to  constitute  it;  for  there  would  be  in  the  circum- 
stances on  both  sides  a  perfect  reciprocity  of  remedies.      If  the 
policy  proved  to  be  fruitful,  Murphy  would  have  the  right  to  redeem 
on  payment  of  his  debt  to  Taylor  ;  and  had  it  on  the  contrary 
proved  to  be  an  insufficient  security,  Taylor  would  have  been  at 
liberty  to  resort  to  the  bond  and  judgment.     The  fact  of  his  having 
taken  those  securities  is  undoubted,  and  we  have  also  the  fact  that 
the  costs  of  the  transaction  were  paid  by  the  person  who  got  the 
money,  as  in  the  opdinary  case  of  a  borrower.     It  is,  however, 
relied  on  in  the  answer  and  contended  that  this  transaction  is  in 
one  sense  a  purchase,  in  another  a  security.      It  is  very  difficult  to 
understand  that.     The  defendant  says  it  was  the  express  provision 
of  the  parties  that,  if  the  policy  were  not  available,  the  bond  and 
judgment  should  stand — ^that  is,  the  relation  of  debtor  and  creditor 
was  to  continue,  and,  as  was  forcibly  observed  by  Mr.  Armstrong^ 
the  right  of  action  was  merely  suspended. 

In  Vemer  v.  Winstanley  (c)  Lord  Redesdale  observed,  that  what 
vitiated  the  transaction,  in  his  opinion,  was  the  defendant's  not 
taking  upon  hitaself  the  whole  risk  of  the  annuity,  but  securing 
himself  by  the  bond.  Here  the  defendant  does  not  take  upon  him- 
self the  whole  risk,  because  he  stipulates  for  the  bond  and  judgment 


(a)  2  B.  &  Bea.  279. 


(6)  Freem.  150. 


(c)  2  Sch.  &  L.  393. 
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in  the  event  of  the  policy  proving  insufficient    What  drops  out  in         1850. 

Chancery. 
the  evidence,  as  to  the  bond  being  a  security  for  the  debt,  shows 

that  in  no  case  was  Taylor  to  run  any  risk,  and  that  the  parties  all 
along  contemplated  the  subsistence  of  the  debt. 

The  circumstance  which  is  peculiar  to  this  case  is  the  nature  of  Judgment. 
the  thing  transferred,  a  policy  of  insurance,  there  being  no  provision 
made  by  the  debtor  for  the  payment  of  the  premiums.  But  is  that 
to  control  the  decision  of  the  case?  Is  the  Court  to  say  that  a 
P^urty  getting  all  the  advantages  of  a  mortgage  b  also  to  have,  in 
respect  to  part  of  the  case,  the  benefit  of  an  absolute  purchase  ? 
Any  risk^in  truth,  with  regard  to  the  policy  was  not  very  great. 
If  the  Company  had  taken  the  premiums,  they  recognised  the 
validity  of  the  policy ;  if  they  had  not,  the  premiums  remained  in 
Taylor's  pocket.  I  confess  I  cannot  treat  this  transaction  as  at  one 
time  an  absolute  transfer,  at  another  time  a  mortgage ;  and  recol- 
lecting the  control  which  the  Court  exercises  in  case  of  this  nature, 
in  order  to  prevent  a  creditor  from  oppressing  a  distressed  debtor, 
and  looking  to  the  facts  here  presented — an  assignment,  a  bond  and 
judgment  without  any  condition  beyond  the  ordinary  one,  and  the 
payment  of  the  costs  by  the  party  raising  the  money — I  think  it 
does  lie  upon  the  person  taking  such  securities  to  show  that  he  was 
to  run  some  risk,  which  the  defendant  has  not  done.  Turn  the  case 
in  any  way,  it  comes  round  to  be  one  possessing  all  the  essential 
conditions  of  a  mortgage.  I  see  nothing,  however,  to  induce  me  to 
say  that  there  has  been  mala  fides  on  the  part  of  Taylor,  or  to 
disentitle  him  to  the  rights  of  an  ordinary  mortgagee  in  reference 
to  the  costs  of  the  suit  I  shall  not  refer  to  the  conversations  which 
took  place  between  the  parties.  I  rest  my  decision  upon  the  main 
circumstances  of  the  original  transaction.  I  say  nothing  as  to  the 
evidence  of  Mr.  Fearce,  the  clerk,  further  than  to  express  my  dis- 
approbation of  persons  in  his  situation  being  employed,  without 
notice,  to  take  down  notes  of  what  is  said  by  those  who  come  into 
the  employer's  office.  I  place  no  weight  upon  the  conversation. 
It  appears  to  me  on  the  whole,  and  independently  of  any  inference 
to  be  drawn  from  that  part  of  the  evidence,  that  the  relation  of 
debtor  and  creditor  continued  throughout,  and  that  the  plaintiff  is 
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entitled  to  relief-— viz.,  an  account  of  what  Taylor  received;  bat 
that  Taylor  must  have  his  costs  of  this  suit,  and  of  enforcing  from 
the  Company  the  payment  of  the  sum  secured  by  the  policy,  and  he 
is  only  to  be  accountable  for  the  sum  actually  received  from  the 
Insurance  Company. 

1  Reg.  Lib.  Gen^^fol  63. 


Note.— By  the  minutes  of  the  decree,  as  drawn  iq>  by  the  Begistrar,  the  defend- 
ant  was  directed  to  lodge  in  Court  the  balance  of  the  proceeds  of  the  policy  with 
interest ;  upon  special  application  to  the  Court  the  minutes  were  yaried  by  direct- 
ing the  defendant  to  pay  over  the  balance  after  deducting  the  amount  of  the 
judgment,  costs,  &c.,  to  the  plaintiff  without  interest. 


Dec,  14. 


Ex  parte  OEE, 
In  the  Matter  of  JAMES  FETTICEEW,  an  alleged  Bankrupt. 


An  order  hay.  Mb.  FiTZQiBBON  (with  whom  was  Mr.  Carley\  on  behalf  of  Mr. 

incT  been  inAilft 

in  1847  super-  William  Orr,  solicitor  for  James  Petticrew,  moved  (on  petition)  that 

mission*  oT™*  ^^®  ^^^^  bearing  date  the  3rd  of  November  1847,  superseding  the 

^Ss?  a^       commission  of  bankruptcy  in  this  matter  with  costs,  might  be  varied 

oosS'  to^  be     ^^  directing  payment  of  the  sum  of  £53.  lOs.  8d.  (to  which  amount 

paid  b^  the     the  costs  had  been  taxed)  to  Mr.  Orr,  who  was  the  solicitor  for  the 

petitiomng  ^  ' 

creditors,  and  alleged  bankrupt  when  said  order    was  obtained.      It  appeared 

costs  were       from  Orr's  affidavit  that  a  commission  of  bankruptcy,  which  had 

paid  that  party 

having  been      theretofore  issued  against  Mr.  Petticrew  on  the  petition  of  William 

chained  under  Gilmore,  David  Kirk   and  John   Glynn,  had  been   by  order  of 

Belief  of  In-  ^^  Court  of  the  7th  of  March  1847,  superseded,  and  the  petitioning 

OTs^^cW        creditors  were  ordered  to  pay  to  Mr.  Petticrew  the  costs  incurred 
that  ^e  assig- 
nee in  the  in- 
solvency matter,  who  had  been  one  of  the  petitioning  creditors  in  the  bankruptcy 
matter,  took  the  costs  under  the  order  of  1847*  subject  to  the  lien  of  the  solicitor 
vdio  had  obtained  that  order,  and  that  the  assignee  could  not  be  allowed  to  set  off 
as  against  that  lien  a  debt  due  to  himself  by  ue  insolvent  when  those  costs  were 
incurred. 

Upon  motion  the  Court  varied  the  order  of  1847  by  directing  the  petitioning  cre- 
ditors to  pay  to  the  tc^dtor  the  amount  of  the  taxed  costs. 


Digitized  by 


Google 


CHANCERY  RBPOBTS.  103 

by  him  in  conseqnenoe  of  that  commission  ;  that  these  costs  had  1060* 

been  taxed  and  certified  to  be  £53.  10s.  8d.,  and  had  been  demanded  ^— — y — ^ 

In  re 

from  each  of  the  petitioning  creditors  without  success.    Mr.  Petti-  petticrew. 

crew  had  since  taken  the  benefit  of  the  Insolvent  Act,  and  the  costs  suument 

would  be  lost  to  Mr.  Orr  unless  the  order  was  varied  as  sought. 


Mr.  DiXy  for  the  petitioning  crediton,  eonira. 

Mr.  Petticrew  did  not  take  the  benefit  of  the  Insolvent  Act  untQ  Argiment. 
the  5th  of  November  1849,  and  John  Glynn  (who  had  been  oae  ci 
the  petitioning  creditors)  had  been  appointed  his  assignee.  Mr. 
Petticrew  was  indebted  in  a  large  sum  of  money  to  Glynn,  and 
against  that  sum  he  had  a  right  to  set  off  the  sum  now  due  for 
costs,  which  costs  moreover  having  been  awarded  to  the  insolvBut, 
were  now  legally  vested  in  Mr.  Glynn  as  his  assignee.  Mr.  Orr 
was  bound  to  look  to  his  own  cHent,  and  had  not  taken  any  pro- 
ceedings for  the  recovery  or  taxation  of  his  costs  until  after  Mr. 
Petticrew's  insolvency,  a  period  of  more  than  two  years  ftom  the 
date  of  the  order. 

Mr.  Fitzgibbon,  in  reply,  referred  to  Re  Rhoden^  Ex  pwte 
Thomas  and  Castle  (a),  and  Ex  parte  Bryant  (ft),  when  it  was 
held,  that  though  an  order  had  been  made  on  a  petition  in  bank- 
ruptcy, directing  the  costs  to  be  paid  to  the  petitioner  personally, 
that  order  did  not  take  away  the  lien  of  the  solicitor  for  his  costs. 

The  LOBD  CfiAnCEIXOE. 

I  at  fitst  felt  some  doubt  as  to  whether  I  could  make  the  order.     Judgment. 

these  costs  being  now  legally  vested  in  Mr.  Glynn  the  assignee ;  but  on 

consideration  it  appears  plainly  that  he  must  take  them  subject  to 

the  same  equities  to  which  they  would  be  liable  in  the  hands  of  the 

insolvent,  and  one  very  clear  equity  is  the  solicitor^  lien  on  them^ 

the  costs  having  been  awarded  in  a  proceeding  in  which  he  acted 

as  the  solicitor,  and  succeeded  in  obtaining  what  he  sought,  vis.,  a 

svpersedeas  of  the  commission  of  bankruptcy  against  his  dient,  with 

costs.    I  shall  therefore  vary  the  order  as  sought.    No  costs  of  tins 

motion. 

(a)  15  Ves.  539.  (6)  1  MacL  49. 
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MURPHY  V.  KELLER. 


Jon.  25. 


Where  on  a  This  case,  reported  st^a^  p.  24,  now  came  on  in  the  list  of  cause 
mg  a  referenS  petitions  under  the  15  th  section  of  the  Court  of  Chancery  Regulation 
tmdOT  the^tti  -^c*»  notice  having  been  served  upon  the  respondent,  who  had  filed 
Co^°  of  ^^  ^^  affidavit,  in  reply  to  which  an  affidavit  had  very  recently  been 

Chancery  Re-  gj^^  ^y,  ^^q  petitioner ;  and  another  affidavit  had  been  filed  in  sup- 
gnlation  Act,  /  r  » 

the  Court  in  pQ^t  of  the  petitioner's  case  by  M.  Murphy,  one  of  the  arbitrators, 
the  first  in-      *^  '^  ''  ^  ^ 

stance   de- 
clined to  make 
a  snnunajy 
order  ex  parte, 
and  required 
notice    to    be 
served  upon  a 
person  inter- 
ested in  the 


Mr.  Brewster  and  Mr.  Thomas  Jones^  in  support  of  the  petition. 


Mr.  Christian  (with  whom  was  Mr.  Lawless)^  for  the  respondents. 

Notice  having  been  served  upon  the  respondents,  the  case  can  no 

subject-matter  Iq^o^^  y^^  considered  as  under  the  15th  section,  and  should  be  trans- 

or  the  peti-  ° 

tion ;  Held,     ferred  to  the  list  of  general  cause  petitions  for  hearing.    The  Court 

that  the  Court  &  r  o 

might  after-     having  once  decided  that  the  respondents  have  a  right  to  show  cause 

wards,  if  it 

thought  proper  against  a  reference,  the  jurisdiction  under  the  15th  section  ceases. 

80  to  do,  make  ^,  .  .  .  .    .  ,  , 

an  order  of     The  requiring  notice  amounts  to  permission  to  the  respondents  to 

reference    to 

the  Master 

under   that 

section. 


Argument, 


resist  an  account  altogether,  and  for  this  purpose  the  case  must  be 
regularly  heard.  The  Court  is  bound  to  ascertain  whether  or  not 
the  petitioner  is  entitled  to  any  relief  at  all ;  and  in  doing  so  it  will 
only  apply  to  these  petitions  the  principles  upon  which  it  acted  with 
regard  to  petitions  previously  to  the  passing  of  this  Act ;  ex.  gr. 
on  petitions  for  the  appointment  of  new  trustees,  the  Court  decided 
the  right  of  the  petitioner  to  what  he  sought,  and  left  the  ministerial 
part  of  the  duty  only  to  the  Master.  The  affidavits,  recently  filed  on 
behalf  of  the  petitioners,  the  respondents  have  not  had  time  enough 
to  peruse  or  answer. 


Judgment, 


The  LOBD  CHANCEU.OR. 

I  cannot  put  the  construction  on  this  Act  of  Parliament  con- 
tended  for  on  behalf  of  the  respondents.  The  words  of  the  section 
appear  to  be  as  clear  as  possible. — [His  Lordship  here  read  the  15th 
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section.] — I  cannot  understand  that  because  the  Court  has  thought        1851. 

Chancenf, 
it  right,  previously  to  making  a  summary  order  upon  the  petition,  to 


cause  notice  to  be  served  upon  any  person  apparently  interested  in 
the  matter  of  it,  the  case  therefore  ceases  to  be  within  the  15th 
section  of  the  Act,  and  the  Court  cannot  make  any  summary  order  judgment. 
at  all.  If  the  effect  of  notice  so  given  were  to  transfer  such  cases 
from  that  section,  I  should  feel  bound,  in  order  to  give  any  effect 
whatever  to  the  jurisdiction  thereby  conferred  upon  the  Court,  to 
pronounce  an  ex  parie  order  in  the  first  instance.  That  might  for 
me  be  a  very  convenient  course,  inasmuch  as  it  would  not  be  neces- 
sary {or  me  to  peruse  each  petition,  as  I  now  do.  I  might  send  it 
per  saltum  into  the  Master's  office.  But  I  do  not  assent  to  the 
proposition.  The  requirement  of  preliminary  notice  is  I  think  a 
matter  of  caution  only,  and  does  not  tie  up  the  hands  of  the  Court. 
The  object  of  this  section  of  the  Act  was  in  some  degree  similar 
to  that  of  the  Winding-up  Acts,  and  in  ordinary  cases  to  dispense 
with  the  attendance  of  the  respondents  before  this  branch  of  the 
Court.  No  doubt  when  the  Court  has  as  a  matter  of  caution  called 
upon  a  respondent  to  attend,  it  may  dispose  of  the  case  finally  then, 
as  the  whole  petition  may  be  shown  to  be  false  or  unsupported ;  or  in 
consequence  of  what  the  respondent  may  show  to  the  Court,  it  may  be 
found  necessary  that  special  directions  should  be  given  to  the  Master ; 
but  the  benefit  of  the  section  would  be  wholly  lost  if  it  be  once  held 
that  the  effect  of  giving  notice  under  the  direction  of  the  Court  is 
to  transfer  the  petition  altogether  from  its  operation.  I  am  satisfied 
chat  it  never  was  intended  by  the  Legislature  that  the  Court  should 
be  thus  deprived  of  the  power  of  acting  under  that  section,  and  that 
it  is  perfectly  within  my  discretion  now  to  decide  whether  or  not 
the  case  shall  forthwith  go  into  the  Master's  office,  and  the  whole 
matter  of  the  petition  be  left  open  to  him  for  disposal  on  a  summary 
reference.  I  am  not,  looking  on  the  case  in  this  view,  bound  to  give 
any  special  directions,  or  to  enter  further  into  its  merits.  I  shall 
however  in  the  present  instance  allow  the  case  to  stand  until  next 
petition  day,  in  order  that  the  respondent  may  have  time  to  read 
the  affidavits  recently  filed  by  the  petitioner  and  the  arbitrator 
M.  Murphy,  and  also  that,  if  so  advised,  the  respondents  may  file 

new  affidavits. 

VOL.   1.  14 
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HOMAN  V.  ANDREWS. 

May  30,  3 1 .  (In  the  Rolls.) 

Nov,  4, 

A  payment      This  case  came  on  to  be  heard  on  a  demurrer  to  the  bill  taken  by 
of  principal 

or  interest  of  two  of  the  defendants,  M.  H.  Andrews  and  Ellen  his  wife.      The 
a  sum  of  mo- 
ney charged     grounds  relied  on  in  support  of  the  demurrer  were  the  Statute  of 
upon    lands 
by  a  person    Limitations  and  want  of  parties.     The  statements  in  the  bill  appear 

^Mly   ^^     fully  in  the  judgment, 
authorised    to 
make    it,  will 

be   equivalent        jj^j.^  Leahv  and  Mr.  Grreene^  in  support  of  the  demurrer. 

to  a  payment  ^  '  *^*^ 

by   the   party 

liable,  so  as  to 

prevent  the  Mr.  De  Moleyns  and  Mr.  F.  A.  Fitzgerald^  for  the  plaintiff. 

operation    of 

the  Statute  of 

Limitations 

(3  &  4  W,  4,       The  following  authorities  were  cited : — Story  on  Agency^  p.  99 ; 

But    a   pay-    Paley  on  Principal  and  Agent,  pp.  192,  201 ;  Story's  Eq.  Juris, 

stranger^  ^    ^'   ^^^J  Fenn  v.   Harrison  (a)  \  LinseU  v.  Bonson{b)\  Hill  v. 

StatoelUc);  Channell  v.  Ditchbum(d)\  Mahon  v.  Davorenie^i 
Partiesbeing  ^  '  ^  ^  ^  ^ 

seised   of  the   Warrens  v.   O'Shea  (f)  ;   Farran  v.  Beresford  {g) ;  Kirkwood  v. 
lands  of  A  and 
B,  subject  to  a  Lloyd  (A)  ;  Putman  v.  Bates  (t)  ;  Atkins  v.  Tredgold  (k) ;  Slator 

incumbrances,    V.  Lawson{l)\  Way  V.  Basset  (m);  Richardson  v.  Hastings  {n)'j 

a    purchaser,     Greene  V.  Poole  (p)\  Attorney- General  v.  Lord  Trimleston  (p) ; 

and  B  to  trus- 
tees to  indemnify  and  protect  the  lands  of  A  from  all  charges  and  incumbrances ;  and 
by  a  subsequent  deed  W,  who  was  the  owner  of  the  lands  of  B,  subject  to  the  trust 
to  indemnify,  covenanted  to  pay  the  interest  of  one  of  the  charges.  Heldt  that  it 
being  Ws  duty  to  pay  the  charges,  payments  of  interest  by  him  were  payments  by 
an  agent  to  save  the  bar  of  the  statute  as  against  the  purchaser  of  A. 

But  Semhle — The  payment  of  interest  by  the  owner  of  the  indemnity  lands,  after 
the  expiration  of  twenty  years,  would  not  revive  the  right  to  proceed  against  the 
purchased  lands. 

(a)  3  T.  R.  762.  (6)  2  Bing.  N.  C.  249. 

(c)  2  Jebb  &  S.  389.  (</)  5  M.  &  W.  494. 

(e)  2  H.  &  Br.  423.  (f)  5  Law  Rec.  N.  S.  T7 

(g)  10  CI.  &  Fin.  319.  (A)  11  Ir.  Eq.  Hep.  561. 

(0  3  Russ.  188.  (*)  2  B.  &  Cr.  23. 

(0  1  B.  &  Ad.  396.  (m)  6  Hare,  66. 

(n)  7  Bear.  326.  (o)  6  Br.  P.  C.  by  TomL  604. 
ip)  5  It.  Eq.  Rep.  511. 
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Mitf.  tm  PL  p.  164;  Mare  v.  Malaehi^a)'^  Archbishop  of  Dublin 
v.  Lord  Trimteston  (6) ;  Lord  St.  John  y.  Boughton  (c) ;  Green- 
wood V.  Atkinson  {<!), 


1850. 
RoUs. 

V- ,^— ^ 

HOMAN 

V, 

ANDREWS. 


The  Master  of  the  Rolls. 

In  this  case  a  demurrer  to  the  bill  has  been  filed  by  two  of  the 
defendants,  Maunsell  Hawtry  Andrews,  and  Ellen  his  wife.  The 
bill  has  been  filed  by  the  plaintiff,  Lucinda  Homan,  executrix  of 
Robert  Homan  deceased  ;  and  it  prays  that  a  sum  of  £700  late 
currency  may  be  declared  to  h^  well  chcurged  on  the  lands  of 
Annaghmore  and  Dysart  in  the  county  of  Kerry ;  that  an  account 
may  be  taken  of  what  is  due  on  said  charge,  for  principal  and 
interest,  an  account  of  all  other  incumbrances,  and  a  sale  of  the 
interest  in  the  said  lands,  created  by  a  lease  of  the  1st  of  May  1738, 
to  pay  what  should  be  found  due. 

The  defence  raised  by  the  demurrer  is,  that  on  the  facts  stated  in 
the  bill,  the  claim  of  the  plaintiff  as  against  the  said  lands  is  barred 
by  the  Statute  of  Limitations.  The  facts  of  the  case  as  appearing 
on  the  bill,  so  far  as  they  are  material  to  the  decision  of  the 
demurrer,  are  as  follows : — Richard  Meredith  the  first  being  seised 
in  fee  of  the  lands  of  Annaghmore  and  Dysart,  by  lease  bearing 
date  the  1st  of  March  1738,  demised  them  to  William  Meredith 
the  first,  and  his  heirs,  for  three  lives,  with  a  covenant  for  perpetual 
renewal,  at  the  rent  of  £120.  On  the  1st  of  February  1768, 
certain  articles  of  agreement  were  made  and  executed  between  the 
said  William  Meredith  the  first  of  the  one  part,  and  his  eldest  son 
Richard  Meredith  the  second  of  the  other  part,  whereby  the  said 
William  Meredith  the  first  agreed  to  convey  his  estate  and  interest 
in  the  said  lands  to  Richard  Meredith  the  second  and  his  heirs, 
subject  to  a  charge  and  provision  for  payment  thereout  of  a  sum 
of  £2500,  late  currency,  to  be  vested  in  trustees,  for  the  payment 
of  the  portions  of  the  five  younger  children  of  the  said  William 


Nov.  4. 
Judgment. 


(a)  1  M.  &  Cr.  576. 
(c)  9  Sim.  219. 


(6)  12Ir.  Eq.  Rep.  251. 
(<0  5  Sim.  419. 
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HOMAN 

r. 

ANDREWS. 
Judgment. 


Meredith  the  first,  in  such  shares  and  proportions  as  the  said 
William  should  by  deed  or  will  appoint.  The  £500  sought  to  be 
raised  by  the  present  bill  is  part  of  the  said  sum  of  £2500. 

Frances  Meredith,  one  of  the  younger  children  of  the  said 
William  Meredith  the  first,  married  Robert  Coote,  and  on  the 
occasion  of  the  marriage,  on  the  19th  of  August  1769,  the  said 
William  appointed  the  said  sum  of  £500,  being  part  of  the  £2500, 
in  the  manner  in  the  bill  mentioned;  and  the  said  sum  of  £500 
became  afterwards  vested  in  the  plaintiff  Lucinda,  who  was  one  of 
the  children  of  the  said  Robert  and  Frances  Coote.  Richard  Mere- 
dith the  second  subsequently  married  Lucy  Saunders,  and  the 
interest  in  the  lease  of  1738  was,  by  deed  of  the  20th  of  October 
1770,  put  in  strict  settlement. 

William  Meredith  the  second  was  the  only  son  of  the  marriage ; 
and,  he  having  attained  his  age,  a  deed  was  executed  bearing  date 
the  21st  of  October  1795,  whereby  the  said  Richard  Meredith,  who 
was  tenant  for  life,  and  the  said  William  Meredith  the  second,  who 
was  quasi  tenant  in  tail,  conveyed  the  estate  and  interest  in  the  said 
lease,  to  the  use  of  trustees  for  a  term  of  five  hundred  years,  upon 
trust  to  pay,  by  sale  or  mortgage  of  said  lands,  or  a  competent 
part  thereof,  the  incumbrances  and  charges  in  the  first  and  second 
schedules  thereto  mentioned,  and  after  the  expiration  of  the  term, 
to  the  use  of  the  said  WiUiam  Meredith  and  his  heirs. 

The  bill  then  charges  that  in  the  first  schedule  to  the  said  deed, 
the  said  sum  of  £500  is  expressly  mentioned  as  a  then  existing 
charge  on  the  lands  of  Annaghmore  and  Dysart,  and  as  being  then 
vested  in  the  plaintiff's  father,  Robert  Coote,  in  right  of  his  wife, 
Frances  Coote,  otherwise  Meredith. 

By  deed  of  the  23rd  of  June  1797,  the  said  William  Meredith 
the  second  conveyed  all  the  estate  and  interest  in  the  lease  of 
1738  to  John  Saunders  and  his  heirs;  and  in  order  to  indemnify 
the  said  John  Saunders  from  all  incumbrances  affecting  the  lands 
of  Annaghmore  and  Dysart,  William  Meredith  the  second  con- 
veyed the  lands  of  Tiernagoose  and  other  lands  to  trustees  (who 
from  the  recitals  in  the  deed  appear  to  have  been  named  by  John 
Saunders),  for  five  hundred  years,  for  the  purpose  of  indemnifying 
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and  protecting  the  parchased  lands  of  Annaghmore  and  Djsart^  and        1860. 
the  said  John  Saonders,  as  the  purchaser  thereof,  from  all  charges 


HOMAN 
V. 


and  incumbrances  affecting  same. 

The  bill  then  states  the  marriage  of  the  plaintiff  with  Robert  Ain>RBW8. 
Homan  in  1799,  and  the  settlement,  on  the  occasion  of  the  said  mar-  judgment. 
riage,  between  the  said  Robert  Coote  and  Frances  his  wife  of  the 
first  part^  the  said  William  Meredith  the  second  of  the  second  part, 
the  plaintiff  of  the  third  part,  and  her  intended  husband  Robert 
Homan  of  the  fourth  part,  whereby  £200  part  of  the  £500  was 
vested  in  the  said  Robert  Homan ;  and  the  said  William  Meredith 
covenanted  that  so  long  as  the  said  sum  of  £200  should  be  suffered 
to  remain  out  at  interest,  as  a  charge  on  the  lands  of  Annaghmore 
and  Djsart,  and  until  the  same  should  be  legally  raised  or  called  in, 
the  interest  thereof  at  six  per  cent,  per  annum  should  be  paid  to  the 
said  Robert  Homan  and  his  executors,  by  half-yearly  payments ;  and 
the  said  William  Meredith  further  covenanted  that  in  case  the  said 
interest  was  not  paid,  the  said  Robert  Homan  should  be  at  liberty  to 
enter  into  and  distrain  the  lands  of  Tiemagoose,  Dicksgrove  and 
Cummamore,  as  in  case  of  non-payment  of  rent,  and  Robert  Homan 
covenanted  that  while  the  said  sum  of  £200  should  remain  out  at 
interest,  he  would  not  resort  to  the  lands  of  Annaghmore  and 
Dysart  for  the  interest  thereon,  provided  he  was  paid  the  same  by 
the  said  William  Meredith,  or  out  of  the  lands  of  Tiemagoose  and 
Cummamore. 

The  bill  then  states  certain  deeds  bearing  date  in  1804  and  1815, 
under  which  the  sum  of  £300,  residue  of  the  £500,  became  vested  in 
Robert  Homan. 

The  bill  then  states  that  Robert  Homan  having  thus  become 
entitled  to  the  entire  of  the  said  sum  of  £300  so  charged  on  the 
said  lands  of  Annaghmore  and  Dysart,  received  from  time  to  time 
difierent  small  sums,  on  account  of  the  interest  thereof,  from  the  said 
William  Meredith,  who  as  between  himself  and  John  Saunders  was 
the  person  primarily  liable  to  keep  down  such  interest,  in  order  to 
prevent  the  plaintiff  having  recourse  to  the  purchased  lands  for 
recovery  thereof 

The  bill  then  states  the  death  of  Robert  Homan  in  1825,  there 
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bedng  then  an  arrear  of  interest  due  to  him  on  the  said  sum  of 
£500,  of  £232,  and  that  he  made  his  will  on  the  13th  of  August 
1825,  which  the  plaintiff  has  proved. 

The  bill  then  sets  out  the  title  of  the  principal  defendants 
Lncinda  Durante  and  Maunsell  Hawtry  Andrews  and  Ellen  his  wife, 
from  which  it  appears  that  the  estate  and  interest  in  the  lease  of 
Annaghmore  and  Dysart  became  vested  in  Arthur  Lloyd  Saunders, 
the  son  of  the  purchaser  John  Saundexs:  and  on  the  death  of  said 
Arthur  Lloyd  Saunders  intestate  and  unmarried,  the  said  lands 
descended  in  quasi  fee  on  his  sisters  Lucinda  Durant  and  Ellen 
Harding  Andrews,  who  with  her  husband  has  taken  the  de- 
murrer. 

The  bill  then  states  that  the  entire  sum  due  on  foot  of  the  siud 
charge  of  £500,  up  to  the  25th  of  March  1825,  being  the  gale  day 
next  preceding  the  death  of  the  said  Robe^  Homan,  is  £732, 
£500  late  currency  being  the  sum  due  for  principal  and  interest ; 
and  that  from  and  after  the  death  of  her  hu^and,  the  said  Robert 
Homan,  the  plaintiff,  as  the  person  entitled  to  the  said  sum  of  £500, 
received  from  time  to  time  from  the  said  William  ICeredith  (who 
the  bill  charges  was,  under  the  agreement  hereinbefore-mentioned, 
the  proper  person  in  the  first  instance  to  pay  the  same)  different 
sums  on  account  of  interest  on  the  said  charge,  and  that  on  the  16th 
of  November  1840  an  account  was  drawn  out  by  the  said  William 
Meredith,  in  his  own  handwriting,  showing  that  the  total  amount  of 
payments  made  by  him  to  the  plaintiff  £>r  interest,  up  to  that  period 
amounted  to  £338.  Is.  8d.,  for  which  the  plaintiff  then,  at  the  request 
of  the  said  William  Meredith,  signed  a  receipt  as  follows : — 

^  Received  fr<Mn  William  Meredith  by  sundry  payments,  as  stated 

in  the  account  thereof  annexed  to  this  receipt  and  signed  by  me,  the 

sum  of  £338.  Is.  8d.  on  account  and  in  part  payment  of  interest  due 

to  me  and  my  children.    Received  the  same  as  widow  and  executrix 

of  the  late  Robert  H<»nan  deceased.    Dated  this  i6th  of  November 

1840." 

"LucT  Homah.'' 
The  bill  then  states  that  the  general  account  for  principal  and 

interest  on  foot  of  said  chaige  on  the  16th  of  November  1840,  after 
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giving  credit  for  said  paymeDto  of  £338.  l8.  8d.,  stood  as  follows : — 

Priiidpal8iim(Iridi)  ...  ...  ...  ...    £500    0    0 

Interest  thereon  np  to  March  1825,  the  gale  day  prerions  V>  Robert 

Homan'B  death  ...  ...  ...  ...       232    0    0 


British, 
Interest  on  principal  som  from  March  1825  to  March  1840  (fifteen 
years) 


1840  NoTember  16,  by  cash  in  sondiy  payments 

£753    0    0 

It  will  be  observed  that  interest  was  paid  to  Robert  Homan  up  to 
the  29th  of  September  181 7>  except  a  few  pounds.  But  no  subse- 
quent  payment  was  made  to  him  in  his  lifetime,  and  in  September 
1837,  twenty  years'  interest  would  have  accrued;  and  unless  the 
statement  in  the  bill  that  William  Meredith,  from  time  to  time, 
made  various  payments  to  the  plaintifr;  and  the  statement,  in  the 
receipt  and  account,  that  sundry  payments  in  eash,  amounting  to 
£338.  Is.  8d.,  were  made  prior  to  November  16,  1840,  amounts  to  a 
statement  that  some  of  those  payments  were  made  to  the  plaintiff 
prior  to  the  25th  of  September  1837,  there  is  no  allegation  of  any 
payment  of  interest,  on  foot  of  the  charge  of  £500,  from  September 
1817  to  September  1837* 

The  bill  then  states  several  payments  made  by  William  Meredith 
to  the  plaintiff  from  the  16th  of  November  1840  to  the  25th  of 
November  1846,  leaving  the  total  sum  due  to  the  plaintiff,  for  prin- 
cipal and  interest  to  that  date,  £422.  17s.  6d. 

The  bill  then  charges  that  under  the  circumstances  hereinbefore 
detailed,  in  reference  to  the  covenants  entered  into  by  the  said 
William  Meredith  with  the  said  John  Saunders,  on  the  occasion  of  his 
purchase  of  the  interest  in  the  lease  of  said  lands  of  Annaghmore 
and  Dysart,  such  payments,  on  account  of  said  charge,  were  properly 
made  by  the  said  William  Meredith  to  the  plaintiff,  in  exoneration 
of  the  liability  of  the  said  purchased  lands  to  the  said  charge  ; 
and  that  such  payments  by  the  said  William  Meredith  must  be 
taken  to  have  been  made  by  him  as  the  duly  appointed  agent  of  the 
said  John  Saunders,  for  such  purpose  and  on  his  account  and  behalf. 

The  bill  then  states  that  the  whole  of  the  charge  of  £2,500,  with 
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the  exception  of  the  said  sum  of  £422. 17s.  6d.  has  been  long  since 
paid  off.  The  bill  then  states  that  in  the  year  1849  the  said  Wil- 
liam Meredith  the  second  died,  leaving  Richard  Meredith  his  eldest 
son  and  heir  him  surviving,  and  that  the  said  Richard  is  now  in 
possession  and  receipt  of  the  rents  of  said  lands  of  Tiemagoose  and 
Dicksgrove ;  but  that  he  denies  all  liability  to  pay  the  sum  claimed 
by  the  plaintiff. 

The  question  which  arises  is  on  the  construction  of  the  40th 
section  of  the  Statute  of  Limitations,  3  &  4  FT.  4,  c.  27.  This  suit 
to  recover  the  sum  of  £500  (part  of  the  charge  of  £2500  created 
by  the  articles  of  the  1st  of  February  1768)  having  been  instituted 
long  after  the  period  of  twenty  years  after  a  present  right  to  receive 
the  same  accrued  to  a  person  capable  of  giving  a  discharge  or 
receipt  for  the  same ;  and  there  being  no  statement  of  any  acknow- 
ledgment in  writing,  such  as  is  required  by  that  section,  the 
question  is,  whether  there  was  any  payment  of  part  of  the  principal 
money,  or  some  interest  thereon,  within  the  meaning  of  the  statute  ? 

The  40th  section,  after  enacting  that  no  suit  shall  be  brought  to 
recover  any  sum  of  money  charged  upon  any  land  but  within  twenty 
years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued,  &c.,  proceeds  thus : — **  unless  in  the  meantime  some  part 
of  the  principal  money,  or  some  interest  thereon,  shall  have  been 
paid,  or  some  acknowledgment  of  the  right  thereto  shall  have  been 
given  in  writing,  signed  by  the  person  by  whom  the  same  shall  be 
payable,  or  his  agent,  to  the  person  entitled  thereto,  or  his  agent,"  &c 

It  has  been  contended  that  the  latter  part  of  the  clause  which 
I  have  read  applies  equally  to  the  payment  of  part  of  the  principal 
or  interest  as  to  the  acknowledgment  in  writing,  and  that  the  clause 
is  to  be  read  interposing  a  stop  at  the  word  ''signed."  I  do  not 
concur  in  that  argument ;  but  it  appears  to  me  immaterial,  for  there 
is  no  doubt  that  a  payment  of  a  part  of  the  principal  or  some  interest, 
by  a  person  expressly  or  impliedly  authorised  to  make  the  payment, 
will  be  equivalent  to  a  payment  by  the  party  liable.  There  are 
several  authorities  to  that  effect  imder  former  Statutes  of  Limita- 
tion.*    The  payment,  however,  cannot  be  by  a    mere  stranger. 

*  See  CMOS  referred  to  in  Smith's  Leading  cases,  note  to  Wkitcomb  v.  Whiting, 
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In  the  case  of  Linseil  v.  Bonson  (a\  Tiodal,  C.  J.,  in  commenting 
on  the  9th  G.  4,  c.  14,  observed : — "  The  second  point  is^  whether 
there  has  been  in  this  case  any  payment  of  part  of  the  debt  such 
as  to  take  the  case  out  of  the  operation  of  the  statute  ?  The  words 
are,  ^  Nothing  herein  contained  shall  alter,  or  take  away,  or  lessen 
the  effect  of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever ;'  that  is,  of  any  payment  made  by  the  prin- 
cipal debtor,  or  any  one  acting  under  his  authority.  That  never 
can  mean  a  payment  made  by  a  mere  stranger,  and  without 
authority.'* 

The  first  question,  therefore,  in  this  case  is,  whether  the  pay- 
ments made  by  WiUiam  Meredith  were  made  by  a  person  authorised 
to  make  such  payments,  so  as  to  bind  the  purchased  lands  of 
Annaghmore  and  Dysart  in  the  hands  of  the  purchaser,  John 
Saunders,  and  those  deriving  under  him? 

It  has  been  decided  that  if  lands  are  subject  to  a  common  charge, 
the  pa,yment  of  interest  by  any  party  liable,  and  who  is  entitled  to  a 
part  of  the  lands,  will  keep  the  charge  alive  as  against  all  persons 
entitled  to  other  portions  of  the  lands :  Archbishop  of  Dublin  v. 
Lord  Trimlesion  (b)  ;  Warren  v.  Bateman  (c). 

That  principle  does  not  exactly  govern  the  present  case.  I  am 
however  of  opinion,  upon  the  whole,  that  upon  the  facts  detailed  in 
the  bill,  William  Meredith  was  a  person  authorised  to  pay  the  prin- 
cipal and  interest  on  foot  of  the  charge  of  £500 ;  and  that  payments 
made  by  him  (subject  to  another  question  to  which  I  shall  herealW 
advert)  were  payments  which  would  keep  the  charge  alive  as 
against  the  lands  of  Annaghmore  and  Dysart,  under  the  deed  of  the 
24th  of  October  1795.  William  Meredith  was  seised  in  qtuisi  fee 
of  the  lands  subject  to  a  trust  term  of  five  hundred  years  created 
to  pay  off  incumbrances,  and  amongst  others  the  charge  of  £500. 
By  the  deed  of  the  2l8t  of  June  1797,  he  and  his  father  conveyed 
the  said  lands  to  John  Saunders  and  his  heirs ;  and  they  also  con- 
veyed the  lands  of  Tiemagoose  and  another  denomination  to  trustees 
named  by  the  purchaser,  John  Saunders,  for  five  hundred  years,  to 

(a)  2  Fmg.  N.  C.  249.  (6)  12  Ir.  Eq.  Rep.  265. 

(c)  Fl.  &  Kd.  454. 
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indemnify  and  protect  the  pmchaaed  lands  of  Annaghmore  and 
Dysart  from  all  chargoB  and  incumbranceB. 

It  has  been  argned  that  the  effect  of  a  conyejanoe  of  lands  by  a 
vendor  to  trustees,  for  the  purpose  of  indemnifying  other  lands 
which  are  sold,  cannot  be  to  make  the  vendor  an  agent  for  the 
purchaser  to  keep  the  incumbranoes  alive.  I  am  of  opinion,  how- 
ever, that  it  was  the  duty  of  William  Meredith  (who  was  the 
beneficial  owner  of  the  indemnity  lands,  subject  to  the  trust  to 
indemnify)  to  pay  the  interest  as  well  as  the  principal  of  the  charge 
of  £500,  and  that  the  payments  of  interest  were  payments  preventing 
the  operation  of  the  statute,  as  to  the  sold  lands,  unless  the  objection 
to  which  I  shall  hereafter  advert  is  fatal  to  the  bilL 

If  Robert  Homan  in  his  lifetime,  or  the  plaintiff  after  his  death, 
had  taken  proceedings  to  recover  the  £500  and  interest  out  of  the 
lands  of  Annaghmore  and  Dysart,  John  Saunders  or  those  deriving 
under  him  could  have  filed  a  bill  for  the  purpose  of  being  indem- 
nified by  sale  of  the  trust  term  of  five  hundred  years  in  the 
indemnity  lands.  Richard  and  William  Meredith  were  beneficially 
entitled  to  those  indemnity  lands,  subject  to  the  trust  term,  and 
William  Meredith  paid  the  interest  on  the  charge. 

I  am  of  opinion,  upon  the  whole,  that  William  Meredith  had 
implied  authority  to  pay  part  of  the  principal  or  the  interest  on  the 
charge  ^of  £500,  so  as  to  \mng  the  case  within  the  exception  in  the 
40th  section  of  the  statute. 

The  next  objection  which  has  been  argued  is,  that  the  bill  is 
defective  for  want  of  parties,  and  that  Richard  Meredith,  the  son 
of  William  Meredith,  in  whom  the  indemnity  lands  appear  to  have 
become  vested,  was  a  necessary  party,  as  also  the  personal  repre- 
sentative of  said  William  Meredith.  With  respect  to  Richard 
Meredith,  the  plaintiff  has  no  right,  in  my  opinion,  to  seek  to  levy 
the  charge  out  of  the  indemnity  lands.  Robert  Homan  was  no  party 
to  the  deed  conveying  the  indemnity  lands,  and  was  not  to  be  re- 
garded as  a  cestui  que  trust  entitled  to  enforce  payment  out  of  such 
lands :  Lata  v.  BagweU{a). 

^s  to  the  personal  representative  of  William  Meredith,  I  have 

(a)  4  Dr.  &  W.  398. 
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not  heard  any  ground  upon  whioh  such  representative  should  be        1860. 

RoUs. 
made  a  defendant.    I  am  therefore  of  opinion  upon  the  questions     v-  ^y  ■»./ 

argued  before  me  that  the  demurrer  is  not  sustainable.  ^^ 

There  is,  however,  a  question  arising  upon  the  record  which  was     andbews. 
not  argued,  and  upon  which  I  have  felt  much  difficulty.     It  appears      judgment. 
from  the  statements  in  the  bill  that  at  the  death  of  Robert  Homan 
there  was  an  arrear  of  interest  due  up  to  the  25th  of  March  1825 
(the  gale  day  previous  to  his  death),  amounting  to  £232. 

Thus  the  last  gale  of  interest  paid  to  Robert  Homan  was  the  gale 
which  foil  due  on  the  25th  of  September  1817,  less  by  a  few  pounds, 
and  it  may  be  contended  that  the  chacrge  of  £500  was  barred  by  the 
Statute  of  Limitations,  on  the  25th  of  September  1837,  unless  in 
the  interval  between  the  25th  of  September  1817,  and  the  25th  of 
September  1837,  some  interest  was  paid.  The  first  question  there- 
fore which  arises  is,  whether  there  is  any  sufficient  statement  in  the 
bill  that  interest  was  paid  in  that  interval  ?  and  secondly,  if  no 
interest  was  paid  in  that  interval,  were  the  subsequent  payments 
made  by  'William  Meredith  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute? 

As  to  the  first  question,  there  is  no  express  statement  that  interest 
was  paid  from  the  25th  of  September  1817  to  the  25th  of  September 
1837.  It  is,  however,  charged  that  from  and  after  the  death  of  her 
husband,  the  plaintiff  from  time  to  time  received  from  William 
Meredith  diffisrent  sums  on  account  of  interest  on  the  said  charge, 
but  does  not  state  the  date  of  any  payment. 

The  bill  then  sets  forth  a  receipt  of  pliuntifTs,  dated  the  16th 
of  November  1840,  acknowledging  to  have  received  from  William 
Meredith,  by  sundry  payments,  the  sum  of  £338.  6s.  8d.,  in  part 
payment  of  interest  on  the  charge ;  and  an  account  is  set  out  which, 
after  stating  the  arrear  of  £232  due  on  the  25th  of  March  1825, 
the  gale  day  previous  to  Robert  Homan's  death  (being  more  than 
seven  and  a-half  years'  interest),  debits  William  Meredith  with 
fifteen  years'  frirther  interest  from  the  25th  Mard>  1825,  to  March 
1840,  and  then  follows  this  credit— ^  1840,  November  16,  1840. 
By  cash  in  sundry  payments  £338.  Is.  8d. ;"  and  a  balance  is  then 
struck  showing  a  balance  of  about  eight  and  a-half  years'  interest 
then  still  due  after  all  credits.    There  is  no  statement  whatever  of 
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the  dates  of  any  of  those  suDdry  pajments,  all  of  which,  consistently 
with  the  statement  in  the  bill,  may  have  been  made  between  the 
25th  of  September  1837,  and  the  16th  November  1840;  and  unless 


HOMAN 

ANDREWS,  the  previous  statement,  that  the  plaintiff  from  time  to  time  received 
Judgment.  ^^^^  William  Meredith  different  sums  on  account  of  interest,  is  to 
be  considered  as  a  statement  that  some  of  the  payments  were  made 
prior  to  the  25th  of  September  1837,  there  is  no  allegation  on  the 
subject.  The  difficulty  then  is  this: — ^Lord  Cottenham  has  laid 
down,  in  Columbine  v.  Chichester  (a),  that  ''the  presumption  is 
always  against  the  pleader,  because  the  plaintiff  is  presumed  to 
state  his  case  in  the  most  favourable  way  for  himself,  and  therefore 
if  he  has  left  any  thing  material  to  his  case  in  doubt,  it  is  assumed 
to  be  in  favour  of  the  other  party ;"  and  in  the  case  of  Bright  v. 
North (b)  his  Lordship  states,  ''the  rule  is  to  take  the  case  as 
strongly  against  the  pleader  as  his  statements  will  justify."  There 
are  other  cases  to  the  same  effect.  If  I  am  to  infer  that  the  expres- 
sion "  from  time  to  time "  must  mean  that  payments  were  made 
prior  to  the  25th  of  September  1837,  then  the  legal  question  to 
which  I  shall  just  now  advert  falls  to  the  ground  ;  but  if  it  may 
mean  that  payments  were  made  between  the  25th  of  September 
1837,  and  the  16th  of  November  1840,  then  the  question  of  law 
arises  whether  William  Meredith  could,  upon  the  facts  stated  in  the 
biU,  have  any  authority  to  make  the  payments,  so  as  to  bind  the 
defendants  ?  It  is  to  be  observed,  that  the  statement  that  payments 
were  made  from  time  to  time  cannot  mean  that  the  interest  was 
regularly  paid,  after  the  death  of  Robert  Homan,  up  to  the  16th  of 
November  1840;  because  it  appears  from  the  account  set  out  in 
the  bill  that,  after  crediting  all  payments  to  that  day,  there  remained 
a  balance  of  about  eight  and  a-half  years'  interest  due. 

With  respect  to  the  legal  question,  there  is  no  doubt  (at  least  it 
has  been  so  decided)  that,  where  two  persons  are  jointly  liable  on  a 
simple  contract,  payment  of  interest  by  one,  after  the  expiration  of 
six  years,  will  be  evidence  of  a  new  promise  by  both.  The  cases  are 
collected  in  Goddard  v.  Ingram  (c).    Whether  the  same  principle 


(a)  2  PhU.  28. 


(6)  2  Phil.  230. 


(c)  3  Q.  B.  Rep.  839. 
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would  be  applied  where  lands  are  subject  to  a  common  charge,  and 
where  a  person  entitled  to  a  part  of  the  lands  pays  interest  after  the 
lapse  of  twenty  years,  having  paid  no  interest  in  the  interval,  has  not 
I  believe  been  decided,  nor  is  it  necessary  to  offer  an  opinion  on  the 
point  in  this  case.  In  the  present  case  William  Meredith  was  not 
liable,  nor  were  the  indemnity  lands  liable  to  a  common  charge. 
The  grounds  on  which  payment  of  interest  by  William  Meredith, 
if  made  in  proper  time,  affected  John  Saunders  and  the  defendant 
is,  that  he,  as  the  beneficial  owner  of  the  indemnity  lands,  might  be 
considered  as  the  agent  of  John  Saunders  and  the  defendants,  if  the 
effect  of  his  act  of  payment  of  principal  or  interest  was  to  indemnify 
and  exonerate  the  lands  of  Annaghmore  and  Dysart.  But  if  the 
lands  of  Annaghmore  and  Dysart  had  ceased  to  be  altogether  liable 
on  the  25th  of  September  1837,  by  the  operation  of  that  statute,  I 
do  not  see  how  it  would  be  possible  to  hold  that  William  Meredith, 
a  beneficial  owner  of  the  indemnity  lands,  could  revive  a  demand 
against  the  purchased  lands  from  which  they  were  discharged  by  the 
operation  of  the  statute.  That  would  be  to  make  the  conveyance  of 
the  indemnity  lands  a  means  of  onerating  and  not  exonerating  the 
purchased  lands.  The  question  therefore,  whether  I  can,  con- 
sistently with  the  rule  of  pleading  which  I  have  stated,  infer  that 
the  payments  were  not  all  made  between  the  25th  of  September 
1837  and  the  16th  of  November  1840,  but  that  some  were  made 
prior  to  the  25th  of  September  1837,  becomes  very  important;  and 
as  this  question  has  not  been  raised  or  argued,  I  should  wish  before 
deciding  that  question  to  hear  the  point  argued  by  one  Counsel  at 
each  side.  The  case  of  Greuan  v.  Hindley  (a)  has  some  bearing 
on  the  question.  K  the  plaintiff  wishes  to  get  rid  of  the  objection, 
and  is  in  a  position  to  prove  that  interest  was  paid  before  the  25th 
of  September  1837y  I  should  allow  the  bill  to  be  amended  on  pay- 
ment of  costs,  which  would  save  the  expense  of  a  further  argument ; 
but  otherwise  I  should  be  glad  to  hear  an  argument  on  the  questions 
I  have  stated,  and  which  were  not  raised  before  me. 

[Counsel  for  the  plaintiff  having  desired  leave  to  amend,  the 
demurrer  was  allowed  with  costs,  and  liberty  given  to  amend.] 

(a)  10  Jar.  383. 
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Interrogato- 
ries  haying 
been  annexed 
to  a  cause  pe- 
tition without 
the   leave  of 
the  Court,  an 
order   was 
made  that  ther 
should  be  al- 
lowed to  stand, 
reserving  the 
costs   occa- 
sioned bjthem 
until  the  hear- 
ing of  the 
cause. 


CMALLEY  V.  DENNY. 

Thb  canse  pedtaon  in  this  case  was  filed  with  interrogatories 
annexed  thereto^  without  ^e  leave  of  the  Court  having  been  pre- 
viously obtained,  as  required  by  ^e  8th  section  of  the  Chancery 
Regulation  Act  (13  &  14  Vic.  c  89).  The  petition  was  verified  by 
the  short  form  of  affidavit  given  in  the  schedule  to  the  Act 

Mr.  Jokmsy  for  the  petitioner,  moved  that  the  interrogatories 
annexed  to  the  petition  might  be  allowed  to  stand,  or  that  the 
interrogatories  might  be  expunged,  and  the  petitioner  be  at  liberty 
to  file  new  interrogatories.  The  motion  was  founded  on  an  affida- 
vity  stating  that  the  petitioner  was  advised  that  the  interrogatories 
were  neoeesary. 


His  HoNOB  expressed  some  doubt  whether  such  an  order  could  be 
made  without  invalidating  the  affidavit^  being  under  the  impression 
that  the  interrogatories,  as  well  as  the  statement  in  the  petition, 
were  verified  by  the  affidavit. 


Nov  25.  The  Mastbb  of  thb  Rouls. 

Judgment  I  have  seen  the  original  petition  in  this  case,  and  I  find  that  the 

difficidty  which  I  thought  existed  does  not  in  fact  exist.  The  peti- 
tion is  verified  by  an  affidavit  at  foot  of  it,  but  the  interrogatories 
are  not  a  part  of  the  petition.  They  are  annexed  to  the  petition, 
but  form  no  part  of  it.  I  could  therefore  order  the  interrogatories, 
which  have  been  filed  without  leave  of  this  Court,  as  required  by 
the  8th  section,  to  be  expunged  without  invalidating  the  affidavit, 
and  I  should  then  have  authority,  under  that  section,  to  allow  inter- 
rogatories to  be  Sled. 
As  such  an  order  would  lead  to  unnecessary  expense,  I  think  I  may 
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do  what  18  substantially  the  same  thing — tiz^  allow  the  interroga-  1850. 
tones  to  stand,  as  if  filed  on  this  day.  The  difficulty  in  these  cases 
is  this : — ^It  is  plain,  on  reading  the  8th  section  of  the  Act  of  Par- 
liament, that  the  object  of  the  Legislature,  in  requiring  the  leave  of 
the  Court  to  file  or  annex  interrogatories  to  be  answered  by  the  Judgment. 
respondent^  was  to  get  rid  of  the  prolixity  of  pleadings.  It  is 
difficult  for  me,  cm  an  affidavit  such  as  has  been  filed  in  this  case, 
or  indeed  in  any  case,  to  come  to  a  sati^MStory  condusiim  at  this 
stage  of  the  proceedings,  whether  or  not  interrogatories  are  required 
or  ought  to  be  filed?  The  course  which  I  shall  adopt  is  to  make  a 
provision  in  the  order  as  to  the  costs,  reserving  for  the  hearing  of 
the  petition  not  only  the  plaintiff's  right  to,  but  his  liability  to  pay, 
all  costs  consequent  on  the  interrogatories*  The  Court  will  then  be 
able  to  judge  whether  the  interrogatories  w&te  annexed  foT'  the 
purpose  of  swelling  the  costs,  and  if  so,  will  have  power  to  punish 
the  parfy  for  doing  so.  That  reservation  in  the  order  will,  I  trust, 
be  a  check  against  the  improper  filing  of  interrogatmes.  In  strict* 
ness,  perhaps,  I  have  no  authority  to  reserve  the  questioii  <tf  the 
costs  of  an  interlocutory  motion  until  the  hearing ;  but  as  it  is  dear 
that  such  authority  should  be  given  to  the  Court  by  a  General 
Order,  I  think  I  may  reserve  the  question  of  the  costs. 

Let  the  interrogatories  annexed  without  the  leave  of  the 
Court  to  the  petition  filed  in  this  matter  on  the  8th  of 
November  instant  be  allowed  to  stand  as  if  filed  on  this 
day,  and  reserve  until  the  hearing  of  the  petition  the  ques- 
tion of  the  costs  of  this  motion  and  the  order  thereon,  and 
of  the  said  interrogatories  and  the  proceedings  thereon, 
and  of  the  liability  of  the  petitioner  to  pay  the  additional 
costs  occasioned  by  such  interrogatories,  if  it  shall  appear 
that  the  same  have  been  unnecessarily  filed. 

Rolls  MoHon  Book,  302,  fol.  296,  1850. 
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Abr.  26. 
In    general      Mb.  HicKiEy  for  the  petitioner^  moved  that  a  cause  petition  might 

shouldbe  ve-  ^  received  without  the  affidavit  of  the  petitioner.    As  there  was  no 

rified  by  the  •■•         «  •  <■«/«• 

petitioner.        cause  or  matter  pending,  the  motion  was  unsupported  by  any  am- 

Form    of      davit, 
order  on   an 
application 
inat  a  petition 
be  received  The  MASTER  of  the  Rolls. 

affidavit  of  the  ^  think  there  is  considerable  difficulty  in  making  the  order  sought 
pe  ti^er.  g^  j^^^  ^^  ^  ^^  j2  it  ^ng  ordered  by  a  General  Order  of  the  Court 
Judgment,  a  ^^  £^p  ^he  future  no  affidavit  be  annexed  to  the  petition,  that  the 
contents  of  the  petition  be  true,  but  that  the  parties  do  make  an 
affidavit  of  the  facts  "  (a).  The  first  of  Sir  Edward  Sugden's  Orders 
of  1843  provides  ''that  the  abrogation  of  any  existing  rule  shall  not 
be  deemed  to  alter  or  afiect  the  established  practice  of  the  Court 
originating  therefrom.''  The  practice  of  the  Court,  founded  on  the 
Order  of  1712,  has  been  that  a  petition  cannot  be  verified  by  a  short 
form  of  affidavit  underwritten  or  annexed.  Each  particular  statement 
must  be  verified  and  the  affidavit  must,  by  the  terms  of  the  Order,  be 
made  by  the  "parties."  The  Court,  no  doubt,  occasionally  enter- 
tains ordinary  petitions  not  verified  by  the  petitioner.  Thus,  a 
petition  by  a  lunatic  is  usually  verified  by  the  committee;  a 
petition  by  a  minor  by  the  guardian  or  next  friend ;  and  where 
the  facts  lie  particularly  within  the  knowledge  of  the  solicitor  for 
the  petitioner,  petitions  are  sometimes  verified  by  the  solicitor: 
but  as  a  general  rule  au  ordinary  petition  is  and  ought  to  be 
verified  by  the  affidavit  of  the  petitioner  himself. 

The  5th  section  of  the  late  Act  appears  to  recognise  the  practice 
that  the  petition  should  be  verified  by  the  petitioner.  By  that 
seetion  it  is  enacted,  "that  every  petition  to  be  presented  under 
this  Act  may  be  verified  by  affidavit  annexed  thereto,  or  subscribed 

Smith't  Hulet,  ed.  of  1839,  p.  67. 
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at  the  foot  thereof  in  the  form  or  the  effect  set  out  in  the  schedule 
annexed  to  this  Act ;  and  that  with  respect  to  petitions  authorised 
to  he  referred  to  the  Master  in  a  summary  way,  as  hereinafter  pro- 
vided, no  costs  of  any  further  or  additional  affidavit  in  verification 

ehall  be  allowed,   unless   specially  allowed  by  the   Court."      On  

referring  to  the  schedule  to  the  Act,  the  form  is,  «I,  A  B  the  ^^^^9^"*^^ 
petitioner  in  the  above  written  (or  annexed,  as  the  case  may 
he)  petition  make  oath  and  say,"  &c.  If  therefore  the  short  form 
of  affidavit  is  adopted,  it  would  appear  that,  until  some  General  Rule 
be  made  on  the  subject,  the  petition  should  be  verified  by  the  peti- 
tioner. If  the  short  form  of  affidavit  be  not  adopted,  then  the  petition 
should  be  verified  according  to  the  ordinary  practice,  which,  as  a 
general  rule  requires,  that  the  petitioner  should  verify  the  same.  If 
this  Court  is  to  make  orders  that  petitioners  may  verify  petitions  in 
any  manner  they  please,  without  any  affidavit  or  document  to  show 
that  it  is  a  proper  case  to  dispense  with  the  general  rule,  the  con- 
sequence will  be  that,  before  a  year,  the  important  rule  of  the  Court 
recognised  by  the  statute,  that  petitions  should  be  verified  by  the 
petitioner,  will  be  abrogated,  and  cause  petitions  will  cease  to  be 
verified  by  the  petitioner. 

The  verification  of  cause  petitions  by  the  petitioner  is,  in  my 
opinion,  a  matter  of  considerable  importance.  It  ought  to  lead  to 
reform  in  the  system  of  Equity  pleading.  Under  the  practice  in 
force  until  the  recent  statute,  bills  have  been  drawn  in  the  majority 
of  cases  with  most  unnecessary  prolixity.  The  instructions  received 
from  the  client  would  often  not  occupy  a  sheet  of  paper ;  a  draft 
was  made  from  this  containing  most  prolix  statements,  charges,  and 
pretences,  many  of  them  purely  imaginary,  to  which  were  added 
interrogatories  founded  on  every  statement  and  charge  in  the  bill, 
the  interrogatories  being  in  many  cases  entirely  unnecessary.  One 
of  the  objects  of  the  Chancery  Regulation  Act  is  to  reform  this 
discreditable  system,  leading  to  such  enormous  and  such  unnecessary 
expense.  Interrogatories  are  not  to  be  added  without  the  leave  of* 
the  Court.  The  cause  petition  is  to  be  verified  by  affidavit,  which 
the  bill  in  general  was  not.  It  is  intended  by  the  statute  that  the 
VOL.  1.  16 
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petition  should  be  a  plain  simple  statement  of  the  &ct8  of  the  case. 
The  verification  of  the  petition  ought  to  prevent  the  introduction  of 
the  various  imaginary  charges  and  pretences  so  often  contained  in 
bills;  and  the  knowledge  that  the  petition  must  be  read  by  the 
petitioner,  if  he  verifies  it,  will  or  ought  in  itself  to  operate  as  a 
check  on  prolixity,  as  well  as  prevent  the  introduction  of  imaginary 
charges^ 

I  am  therefore  of  opinion  that  cause  petitions  should  be  verified 
by  the  petitioner,  unless  some  sufficient  reason  .be  shown  why  he 
does  not  make  the  affidavit.  The  difficulty  which  exists  in  this 
case  is  that  there  is  no  affidavit  or  other  document  to  show  why  the 
petitioner  does  not  verify  the  petition ;  and  it  is  said  that  an  affidavit 
cannot  be  filed,  there  being  no  matter  or  cause  pending.  I  think, 
therefore,  the  order  which  I  should  make  should  be  to  direct  the 
Deputy  Keeper  of  the  Rolls  to  receive  the  petition,  with  such  affi- 
davit as  the  petitioner  may  be  able  to  procure ;  but  that  no  further 
proceeding  should  be  taken  on  the  petition  until  an  affidavit  shall 
be  made  accounting  for  the  circumstance  that  the  petition  has 
not  been  verified  by  the  petitioner. 


iVbtt.  26.  The  Master  of  the  Rolls  stated  that  he  had  drawn  up  an 

order ;  but  that,  to  prevent  the  expense  of  a  second  order  in  cases 
of  this  kind,  a  Greneral  Order  ought  to  be  made  regulating  the 
practice. 

Let  the  Deputy  Keeper  of  the  Rolls  be  at,  liberty  to  receive 
the  petition,  with  such  affidavit  verifying  the  facts  of  the 
same  as  the  petitioner  may  be  able  to  procure.  No  further 
proceedings  to  be  taken  after  the  filing  of  the  petition  until 
an  affidavit  shall  be  made  to  explain  why  the  petition 
cannot  be  verified  by  the  affidavit  of  the  petitioner,  and 
until  the  order  of  the  Court  shall  be  obtained  for  liberty  to 
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proceed  on  such  petition,  and  let  the  petitioner  abide  his 
own  eoBts  of  this  motion. 

Rollt  Motion  Book,  302, /o/.  328,  1850.* 


*  After  the  makmg  of  this  order  the  Lord  Chancellor  gave  directionf  to  the 
Pepatj  Keeper  of  the  Bolls  to  receive  petitions  verified  by  snch  affidayit  as  the 
petitioner  may  be  able  to  procure,  without  any  order  of  the  Court ;  and  the 
Mastxb  or  THB  Bolls  thereupon  struck  out  the  latter  part  of  the  above  order, 
directing  that  no  farther  proceedings  should  be  taken  without  the  leave  of  the 
Court 
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GRAVES  V.  HOLLAND. 

Me.  E.  Blackburnb,  for  the  petitioner,  moved  that  he  might  he  at 
liherty  to  amend  the  cause  petition  filed  in  this  matter  hy  adding 
thereto  as  follows: — ^'And  your  petitioner  showeth  hy  way  of 
amendment  that  since  the  time  of  verifying  the  said  petition,  he 
has  ascertained  that  the  statement  contained  in  the  said  petition, 
viz.,  that  Bohert  Holland,  M.  P.,  was  the  heir-at-law  and  personal 
representative  of  the  surviving  trustee  of  the  indenture  of  settlement 
of  1792,  was  not  correct ;  hut  that  the  Rev.  Edmund  Holland  is 
heir-at-law  and  personal  representative  of  such  surviving  trustee ; 
and  that  the  same  solicitors  in  England,  viz.,  Messrs.  White  and 
Bennett,  were  in  the  hahit  of  acting,  as  your  petitioner  helieves, 
for  hoth  Mr.  Robert  Holland  and  the  Rev.  Edmund  Holland ;  and 
that  after  the  decease  of  the  said  Sophia  Bellew,  your  petitioner 
wrote  to  the  said  solicitors,  requesting  that  measures  should  be 
taken  to  carry  out  the  trusts  of  the  said  settlement ;  but  no  steps 
were  taken  for  the  purpose." 


Abt;.  23,25. 

Amendments 
of  cause  peti^ 
tions  are  to  be 
made  without 
alteration,  era- 
sure, or  inter- 
lineation, by 
stating    the 
matter  of  the 
amendment  at 
the  foot  of  the 
petition  after 
the  afidavit  to 
verify,  or    by 
indorsement 
thereon. 
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The  Master  of  the  Rolls. 

In  this  case  an  application  was  made  that  the  petitioner  should 
be  at  liberty  to  amend  the  petition. — [His  Lordship  stated  the 
amendments.] 

I  requested  Mr.  E.  Bkickbume,  who  moved  the  motion,  to 
fiimish  me  with  a  statement  in  writing  of  the  amendment  He 
has  done  so,  and  I  have  accordingly  made  the  order. 

I  think  there  is  some  misconception  on  the  subject  of  the  amend- 
ment of  cause  petitions.  Cause  petitions  are  usually  verified  by  the 
short  form  of  affidavit  in  the  schedule  annexed  to  the  statute.  That 
form  is  as  follows : — '*  I,  A  B,  the  petitioner  in  the  above-written 
(or  annexed,  as  the  case  may  be)  petition,  make  oath  and  say  that 
so  much  of  the  above-written  (or  annexed,  cu  the  ease  may  be) 
petition  as  relates  to  my  own  acts  and  deeds,  is  true ;  and  so  much 
thereof  as  relates  to  the  acts  and  deeds  of  any  other  person,  I  believe 
to  be  true." 

If  a  petition,  so  verified,  was  altered  or  amended  by  erasure  or 
interlineation,  it  would  affect  the  validity  of  the  affidavit  so  under- 
written, or  annexed. 

Where  a  document  is  sworn  (for  example,  an  answer)  the  Court 
does  not  permit  it  to  be  amended.  If  there  is  an  error  in  the 
statement  of  any  substantial  matter,  the  Court  will,  under  circum- 
stances, allow  a  supplemental  answer  to  be  filed,  to  correct  the  error. 
So  if  there  is  a  mistake  in  the  title  of  the  answer,  the  Court  has 
allowed  the  answer  to  be  taken  off  the  file — ^the  title  to  be  amended, 
and  the  answer  re-sworn.  So  where  a  document  is  verified  by  a 
short  form  of  affidavit,  underwritten  or  annexed  thereto,  and  refer- 
ring to  such  document,  it  is  not  the  practice  to  allow  the  document 
to  be  amended,  as  it  would  affect  the  validity  of  the  affidavit. 

Thus  in  the  case  of  FerUon  v.  Fenton  (a),  the  late  Master  of  the 
Rolls  refused  to  permit  a  discharge  to  be  amended  (b).  And  in  the 

case  of V.  Steele  (c),  the  Lord  Chancellor  (then  Lord  Chief 

Baron)  refused  to  allow  a  petition  under  the  Sheriff'  Act  to  be 

(a)  8  Ir.  Eq.  Rep.  363. 

(h)  See  fonn  of  affidavit  yerifying  discharge,  Beasky*s  Prectdenti^  4th  ed.  p.  I. 

(c)  8Ir.  Bq.  Rep.511. 
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amended.    I  have  been  infonned  by  Mr.   W.  Smith  that  petitions        1850. 
in  the  Court  of  Exchequer,  under  the  Sheriff's  Act,  were  verified     v ^-^ 

OHAVIBS 

by  a  short  form  of  affidavit  underwritten  or  annexed,  and  were  not 

verified  in  full  by  a  distinct  affidavit,  according  to  the  practice  of   Holland. 

the  Court  of  Chancery ;  and  that  decision,  which  at  first  I  did  not     Judgment, 

understand,  being  unaware  of  the  Exchequer  practice,  is  therefore 

in  accordance  with  the  case  of  Fenton  v.  Fenton. 

There  is  another  class  of  cases  in  which  the  amendment  of 
documents,  which  are  verified  by  affidavit,  is  permitted.  It  is 
the  practice,  both  in  England  and  Ireland,  to  aUow  injunction 
bills,  which  are  verified  in  full,  to  be  amended  without  pre- 
judice to  the  injunction.  So  also  in  the  case  of  ordinary  petitions 
in  the  Court  of  Chancery;  they  are  verified  in  full,  and  not 
by  a  short  form  of  affidavit  underwritten  or  annexed ;  and  accord- 
ingly the  amendment  of  such  petitions  has  been  permitted.  It  will, 
however,  be  observed,  that  the  amendment  of  a  bill  or  petition, 
verified  in  full  by  a  distinct  affidavit,  which  is  not  annexed  or 
underwritten,  but  filed  in  a  different  office,  can  in  no  way  affect  the 
validity  of  the  affidavit. 

The  question  which  arises  in  this  case  is,  as  to  the  mode  in 
which  cause  petitions  should  be  amended,  when  they  are  verified 
by  the  form  of  affidavit  underwritten  or  annexed.  The  proper 
course,  in  my  opinion,  having  regard  to  the  authorities  to  which  I 
have  referred,  and  to  the  principles  upon  which  those  cases  have 
been  decided  is,  not  to  allow  any  erasure,  alteration,  or  interline- 
ation in  the  petition  ;  but  to  direct  that  the  amendment  should  be 
made  at  foot  of  the  petition,  after  the  affidavit  to  verify,  or  should 
be  endorsed  thereon.  This  course  will  lead  to  no  difficulty,  even 
in  the  case  of  clerical  amendments.  If  a  Christian-name,  or  date 
or  sum  is  mis-stated  in  the  petition,  instead  of  amending  by  erasure 
or  interlineation,  an  amendment  can  be  added  at  foot  of,  or  endorsed 
on,  the  petition ;  something  in  this  form : — **  Your  petitioner,  by 
way  of  amendment,  showeth  that  the  name  'John  Jones,'  in  the 
petition  mentioned,  should  be  'William  Jones';  or,  'the  date  of 
the  1st  February  1850,'  should  be  '  1st  July  1850 ;'  or,  'the  sum 
£400  should  be  £500,"  &c. 
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It  appears  to,  me  that  I  should  no  more  be  justified  in  allowing 
a  petition  to  be  amended  by  erasure  or  interlineation^  where  it  is 
verified  by  a  short  form  of  affidavit  underwritten  or  annexed,  than 
I  should  be  justified  in  allowing  an  answer,  or  a  charge  or  discharge, 
to  be  amended.    The  same  principle  is  applicable  to  both.    The 
proper  course,  therefore,  in  my  opinion,  in  this  case  is,  to  allow  the 
petitioner  to  state  at  the  foot  of  the  petition,  and  independently  of 
it,  the  matter  which  he  wishes  to  be  introduced  by  way  of  amend- 
ment.   I  do  not  see  any  necessity  in  ^e  present  case  to  order  the 
amendment  to  be  verified,  at  least  at  this  stage  of  the  proceeding. 
IsGt  the  petitioner  be  at  liberty  to  amend  the  petition  in  this 
matter,  without  in  any  manner  altering,  erasing  or  inter- 
lining the  said  petition,  as.  now  verified,  by  stating  by  way 
of  amendment  at  foot  ofthe  said  ^tition,  after  the  affidavit 
to  verify,  or  by  endorsement*  thereoi^  the  said  amendments 
upon  which  the  Registrar  has  eodorded  his  naoke ;  and  let 
the  date  of  such  amendment  be  stated  at  the  heading 
thereof;  and  let  the  Deputy  Eeeperof  the  Rolls  place  in 
the  margin  of  such  amendments  a  new  title  to  the  cause 
petition  in  accordance  with  said  amendments ;  and  let  the 
petitioner  abide  his  own  costs  of  this  motion,  and  also 
abide  all  costs  which  may  be  incurred  in  making  such 
amendments. 

Rolls  Motion  Book,  302,  fol.  299,  1850. 
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LONG  and  Wife  v.  TOTTENHAM.  xr     o  lo 

Nov,  8, 18. 

Dec.  2. 

The  plaintiff  Major  Long,  when  the  bill  and  the  answer  of  the  An  officer  on 
^  '^  ^'  half-payreri. 

defendant  were  filed,  was  an  officer  on  foil  pajr  and  abroad  on  dent  ia>road  is 

not  priyileged 
service.    On  the  20th  of  June  1860,  he  went  on  half-paj,  and  it  fromgiyingse- 

appeared  by  an  affidavit  of  the  defendant^  filed  after  the  motion  was      ^^^  ^ 

made,  that  he  was  aware  of  the  fact  firom  the  "  Gazette"  on  the  25th  plaintiff  be- 
^  comes  liable  to 

of  June.     On  the  17th  of  September  1850,  a  replication  was  filed,  yv©  security 

*^  ^  for  costs,  after 

The  defendant's  affidavit  stated,  that  in  the  intervening  time  his  answer,   the 

filing  of  the 
solicitor  was  ill  and  nnable  to  attend  to  business,  and  had  left-Ireland  replication  win 

not  prednde 
in  bad  heallii  on  the  18th  of  September.    On  the  8th  of  October  the  Pendant 

the  defendant  called  on  the  plaintiff  by  notice  to  give  security  for  the  order. 

costs,  and  on  the  29th  of  October  he  served  notice  of  an  application,      '^^^^^^^ 

ant  Decame 

that  the  proceedinss  should  be  staved  until  security  was  ffiven.  aware  of  the 

*^  ^  -^  /  ©  plaintiTsliabi- 

nty  to  eiye  se- 
cond ror  costs 
Mr.  S.  B.  Miller^  for  the  defendant,  moved  accordingly.  on  the  25ih  of 

Jnne,  bat  did 
not  serre  no- 
Mr.   Oajfer,  for  the  plaintiff,   resisted  the    motion    on    three  until  the  29th 
grounds:— First,  that  the  {^aiotiff  was  privileged,  although  he  had  ^e^ouoo 
gone  on  half-pay,  as  be  was  still  in  the  service,  and  liable  to  be  ^^* 

called  on  at  any  time :  Powell  v.  Bernard  (a).    Secondly,  that  the  the    notice  ' 
„.         _    ,  ...  «        .      «  . .  ^  should    be 

filing  of  the  replication  was  a  step  taken  m  the  cause,  which  pre-  serred  before 

eluded  the  plaintiff.    Thirdly,  that  the  defendant  had  been  guilty  of  answering  has 

laches  and  should  have  served  notice  of  his  motion  sooner  s  Exe'  ^^^{^  the 

euiare  of  Robinson  v.  Bradley  (h) ;  WaUon  v.  Pirn  (c) ;  Foster  v.  Vacation. 

The  cases 

Byres  (d)  ;  Nolan  v.  French  (e) ;  Freel  v.  Trant  (/).  and  practice  as 

to  security  for 
costB   coimi- 

Mr..  Miller,  in  reply,  cited  Burke  v.  Betkam{g);  Eroelyn  v.  .  ^ 

Chij)pendale  (k).  <»d«' 

(a)  1  Hog.  144.  (6)  4  Law  Bee  K.  S.  9. 

(c)  2  Ir.  £q.  Bep.  26.  (<0  7Ir.  £q.  Bep.  638. 

(«)  10  Ir.  Eq.  Bep.  211.  (f)  11  Ir.  Eq.  Bq>.  278. 

(S)  2  Beav.  587.  (h)  9  Sim.  407. 
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Judgment. 


His  Honor,  as  to  the  first  point  made  by  the  plaintiff,  viz.,  that 
he  was  privileged,  was  of  opinion  that  the.  privilege  did  not 
extend  to  officers  on  half-pay,  whose  absence  abroad  was  voluntary, 
and  not  required  for  the  public  service. 


The  Masteb  of  the  Rolls. 

In  this  case  a  motion  has  been  made  on  the  part  of  the  defendant 
that  the  plaintiff  resident  out  of  the  jurisdiction  should  give  security 
for  costs. 

The  plaintiff  Mr.  Long  was  an  officer  on  full  pay,  when  the  bill 
was  filed,  and  therefore  not  bound  to  give  security  for  costs.  On  the 
20th  of  June  1850,  he  went  on  half-pay.  On  the  25th  of  June  the 
defendant  was  aware  that  Mr.  Long  had  gone  on  half-pay.  On  the 
17th  of  September  the  plaintiff's  replication  was  filed;  and  notice 
thereof  was  given  to  the  defendant  on  the  following  day.  On  the 
18th  of  September,  the  defendant's  solicitor  left  Ireland  in  ill  health. 
On  the  8th  of  October  a  notice  was  served  on  the  plaintiff's  solicitor, 
that  if  security  for  costs  was  not  given,  an  application  would  be 
made  to  the  Court  On  the  29th  of  October,  the  present  notice  of 
motion  was  served. 

It  is  insisted  on  the  part  of  the  plaintiff  that  the  motion  cannot 
be  sustained — ^first,  on  the  ground  that  an  officer  on  half  pay  is 
privileged  from  giving  security  for  costs ;  secondly,  that  the  plain- 
tiff haying  taken  a  step  in  the  cause  by  filing  a  replication  on  the 
the  17th  of  September,  the  application  is  late;  thirdly,  that  the 
defendant  should  have  applied  sooner. 

As  to  the  first  objection,  I  stated,  when  the  case  was  argued,  that 
an  officer  on  half-pay,  whose  residence  *  abroad  was  voluntary,  was 
not,  in  my  opinion,  privileged  from  giving  security  for  costs. 

As  to  the  second  point,  it  has  been  decided  in  England,  that  in, 
order  to  entitle  a  defendant  to  require  security  for  costs  from  the 
plaintiff,  he  must  make  his  application  at  the  earliest  possible  time 
after  the  fact  has  come  to  his  knowledge,  and  before  he  takes  a  further 
step  in  the  cause.  The  cases  on  this  subject  are  collected  in  the 
last  edition  o{  DanieVt  Chancery  Practice^  vol.  1,  pp;  30,  31. 

The  taking  of  a  step  by  the  plaintiff  has  not  been  held  in  any 
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English  case  to  deprive  the  defendant  of  the  right  to  require 
security.  On  principle  it  would  be  very  unjust  to  establish  such  a 
rule.  According  to  the  plaintiff's  argument^  if  the  replication  had 
been  filed  on  the  27th  of  June,  that  is  within  a  day  or  two  after  the 
defendant  was  aware  that  the  plaintifi^  Mr.  Long  had  gone  on  half- 
pay,  the  application  should  not  have  been  made. 

The  case  of  Robinson  v.  Bradley  (a),  relied  on  by  the  plaintiff, 
is  no  authority  for  the  proposition.  In  that  case  it  was  decided, 
that  if  a  defendant  served  commissioners'  names  upon  the  plaintiff, 
and  the  latter  returned  them  with  a  consent  approving  of  them ;  or 
if  a  defendant  neglected  to  file  his  answer  in  two  months,  and  was 
served  with  the  month's  notice  under  the  25th  of  the  Greneral 
Orders  then  in  force,  he  lost  his  right  to  call  on  the  plaintiff,  who 
was  resident  out  of  the  jurisdictioui  to  give  security  for  costs,  the 
fact  having  been  previously  within  the  defendant's  knowledge. 

In  WcUson  v.  Pirn  (b)  the  month's  notice  to  press  was  served  on 
the  29th  of  April  1839;  and  the  defendant,  instead  of  questioning 
the  right  of  the  plaintifis  to  proceed,  without  giving  security  for 
costs,  furnished  to  the  plaintiff's  solicitor  a  further  account,  which 
was  deemed  unsatisfactory,  and  did  not  move  until  the  following 
Michaelmas  Term. 

In  the  case  of  Nolan  v.  French  (c)  the  application  was  made 
after  the  time  for  answering  had  expired.  In  the  three  last  men- 
tioned cases  the  motion  was  refused,  on  the  ground  that  a  defendant^ 
who  has  allowed  the  time  for  answering  to  expire,  is  to  be  con- 
sidered as  ^  in  contempt,  and  cannot  afterwards  move  that  security 
for  costs  should  be  given,  if  he  was  aware  that  the  plaintiff  was  out 
of  the  jurisdiction.  The  same  observation  applies  to  the  case  of 
Preel  v.  Trani  (d). 

In  the  case  of  Foster  v.  Eyres  («),  the  plaintiff  obtained  a  condi- 
tional order  for  an  injunction  on  the  15th  of  February.  On  the 
l«t  of  March  the  defendant  appeared.     On  the  17th  of  March  the 


1850. 
' , ' 

LONG 

r. 

TOTTEN- 
HAM. 

Judgment. 


(a)  4LawB«c.  N.  S.9. 

(c)  10  Ir.  Eq.  Bep.  211. 

(«)  7  It.  Eq,  Rep. 
VOL.  1. 


(6)  2  Ir.  Eq.  Bep.  S. 
(d)  11  It.  Eq.  Rep.  27«. 
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plaintiff  served  notice  on  the  defendant  to  make  the  conditional 
order  absolute,  and  the  defendant  allowed  it  to  be  made  abeolate ; 
and  the  late  Master  of  the  Rolls  considered  that  making  the  order 
absolute  on  notice  to  the  defendant  disentitled  the  defendant  to 
require  security  for  oosta.  -  That  case  goes  further  than  any  case  in 
England ;  but  it  only  decides  that,  where  the  plaintiff  gives  notice 
of  an  adverse  motion,  and  obtains  an  order  on  notice  to  the  defend- 
ant, the  step  taken  by  the  plaintiff,  to  which  the  defendant  is  thus 
a  party,  precludes  the  defendant  from  moving  for  such  security. 
It  could  not  have  been  held  that  the  st^,  taken  by  the  plaintifl^ 
of  obtaining  and  serving  the  conditional  order  could,  without  more, 
have  barred  the  defendant  of  his  right  to  move. 

None  of  these  cases,  however,  establish,  that  the  filing  of  a 
replication  is  to  deprive  the  defendant  of  his  right  to  move  for 
security ;  and  I  am  of  opinion  that  that  step  is  not  sufficient  to 
deprive  the  defendant  of  his  right  to  move. 

The  third  question  is,  whether  the  defendant  is  prevented  by 
lapse  of  time  from  making  the  appli<iation  ?  I  put  out  of  consider- 
ation in  this  case  the  illness  of  the  defendant's  solicitor.  Such  a 
circumstance  would  involve  too  much  uncertainty  in  the  rule. 
Without,  however,  considering  that  matter,  it  appears  to  me  that 
the  application  was  in  time. 

The  last  day  for  serving  notice  in  Trinity  Term  was  the  12th  of 
June.  The  fact  of  the  plaintiff  having  gone  on  half-pay  came  to 
the  defendants  knowledge  on  the  25th  of  June.  On  the  8th  of 
October  he  required  security,  and  on  the  29th  of  October  notice  of 
the  motion  was  served,  an&  the  notice  was  in  the  Vacation  liat  of 
this  Term.  The  motion  was  therefore  moved  at  the  earliest  period 
at  which  it  could  have  been  moved,  without  the  special  leave  of  the 
Court.  If  the  time  for  answering  is  about  to  expire  in  Vacation, 
notice  must  be  served  before  the  expiration  of  such  time.  But  that 
practice  is  founded  on  a  different  principle — ^viz.,  that  the  notice 
must  not  be  served  when  a  party  is,  as  it  were,  in  contempt. 

There  is  no  case,  however,  independently  of  the  rule  last  men- 
tioned, which  decides  that  a  defendant  loses  his  right  by  not  serving 
his  notice  at  one  period  of  a  Vacation  instead  of  another,  where  the 


Digitized  by 


Google 


CHANCERY  EEPORTS.  131 

notice  most  be  to  move  in  the  following  Tenn,  no  matter  at  what        1850. 

RoUi. 

period  of  the  Vacation  it  is  served.  ' /— — ' 

LOiro 
None  of  the  cases  go  the  length  which  I  am  called  upon  to  go  in  ^^ 

this  case ;  and  I  am  of  opinion  upon  the  whole  that  the  'plaintiff     Totten- 
ham. 
should  give  security  for  costs. 


Be  it  so^  and  accordingly  refer  it  to  J.  J.  Murphy,  Esq.,  the  Order, 
Master  in  this  cause,  to  measure  the  amount  of  such  secu- 
rity, and  to  approve  of  two  sufficient  sureties  to  enter  into 
security  by  recognisance  before  said  Master,  or  before  a 
Master  Extraordinary  in  the  oountiy,  to  be  first  approved 
of  by  the  said  Master,  conditioned  for  payment  of  such 
costs,  if  any,  as  may  be  awarded  to  the  defendant  against 
the  plaintiffii  in  this  cause ;  and  upon  sudi  security  being 
so  measured,  let  the  plaintiff  be  at  liberty,  if  he  shall  so 
think  fit,  instead  of  entering  into  security  by  recog- 
nisance as  aforesaid,  to  transfer  to  the  credit  of  this 
cause,  with  the  approbation  of  said  Master  and  privity  of 
the  Accountant«6eneral,  so  much  Government  £3^  per 
cent,  stock  as  will  be  equivalent  to  the  amount  of  such 
security;  and  upon  such  stock  being  so  transferred  as 
afivesaid,  let  the  said  Acoountant-Greneral  draw  on  the 
Bank  of  Ireland  £rom  time  to  time  in  favour  of  the  said 
plaintifis,  or  of  their  attorney  thereto  lawfully  authorised, 
for  the  dividends  to  accrue  due  on  said  stock ;  and  let  the 
costs  of  this  motion  be  costs  in  the  cause. 

JRoUi  Motion  Book,  303, /o/.  73,  1850. 
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SPRING  V.  STEPHENSON. 
(Chancety.) 


Nov.  8,  20. 


Devise    of       John  Upton  the  elder,  being  entitled  to  the  lands  of  Ashgrove  under 
Blackacre, 

subject  to  the  a  lease  for  three  lives,  with  a  covenant  for  perpetual  renewal,  by 
debts  of  testa- 
tor, to  trostees  his  will,  bearing  date  the  2nd  of  February  1834,  devised  those  lands 
upon  trust,  out 

of  the'*  rents*'  to  trustees  upon  trust  in  the  first  place  to  pay  his  just  debts  and 
and  "issues,"    «,  -,     ^  «<• 

to  pay  to  his  funeral  expenses ;  and  after  payment  thereof,  upon  this  trust,  that 

sum  of^^lOOO  ^^^  ^^  ^^^  rents,  issues*  of  those  lands,  to  pay,  with  interest  at  the 

or  ma^ge!^  ™^  ^^  ^^  P*^  ^^^  P^  annum  from  the  day  of  his  decease,  to  his 

A^i^^&^t      t^^®  nieces,  Elizabeth,  Catherine  and  Frances,  daughters  of  his 

happen,   with  brother  Giles  Upton,  the  sum  of  £1000,  to  be  paid  on  attaining 

interest  from  '^       '  '^  ° 

the  period  of  the  age  of  twenty-one  years  or  day  of  marriage,  whichever  should 

his  death;  and 

in    case  they  first  happen ;  and  the  interest  or  proceeds  thereof  in  the  meantime 

should  all  die 

before  twenty-  to  be  paid  and  applied  towards  their  maintenance,  clothing  and 

riage,  he  gave  education ;  and  in  case  either  of  them  should  die  before  attaining 

thatsumtohis  •  ,i         .t    .    i  i    «  i*    « 

nephew.    The  twenty-one  years  or  mamage,  then  that  the  part  and  share  of  the 

b^eS^eS*^*  person  so  dying,  of  and  in  the  same  sum  of  £1000,  should  go  to  and 

ti  "^hi^  he  ^  P*^^  ^  ^^  survivor  or  survivors  of  them  at  the  time  aforesaid, 

directed  to  be  j^g  jm  addition  to  her  or  their  portions,  or  portion — ^the  same  to  be 

paid  out  of  the 

**  rents,  issues  equallv  divided  among  them  if  more  than  one,  share  and  share 

and  profits"  of     ^       '' 

BladLacre,  and 

gave  the  annuitants  powers  of  distress  and  entiy.    He  next  devised  r*  after  pay- 

ment  of  the  legacies  and  bequests  aforesaid")  Blackaere,  and  all  other  nis  real  and 

personal  estate,  subject  to  payment  of   his  debts,    legacies,  &c.,    to    the   same 

trustees  upon  trust  to  pay  £40  annually  for  the  maintenance  of  his  nephew  during 

minority,  and  directed  die  investment  during  that  time  of  the  suri>lus  **  rents, 

issues,  proceeds  and  profits,"  such  surplus  to  be  paid  over  to  him  on  his  attaining 

twenty-one;  firom  wnich  time  the  testator  directed  the  trustees  to  permit  his 

nephew  during  his  life  to  receive  the  **  rents,  issues  and  profits"  of  Blackaere,  and 

the  other  real  and  personal  estate,  with  power  to  jointure,  and  with  remainder  over 

in  strict  settlement  to  his  (the  nephew's)  issue. 

At  the  date  of  the  wiU  the  nephew  was  nineteen  yean  of  age,  and  the  nieces  were 
respectively  sixteen,  twelve  and  ten  years  of  age.  The  testator  left  personalty  to 
the  value  of  £800.  Held,  that  the  sum  of  £1000,  bequeathed  to  the  nieces,  might  b» 
raised  by  sale  of  Blackaere,  and  was  not  duurged  upon  the  annual  rents  only. 

*  5tc  in  the  original  wiU,  whidi  was  very  inaccurately  penned. 
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alike ;  and  if  but  one,  then  the  same  to  be  paid  to  8Qcb  sarvivor        1850. 

Chancety* 
at  the  time  aforesaid ;  and  in  case  thej  should  all  happen  to  die     ^>^    y  ."^ 

8PBINO 

before  twentj-one  or  marriage,  then  upon  trust  for  their  brother  v, 

(the  testator's  nephew)  John  Upton  the  younger.    The  testator        

then  directed  the  trustees  to  pay  or  permit   Edward  Upton  to     Statement, 

receive  out  of  the  rents,  issues  and  profits  of  Ashgrove  an  annuity 

of  £40  (by  a  codicil  reduced  to  £30  per  annum)  during  his  life, 

with  powers  of  distress  and  right  of  entry  to  secure  same.    He 

next  bequeathed  an  annuity  of  £10,  upon  certain  conditions,  to 

Catherine  Lyons  for  life,  also  to  be  paid  out  of  the  rents,  issues  and 

profits  of  Ashgrove,  with  similar  powers  of  distress  and  entry.    The 

testator  next  devised,  '^  after  payment  of  the  said  legacies  and  bequests 

as  aforesaid,"  the  same  lands  of  Ashgrove,  and  all  other  the  real 

and  personal  estate  of  which  he  should  be  seised  or  possessed  at  his 

decease.  Subject,  nevertheless,  to  the  payment  of  his  just  debts, 

legacies  and  funeral  expenses,  to  the  same  trustees,  to  pay  £40 

annually  for  the  clothing,  maintenance  and  education  of  his  nephew 

John  Upton  the  younger  during  his  minority ;  and  after  payment 

of  all  debts,  legacies  and  bequests,  to  put  and  place  the  rents,  issues, 

proceeds  and  profits  thereof,  until  John  Upton  the  younger  should 

attain  twenty-one  years,  at  interest,  either  in  some  public  stock  or 

fund,  or  else  upon  one  or  more  good  and  sufiicient  security,  either 

real  or  personal,  as  the  trustees  should  think  fit;  and  on  John  Upton 

the  younger  attaining  twenty-one  years,  to  pay  to  him  the  surplus 

monies  so  saved  during  his  minority,  and  to  permit  him  to  receive 

the  rents,  issues  and  profits  of  the  lands  of  Ashgrove,  and  of  the 

testator's  other  real  and  personal  estate  during  his  life,  with  a  power 

to  grant  a  jointure  of  £100  per  annum ;  and  on  the  determination 

of  that  estate,  upon  trust  for  the  first  and  other  sons  of  John  Upton 

the  younger  successively  in  tail ;  and  in  de&ult  of  issue  male  of 

John  Upton  the  younger,  with  remainder  to  the  testator's  nephew 

William  Stephenson,  and  his  heirs  for  ever,  subject  to  the  payment 

of  £1000  for  the  issue  female,  if  more  than  one,  of  John  Upton  the 

younger  as  should  be  living  at  his  decease ;  and  if  but  one,  the 

sum  of  £600  for  such  only  child.    The  will  concluded  with  some 

small  bequests  and  the  appointment  of  executors. 
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SPIONO 

V. 

8TSPSQ9H80M. 

Biatement, 


The  testator  John  Upton  the  elder  died  in  the  month  of  October 
1837f  leaving  personal  estate  of  the  value  of  £800.  At  the  date  of 
the  will  John  Upton  the  younger  was  about  nineteen  years  of  age, 
and  the  testator's  nieces  Elizabeth,  Catherine  and  Frances  were 
about  sixteen,  twelve  and  ten  years  of  age  respectively. 

Objections  were  raised  to  the  structure  of  this  suit,  principally 
resting  upon  the  ground  of  misjoinder,  but  depending  upon  a  state 
of  facts  too  complicated  to  justify  their  introduction  into  this  report 
beyond  the  allusion  made  to  them  in  the  judgment  of  the  Court. 
The  chief  question  in  the  cause  was  whether  the  legacy  of  £1000 
to  Elizabeth,  Catherine  and  Frances  Upton,  the  three  nieces  of  the 
testator,  could  be  raised  by  a  sale  of  his  real  estate  ?  or  whether  the 
annual  rents  and  profits  only  of  that  estate  were  liable  to  the  pay- 
ment of  the  legacy  ? 


Araument.  ^^  Solicitor' Genevidf  Mr.  Christian  and  Mr.  Robert  FergnsoUy 

for  the  plaintiffs. 

A  charge  of  debts  or  legacies  upon  the  rents,  issues  and  profits  of 
lands  carries  with  it  a  right  to  the  sale  of  the  lands  in  payment 
of  the  debts  or  legacies:  Berry  v.  A9hhafn{a).  In  Green  v. 
Belcher  (b)  Lord  Hardwicke  lays  down  the  rule  thus : — ^*  Where 
money  is  directed  to  be  raised  by  rents  and  profits,  unless  there  are 
other  w<Mrds  to  restrain  the  meaning  and  to  confine  them  to  the 
receipt  of  rents  and  profits  as  they  accrue,  the  Court,  in  order  to 
obtain  the  end  which  the  party  intended  by  raising  the  money,  has,  by 
tbe  liberal  construction  of  these  words,  taken  them  to  amount  to  a  di- 
rection to  sell;  and  as  a  devise  of  rents  and  profits  will  at  law  pass  the 
lands,  tbe  raising  by  rents  and  profits  is  the  same  as  raising  by  sale." 
His  Lordship's  observations  in  Bainee  v.  Dixon  (c),  and  those  of 
Lord  Thurlow  in  Shrewsbury  v.  Shrewsbury  (<Q  are  to  the  same  effect. 
In  Bootle  v.  Blundell(e)  Lord  Eldon  treated  it  as  a  settled  rule, 
that  where  a  term  is  created  for  the  purpose  of  raising  money  out 
of  the  rents  and  profits,  if  the  trusts  of  the  wiU  require  that  a  gross 


(a)  2  Ver.  26. 
(c)  1  Ves.  sen.  42. 


(b)  1  Atk.  505. 
id)  1  Ves.  jun.  2S4. 


(0  1  Mer.  233. 
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sam  should  be  raised^  the  ezpresBion  '<  rents  and  profits  **  will  not        1860. 
confine  the  power  to  the  mere  annual  rents,  but  the  trustees  are  to     *     «"cery,^ 
raise  it  out  of  the  estate  itself  by  sale  or  mortgage.     In  Sheldon  v. 


V, 
8TSPBEN80N. 


Dormer  (a),  where  there  was  a  trust  for  raising  portions  payable  at 
eighteen  or  marriage  out  of  rents  or  profits,  the  same  rule  prevailed;  -Argument, 
Lord  Somers  saying  that  in  the  case  of  a  will  where  an  estate  is 
charged  with  the  rusing  of  a  sum  of  money,  though  it  be  by 
rents  and  profits,  there  the  Court  has  frequently  decreed  sales,  and 
that  the  case  before  him  was  stronger  than  many  of  those  casesi 
because  there  was  a  time  prefixed  for  the  raising  of  the  portiori, 
which  could  not  be  done  by  annual  rents  and  profits  within  tibe  time 
limited.  Lord  Chancellor  Parker  made  a  ^similar  decision  in  Traf- 
ford  v.  Ashton  (&),  although  the  trust  was  that  the  portions  should 
be  raised  for  the  daughters,  to  be  paid  them  as  soon  as  conreniently 
could  be,  without  limiting  any  express  time  when  the  portions 
should  be  payable  ;  and  his  Lordship  there  took  a  distinction 
between  ^  profits  "  and  '^  yearly  profits.^  And  in  AUom  y.  Baek- 
house  {e\  where  a  testator,  devising  leasehold  estates,  held  under  a 
bishop's  lease,  directed  thai  the  renewi^ -fines  should  be  raised  out  of 
the  rents  and  profits.  Sir  Thomas  Plumer  held  that  the  fines  might 
be  raised  by  mortgage  or  by  a  sale  of  part  of  the  estate.  Here 
there  is  a  time  fixed  for  payment,  viz^  twenty-one  or  marriage,  and 
an  intermediate  gift  and  interest  at  £6  per  cent  The  direction  to 
pay  the  annuities  of  £40  and  £10  out  of  the  rents,  issues  and 
profits,  will  probably  be  relied  on  as  restndning  the  meaning  of 
*' rents,  issues^  to  annual  income;  but  in  Oheden  v.  Oheden(d) 
such  a  circumstance  was  not  deemed  sufficient  to  vary  ike  rule  of 
construction*  The  Court  will  take  into  consideration  collateral 
circumstances  which  throw  light  upon  a  wilL  Here  the  devisee  of 
the  estates,  John  Upton  the  younger,  was  about  ten  years  of  age  at 
the  date  of  the  will :  Lowe  v.  Lord  Huntingtower  (e).  The  tes- 
tator never  could  have  supposed  that  the  legacy  could  have  been 
raised  and  the  outgoings  of  the  property  met  by  the  annual  income 

(a)  2  Ver.  810.  (b)  1  P.  Wdm.  415. 

(c)  2  y.  &  B.  65.  (<0  1  Aik.  55a 

(e)  4  Bos.  532,  n. 
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1850.        in  two  years.      The  cases  of  Farmer  v.  M%lU{a)y   Gibson  v. 
Chancery, 
<,^— y  ■  —^     Rogers  (b),    Wroughton  ▼.  Colquhoun  (c),    and  Gibson  v.  Lord 

8PRIMO 

V.  Montfori  (d)f  were  also  referred  to. 

STEPHENSON. 

Argument.  ;^^  ^^^  ^^  ^^^.^  ^i^^cA,  contra. 

Almost  all  the  cases  cited  for  the  purpose  of  showing  that  this 
legacy  of  £1000  should  be  raised  by  sale  of  the  lands  arose  in 
reference  to  portions,  and  not  to  legacies.  Here  there  was  not  any 
moral  obligation  upon  the  testator  to  provide  for  his  nieces.  In 
Allan  V.  Backhouse  (e\  in  order  to  save  the  estate,  the  Court  was 
forced  to  put  a  strained  construction  upon  the  words  '^  rents  and 
profits.''  In  Evelyn  v.  Evelyn  (f)  the  Court  held  that  the  portions 
should  be  raised  by  perception  of  rents  and  profits  only,  and  relied 
in  some  measure  upon  the  extreme  youth  of  the  daughters ;  a  cir- 
cumstance existing  here  also.  A  similar  ruling  was  made  in  Mills 
V.  Banks  (p). 

Even  supposing  (what  we  do  not  admit)  the  rule  to  be  that 
'^ rents  and  profits"  do  not  prima  facie  mean  '^annual  rents  and 
profits,"  yet  such  is  the  construction  put  upon  the  will  where 
the  testator  treats  the  estate  as  existing  entire  after  raising  the 
legacy  :  Wilson  v.  Halliley  (h)  ;  Small  v.  Wing  (t)  ;  Foster  v. 
Smith  (k) ;  Taylor  v.  Emerson  (/).  Here  the  testator  so  treats  it, 
and  charges  upon  it  annuities,  which  he  directs  to  be  paid  in  the 
same  manner  in  which  the  £1000  legacy  is  to  be  paid,  viz.,  out  of 
the  rents.  He  contemplates  the  existence  of  a  residue  of  the  rents 
and  profits,  and  directs  that  it  shall  be  paid  over  to  his  nephew 
John  Upton ;  this  fact>  coupled  with  that  of  the  annuities  being 
included  in  the  charge  upon  the  rents,  has  been  held  sufficient  to 
show  that  the  charge  can  be  raised  by  perception  of  rents  only : 
Heneage  v.  Lord  Andover  (m).    The  limitation  over  of  the  £1000 

(a)  4  Bom.  86.  (6)  Ambl.  03. 

(c)  IDe  Gr.  & Sm.  36.  (rf)  1  Ves.  sen.  490. 

(c)  2  V.  &B.  65.  (/)  2P.  Wdm.  659. 

(g)  3  P.  Wdm.  1.  (A)  1  B.  &  MyL  590. 
(0  3  Bro.  P.  C.  Toml.  ed.  66.  (A)  1  Phfl.  629. 

(0  4  Dm.  &  War.  117. 
(m)  10  Price,  280;  S.  C.  3  Y.  &  Jcr.  360. 
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legacy  absolntelj  to  John  Upton  the  younger,  in  case  his  sisters        1850. 
should  all  die  before  twenty-one  or  marriage,  is  of  value  as  an  indi-     ^^-^ — ^ 

8PBINO 

cation  of  the  testator's  intention,  because  he  here  limits  the  legacy  v. 

over  to  the  tenant  for  life  of  the  lands,  who  would  prmcipally  suffer         

by  the  raising  of  the  legacy  out  of  the  rents,  and  gives  no  interest  Argumeiu. 
in  it  to  the  tenant  in  tail.  The  power  to  charge  Ashgrove  with  a 
jointure  of  £100  per  annum  supposes  that  those  lands  will  be  forth- 
coming for  the  purpose.  The  testator  has  drawn  throughout  his 
will  a  marked  distinction  between  Ashgrove  and  his  other  lands ; 
the  former  he  manifests  a  strong  anxiety  to  preserve  in  his  name 
and  family;  a  circumstance  in  Evelyn  v.  Evelyn  upon  which 
Lord  Raymond  much  relied.  Counsel  also  mentioned  Corhett  v. 
Maydwell  (a)  ;  Conyngham  v.  Conyngham  {b)  ;  Codrington  v. 
Foley  {c) ;  Stone  v.  Theed  (d)y  and  Earl  of  Shaftesbury  v.  Duke 
of  Marlborough  (e). 


The  LoBB  Chancellor.  Nov,  20. 

The  bill  in  this  case  was  filed  to  raise  a  legacy  of  £1000  charged      J^tdgment, 
upon  the  lands  of  Ashgrove  by  the  will  of  John  Upton  the  elder, 
and,  if  necessary,  for  an  account  of  his  personal  estate,  and  of  his 
debts,  legacies  and  funeral  and  testamentary  expenses,  and  by  whom 
and  with  whose  money  the  same  or  any  part  thereof  had  been  paid. 

As  to  the  first  question  raised — ^namely,  that  of  misjoinder  of  the 
plaintiffs  in  respect  to  the  legacy  of  £1000,  Anderson  v.  Wallis  (/) 
was  cited  for  the  defendants,  but  I  do  not  think  it  applicable  to  the 
present  case,  which  seems  to  me  to  fall  within  the  authority  of 
Bucheridge  v.  Glasse  (jg),  where  Lord  Cottenham  says,  p.  136: — 
^^I  am  not  prepared  to  hold  that  the  principle  that  parties,  though 
entitled  to  relief  upon  the  merits,  cannot  obtain  it  in  a  suit  in  which 
they  are  associated  with  co-plaintifis  who  are  not  so  entitled,  ought 
to  be  so  extended  as  to  iQake  it  necessary  that  every  plaintiff  should 

(a)  1  Salk.  159;  S.C.  2  Vem.  640;  Eq.  Cas.  Ab.  337,  pl.5;  3  Chan.  Rep.  191. 
(6)  1  Ves.  sen.  522.  (c)  6  Vee.  364. 

(J)  2  Bio.  C.  C.  242.  («)  2  M.  &  K.  111. 

(/)  4  Y.  &  C.  Exdi.  336,  aflcL  1  PhiL  202.         (^)  Cr.  &  PhiL  126. 
VOL.  1.  18 
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1850.        be  interested  in  and  entitled  to  every  part  of  the  relief.    Such  an 
Chancery. 
^— ^^ '     extension  would  create  great  mnltiplicitj  of  suits."    Here,  although 

SPRINO 

V,  the  plaintiffs  are  not  in  an  equal  degree  interested  in  the  legacy  of 

STEPHENSON. 

£1000,  yet,  on  perusal  of  all  the  deeds,  they  seem  to  me  to  have 

udgment,  g^^|^  ^  common  interest  as  to  entitle  them  to  maintain  this  suit  in 
that  respect.  That  disposes  so  far  of  the  question  regarding  the 
structure  of  the  suit. 

The  main  question  was,  whether  the  legacy  of  £1000  was 
raisable  out  of  the  annual  rents  and  profits  only,  or  whether  it  might 
be  raised  by  sale  of  the  lands  ?  The  words  of  the  bequest  are  as 
follows : — [His  Lordship  here  read  the  bequest  and  several  of  the 
succeeding  passages  in  the  will.] 

The  scope  of  the  will,  as  regards  the  sum  of  £1000,  is  in  itself 
plain  enough,  and  except  there  be  a  difference  as  to  the  mode  of 
raising,  does  not  differ  from  the  ordinary  charge  of  a  portion  pay- 
able at  twenty-one  or  marriage,  with  interest  in  the  meantime ;  that 
is  to  say,  in  other  words,  that  until  the  portion  be  wanted,  interest 
should  be  payable,  but  when  wanted,  that  it  should  be  raised.  Then 
comes  the  question,  how  is  it  to  be  raised?  I  do  not  think  it 
necessary  to  go  in  detail  through  the  older  authorities  upon  this 
subject^  which  are  collected  and  commented  on  in  Allan  y.  Back- 
house  (a),  by  Sir  Thomas  Plumer,  V.  C.  That  case  differed  from 
the  present  case  as  to  the  nature  of  the  purpose  for  which  the 
money  was  to  be  raised,  which  there  was  for  the  payment  of 
renewal  fines,  but  in  other  respects  it  bears  strongly  on  this  case. 
Sir  Thomas  Plumer  says : — ^'  In  construing  the  words  ^  rents  and 
profits '  in  a  will  to  amount  to  a  power  to  raise  a  gross  sum  of  money, 
the  occasion  on  which  the  necessity  of  providing  that  sum  would 
arise  must  be  observed.  The  time  cannot  be  known  with  certainty, 
depending  on  a  contingency.''  So  here  too  the  time  cannot  be 
known  with  certainty.  Again,  he  says: — "Whatever  might  have 
been  the  interpretation  of  these  words  [rents  and  profits],  had  the 
case  been  new,  whatever  doubt  might  have  arisen  upon  them  as 
denoting  annual  or  permanent  profits,  it  is  now  too  late  to  speculate, 
this  Court  having  by  a  technical,  artificial,  but  liberal,  construction 

(a)2V.  &B.e5. 


Digitized  by 


Google 


SPBIMG 

V. 

STEPHENSON. 


CHANCERY  REPORTS.  139 

in  a  series  of  authorities  admitting  it  not  to  be  the  natural  meaning,        1850. 

Chancery. 
extended  those  words,  when  applied  to  the  object  of  raising  a  gross 

sum  at  a  fixed  time  when  it  must  be  raised  and  paid  without  delay, 

to  a  power  to  raise  by  sale  or  mortgage,  unless  restrained  by  other 

words."     The  object  in  Trafford  v.  AMhton  (a)  was  to  raise  por-      J^^dgment. 

tions,  and  it  is  a  stronger  authority  than  Allan  v.  Backhouse ^ 

because  the  raising  of  renewal  fines  is  absolutely  necessary  to 

preserve  the  estate.    Here  the  first  question  is,  what  is  the  testator's 

intention  as  to  the  time  for  raising  the  portions?     The  testator's 

n^hew,  John  Upton  the  younger,  was  at  the  date  of  the  will  about 

nineteen  years  of  age ;  the  three  nieces  to  whom  he  bequeathed  the 

£1000  were  of  more  tender  years,  but  within  no  yery  long  time 

after  the  testator's  death  the  whole  sum  might  have  become  payable 

had  the  two  younger  nieces  died  under  twenty-one ;  by  the  clause  of 

survivorship  the  eldest  would  have  taken  the  whole,  and  she  may 

have  married  several  years  before  attaining  twenty-one,  and  upon 

her  marriage  would  have  been  entitled  to  payment.    It  is  scarcely 

possible  to  suppose  that  the  testator  intended  any  thing  else  than 

that  the  portions  should  be  forthcoming  at  the  marriage  of  the 

legatees* 

There  are  certainly  ingredients  for  doubt  in  the  direction  to  pay 
the  annuities  out  of  the  rents,  issues  and  profits.  But  it  is  unques- 
tionable that  if  the  £1000  were  raised  out  of  the  yearly  rents  and 
profits,  the  whole  income  would  have  been  absorbed.  Again,  how 
is  the  £6  per  cent,  interest  on  the  £1000  to  be  provided  for  if  the 
principal  is  to  be  raised  out  of  the  rents  only  ?  It  appears  to  me 
that  the  will  imported  that  the  portions  are  to  be  raised  at  twenty- 
one  or  marriage,  and  provided  for  payment  of  interest  until  one  or 
other  of  those  periods  arrived.  It  is  difficult  to  reconcile  the  whole 
of  the  will  with  this  construction ;  but  though  not  without  doubt, 
yet  I  think  that  this  sum  is  a  charge  upon  the  corpus  of  the  estate, 
and  that  the  parties  deriving  under  the  legatee^  are  not  driven  to 
&31  back  upon  the  annual  rents  received  by  the  tenant  for  life  during 
his  life.  I  have  not  found  any  case  in  which  a  fixed  time  was 
appointed,  that  the  raising  of  the  sum  had  to  wait  for  the  perception 

(a)  1  p.  WxM.  415. 
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1850.        of  rents  and  profits.    In  Evelyn  v.  Evelyn  {a\  The  Earl  of  Rivers 
Chancery. 

V.  Lord  Derby  (ft),  ffeneage  v.  Lord  Andover  (c),  and  Ivie'j. 

Gilbert  (d),  there  was  not  anj  time  limited  for  payment ;  and  in 
Evelyn  v.  Evelyn  that  circumstance  is  much  relied  on.  On  these 
udffment.  g^QQn^  j  cannot  distinguish  this  case  in  principle  from  Allan 
Y.  Baekhousey  and  therefore  think  that  the  plaintififs  are  entitled  to 
the  relief  thej  seek  with  reference  to  the  £1000  charge. 

With  regard  to  the  rentcharge,  I  shall  not  give  anj  specific  direc- 
tion, it  not  appearing  that  any  thing  was  due  on  fi>ot  of  it  at  the ' 
time  of  filing  the  bill.  As  to  the  debts  alleged  to  have  been  paid 
off  by  the  tenant  for  life,  I  think  that  the  bill  ought  to  be  dismissed. 
A  great  deal  of  expense  has  been  caused  in  this  suit  by  reason  of  its 
not  having  been  confined  to  the  raising  of  the  £1000.  I  must  direct 
the  plaintiffs  to  pay  the  costs  incurred  in  respect  of  the  rentcharge 
and  the  debts. 

1  Reg.  Lib.  Gen.  fol.  19,  61. 
(a)  2  P.  Wmfl.  659.  (6)  2  Vem.  72. 

(c)  lOPricc,  230;  S.  C.  8  Y.  &  Jer.  300. 
(rf)  2  P.  Wma.  13;  S.  C.  Prec.  Chan.  588 ;  2 Bro.  P.  C.  463. 


FINUCANE  V.  STUDDERT. 

Dec.  3,  4. 

A  testator  de-  Bt  will  bearing  date  the  10th  of  April  1818,  Thomas  Steele  of 

vised  IftTK^ff  \jQ 

A  for  life,  re-  Cullane  Castle,  in  the  county  of  Clare,  devised  to  trustees  consider- 

sOT^  succes-    ^^^®  ^^^  estates  upon  trust  for  his  nephew  Thomas  Steele  for  life, 
sively  in  toil, 

remainder  to  B  for  life,  remainder  to  his  sons  successiyely  in  tail,  remainder  to 
testator's  nieces  C  and  D,  and  the  smriyor,  for  their  respectiye  lives  as  tenants  in 
common ;  he  also  bequeathed  to  B  a  smn  of  £1000,  charged  upon  his  real  and  per- 
sonal estate,  to  be  by  her  distributed  among  her  vonnger  children  in  sudi  shares 
as  she  should  think  proper,  provided  always  that  if  I>  should  under  the  foregoing 
limitations  in  the  will  get  into  possession  of  the  lands,  then  the  said  sum  of  £1000 
should  not  be  paid  unto  her  for  me  purpose  aforesaid.  D  survived  the  testator,  but 
died,  her  life  estate  in  remainder  in  the  lands  never  having  taken  effect  in  possession. 
Held,  that  she  took  a  vested  interest  in  iSttb  legacy  of  XIOOO  at  the  death  of  the 
testator,  subject  to  be  divested  on  the  happening  of  the  contingency,  and  accord- 
ingly that  interest  was  payable  upon  the  legacy  from  the  testator  s  decease. 
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remainder  to  his  first  and  other  sons  successiyelj  in  tail,  with        1850. 

Chnuiery, 
rendainder  to  his  daughters   as  tenants  in  common  in  tail,  with     v— ^y— > 

FIHUOAlfE 

remainder  to  Thomas  CHalloran  for  life,  with  remainder  to  his  first  ^^ 

and  other  sons  snccessivelj  in  tail,  with  remainder  to  testator's  studbbbt. 
nieces  Mary  M'Mahon  and  Barbara  Carmodj,  and  the  survivor  of  statement, 
them,  for  their  respective  lives  as  tenants  in  common,  with  remainder 
over.  The  will  also  contained  the  following  bequest  :^"  I  give  and 
bequeath  to  mj  niece  Barbara  Carmody  the  sum  of  £1000,  to  be  by 
her  distributed  to  and  among  her  younger  children  in  such  shares 
and  portions  as  she  shall  think  proper.  Provided  alw|t.ys,  and  my 
will  is,  that  if  the  said  Barbara  Carmody  shall,  under  the  limita- 
tions of  this  my  will,  get  into  the  possession  of  the  lands  hereinbefore 
mentioned,  then  and  in  such  case  the  said  sum  of  £1000  sbdl  not 
be  paid  unto  her  for  the  purpose  aforesaid."  The  will  also  charged 
the  real  estate  as  well  as  the  personal  estate  with  payment  of  the 
legacies  given  by  the  testator. 

The  testator  died  in  the  year  1821.  Barbara  Carmody  died  on 
the  3rd  of  February  1847,  the  real  estates  never  having  become 
vested  in  her  in  possession. 

This  cause  now  came  before  the  Court  upon  rep<»t  unexcepted 
to  and  for  further  directions.  The  report  found  that  the  persons 
entitled  under  Barbara  Carmody  to  the  kgaey  of  £1000  were 
entitled  to  interest  from  the  year  1827,  tip  to  whidi  time  it  had 
been  paid  from  the  death  of  the  testator  by  retention  of  rents. 

Mr.  Francis  Fitzgerald  and  Mr.  W.  W.  Brereton^  for  the  defend-     Atrgument, 
ant,  the  present  tenant  in  tail  of  the  real  estates. 

To  an  error  in  law  patent  on  the  report  an  objection  may  be 
taken  at  the  hearing,  although  no  exception  has  been  filed :  Adams 
V.  CkueUm  (a).  Such  an  error  exists  vnth  reference  to  the  interest 
upon  the  legacy,  which  only  vested  at  the  death  of  Barbara  Carmody 
in  1847,  and  can  therefore  bear  interest  from  that  time  only; 
until  her  death  the  legacy  was  contingent,  because  until  then  it  was 
uncertain  whether  or  not  the  real  estates  would  ever  vest  in  her  in 
possession.     Even  where  the  legacy  is  payable  out  of  personal 

(a)  6  Ves.  226. 


Digitized  by 


Google 


142  CHANCERY  REPORTS. 

1850.  estate  only  if  the  period  of  payment  be  deferred  until  an  event  which 

>  ^V"**^  °^&y  ^^  11^7  ^^^  happen,  the  effect  is  to  render  the  legacy  contin- 

^"^v?^"  gent:  Atkifu  v.  Hiceocks (a).     That  rule  is  much  stronger  when 

STUBDEBT.  applied  to  a  legacy  charged  upon  real  estate :  PawleU  v.  Pawlett  (ft). 

Argument,  -Dies  incertus  conditionem  in  iestamenio  faeii. 

Mr.  H.  O^Hara^  for  the  executrix  and  children  of  Barbara 
Carmody. 

This  legacy  was  vested  in  Barbara  Carmody  at  the  death  of  the 
testator,  subject  to  be  divested  on  her  succeeding  to  the  real  estates. 
The  Court  would  have  paid  out  such  a  legacy  to  her  in  her  lifetime 
without  security,  if  it  had  been  given  to  her  absolutely :  Griffiths 
V.  Smith  (c) ;  Fawhes  v.  Gray  (d).  The  Court  will,  firom  the 
language  of  the  bequest,  imply  a  life  interest  in  the  legacy  to 
Barbara  Carmody.  In  Acheson  v.  Fair  {e\  Sir  Edward  Sugden 
observed,  that  if  a  testator  give  an  estate  to  a  man  to  dispose  of 
to  others,  and  they  would  only  take  in  default  of  appointment  by 
implication,  and  there  are  words  giving  the  estate  to  the  donee 
of  the  power,  it  is  a  very  &ir  implication  to  give  him  an  estate 
for  life.  Barbara  Carmody  therefore  took  a  vested  interest  in  the 
legacy,  subject  to  be  divested  on  the  happening  of  the  contin- 
gency, with  a  power  of  appointment  amongst  her  children,  and  in 
default  of  appointment  they  took  equal  shares  at  her  death,  inas- 
much as  the  Court  implies  a  gift]  to  children  where  there  is  a  mere 
power  of  distribution  amongst  them  given  by  the  wiU :  Burrough 
V.  Philcox  (f). 

Mr.  W.  W.  Breretofiy  in  reply. 

In  Raven  v.  Waite(jg\  and  in  Pett  v.  Feihwes(h)y  it  is  laid 
down  that  legacies  do  not  of  their  own  nature  carry  interest  until 
default  is  made  in  payment,  and  if  made  payable  at  a  future  day 

(fl)  1  Atk.  600. 
(b)  I  Vera.  821,  Raithby's  ed. ;  S.  C.  2  Ventris,  366. 
(c)  1  Vea.  jun.  97.  (cO  18  Vee.  131. 

(«)  3  Dr.  &  War.  512,  527-  (/)  5  My.  &  Cr.  73. 

(S)  1  Swan.  553.  (A)  1  Swan.  561,  h. 
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that  thej  carry  interest  from  such  time  of  payment.    A  charge        1850. 

ChtMC€ry» 
upon  land  payable  at  a  future  day  does  not  vest  until  the  time  of  pay-     \— »y  ■; 

ment :  Phtpps  v.  Lord  Mulgrave  (a).    A  legacy  charged  upon  real  ^^ 

estate,  and  payable  at  a  future  day,  sinks,  as  to  the  real  estate,  by    btuddebt. 

the  death  of  the  legatee  before  the  time  of  payment :  Pearce  v.     Argument. 

Laman  (ft) ;  and  the  rule  is  the  same  where  a  legacy  is  given  first 

out  of  the  personal  estate  ;  and  if  that  be  not  sufficient,  then  out  of 

the  real  estate :  Duke  of  Ckandos  v.  Talbot  {c).    The  contingency 

here  being  annexed  to  the  substance  of  the  gift,  and  payment  being 

postponed  from  circumstances  personal  to' the  legatee,  and  not  for 

the  convenience  of  the  estate,  the  legacy  was  plainly  contingent 

until  the  death  of  Barbara  Carmody:  Butlef^s  Peame^  9th  ed., 

p.  556,  note. 

The  case  of  Pinbwy  v.  Elktn  (d)  was  also  mentioned. 

The  LoBB  Chahcellob. 

I  am  inclined  to  think  that  this  legacy  vested  at  the  death  of  the 
testator  Thomas  Steele,  but  was  liable  to  be  divested  on  the  occur- 
rence of  an  event  which  has  not  happened.  I  shall  look  into  the 
authoritiee.  A  question  might  arise  as  to  whether  the  children  took 
an  interest  or  not. 

Mr.  (yHara  said  that  it  would  not  be  necessary  to  consider  that 
question,  as  the  children  would  at  all  events  take  as  the  next-of-kin 
of  Barbara  Carmody. 


The  LOBB   CHANCEIiLOB.  X)^.  4, 

I  think  that  this  is  a  plain  case,  and  must  be  governed  by  the     Judgmau. 
decisions  in  Griffiths  v.  Smith  (e)  and  Pawkes  v.  Gray  (f)^  which 
show  that  where  a  legacy  is  vested,  and  the  time  for  payment  is 
arrived,  although  it  is  made  defeasible  upon  a  subsequent  contin- 
gency— ^viz.,  the  legatee's  succeeding  to  certain  real  estates,  he  will 

(a)  8  Ve«.  613.  (6)  8  Ves.  135. 

(c)  2  P.  Wms.  610,  611.  (<0  1  P-  Wdm.  568. 

(e)  1  Ves.  jnn.  97.  (/)  18  Vw.  131. 
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1850.        be  entitled  to  his  legacy  without  giving  security  to  refund;  for  the 
t^-^v — 'j     Court  cannot  keep  it  to  await  the  event.    I  cannot  see  any  grounds 
^^  in  the  language  of  the  gift  to  Barbara  Carmody  which  distinguish 

STUBDXBT.  this  casc  from  those  referred  to ;  nor  do  I  perceive  any  solid  ground 
Judgment,  ^^  difference  in  this  respect  between  legacies  charged  on  real  estate 
and  those  not  so  charged,  as  these  cases  were  not  decided  merely  on 
the  ground  that  the  legacies  were  vested,  but  that  the  time  of  pay- 
ment had  arrived.  Here  there  is  not  any  time  fixed  for  payment ; 
the  language  therefore  imports  that  it  might  be  paid  immediately. 
It  would  be  hard  to  hold  otherwise,  for  in  that  case  no  benefit  might 
result  to  the  legatee  Barbara  Carmody  during  her  life ;  against 
such  a  construction  this  Court  would  and  ought  to  struggle  as  much 
as  possible.  It  would  not  be  a  natural  construction ;  it  is  more 
natural  to  say  that  the  legacy  was  intended  to  be  vested  immediately 
upon  the  death  of  the  testator,  subject  to  be  divested  on  the  happening 
of  the  event  during  the  lifetime  of  Barbara  Carmody.  This  appears 
to  have  been  the  construction  put  upon  it  in  the  Master's  office,  and 
is  in  conformity  with  Griffiths  v.  Smith  and  Pawkes  v.  Gray.  The 
contingenoy  annexed  by  the  testator  to  a  legacy  in  Colhoun  v« 
Thompson  (a)  resembles  that  in  the  present  case ;  but  the  contingency 
there  was  mixed  up  with  the  words  of  the  gift,  and  it  became  a  ques- 
tion of  construction  as  to  the  time  when  the  legacy  was  payable.  A 
fiftther  reciting  by  will  that  lands  were  by  his  marriage  articles  set- 
tled on  his  son,  and  failing  him  and  his  issue  on  his  (the  testator's) 
daughters,  declared  that  in  case  his  daughters,  or  either  of  them, 
should  become  entitled  to  the  lands  in  the  event  of  the  son  dying  with- 
out issue,  she  or  they  so  becoming  entitled  should  not  have,  possess  or 
enjoy  any  part  of  his  property.  But  in  case  the  daughters  should 
not  become  entitled  to  the  lands,  he  bequeathed  a  legacy  to  each ; 
and  in  case  the  daughters  should  die  under  twenty-one  or  many 
without  consent,  the  legacy  of  her  so  dying  or  marrying  should  go 
to  the  survivor.  Sir  A.  Hart  held  that  a  daughter  marrying  after 
the  testator's  death,  with  consent,  and  attaining  twenty-one,  was 
entitled  to  the  legacy,  although  she  subsequently  became  entitled  to 
the  lands  on  the  death  of  the  son  and  his  issue.    He  thought  that 

(a)  Beatty,  242. 
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the  contingency  there  most  be  necessarily  referred  either  to  the        1860. 
event  of  the  son  dying  without  issae  before  the  testator,  or  to  the    \.J!^!^^!2j 
time  when  the  portions  would  be  payable,  if  a  time  of  payment  were 
prescribed  by  the  will,  or  if  it  could  be  collected  from  necessary    studdebt 
impliciation.      He  thought  that  the  gift  over  of  the  legacies  of     Judgmtnt. 
daughters  dying  before  twenty-one  or  marriage,  with  consent^  afford- 
ed sufficient  implication  that  the  testator  intended  each  daughter 
attaining  twenty-one  or  marriage,  with  consent,  to  become  imme- 
diately entitled  to   her  legacy.      Both   Griffiths  v.  Smith  and 
Fawkes  v.  Gray  were  cited  upon  that  occasion.    The  view  which 
I  take  of  the  present  case  is,  that  the  legacy  was  vested  on  the 
death  of  the  testator,  and  that  the  time  for  payment  of  it  had 
then  arrived,  and  that  accordingly  the  persons  now  representing  the 
legatee  are  entitled  to  interest  from  that  period.    Their  costs  must 
be  paid  by  the  inheritor,  who  brought  them  here  with  the  hope  of 
exonerating  his  estate  from  the  interest.    The  costs  may  be  added 
to  the  amount  of  the  demand. 


VOL.  1.  19 
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1^51. 
Cktmeerf. 


Feb.  15. 

The   Coxxit 
will  review  the 
exercise  of  the 
Maater's    dis- 
cretion  in  re- 
ports   under 
the  145th  and 
146th  General 
Orders;  and 
it    is    the 
duty  of  the 
Court  to  con- 
sider both  the 
state   of  the 
property    and 
the  interests  of 
the  parties. 

SembU— 
The  Court  has 
not  jurisdic- 
tion, in  oppo- 
sition  to    the 
wish  of  Uie  in- 
heritor, to  dis- 
charge solvent 
tenants,    bj 
means   of  an 
ejectment    for 
non-payment 
of  rent,  firom 
their    cove- 
nants to   pay 
rent 


Statement, 


HUTCHINS  •.  HUTCfflNS. 

In  i^at^  caae  a  reoeirer  had  been  appointed  orer  the  defendant's 
estates;  and  the  Master^  in  a  repcart  mider  the  145tb  and  146th 
General  Orders,  found  inUr  aKa  ''  That  David  (XEellj  held  jointfy 
with  his  son  David  OK^j,  jm.,  under  a  lease  for  tkirtj-one  jrears, 
&c.f  and  that  he  kad  been  lately  discharged  as  an  insolvent;  and  that 
the  said  lands  shocdd  be  taken  up  upon  the  terms  of  David  CKEellyi 
jun^  ^jing  the  arrears  ci  rent;  and  that  in  the  event  of  lii» 
deefining  to  pay  such  arrears,  prooeedings  by  ejectment  shouM  be 
taken.** 

The  lease  contained  joint  and  several  eonrenants  bj  the  CXEellTB 
to  pay  the  rent ;  and  it  appeared  firom  the  receiver's  sworn  state- 
ment of  facts  that  David  O'Eelly,  jun.,  was  solvent. 

To  the  above  report  the  defendaDt  excepted,  on  the  ground  that 
the  Master  ought  to  have  directed  an  action  upon  the  covenant 
against  David  O'Eelly,  jun. 

The  case  was  first  argued  before  his  Honour  the  Master  of 
the  Rolls,  who,  intimating  an  opinion  that  the  Court  had  not 
jurisdiction,  in  opposition  to  the  inheritor,  to  evict  a  lease  where 
the  rent  was  secured  by  the  covenant  of  a  party  alleged  to  be 
solvent,  gave  the  defendant  leave  to  bring  an  action.  From  this  ' 
order  David  O'Kelly,  jun.,  appealed. 


Argument,         Mr.  Brewster  and  Mr.  Sherlock^  for  David  O'Kelly,  jun. 

Mr.  R.  R.  Warren,  for  the  defendant. 

Mr.  Chattertony  for  the  receiver. 

The  LoBD  Chancellob. 
Judgment,  I  do  not  see  bow  I  can  relieve  the  appellant  firom  bis  covenant. 
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HUTCHINS 


It  has  been  contended  that  the  decision  of  the  Master  upon  an 

inquiry  of  this  kind  is  final ;  but  certainly  this  is  not  so^  and  the 

Master's  discretion  is  subject  to  review.  It  is  my  dnty  to  look  to  the  ^^ 

expediency  of  what  the  Master  has  directed,  and  to  consider  not    hutchins. 

only  the  state  of  the  proper^,  but  also  the  rights  of  the  parties.    In     Judgment. 

minor  and  lunacy  matters  the  Court  has  a  wider  discretion  with 

regard  to  tenants  than  in  adverse  suits.    Where  an  inheritor  resists 

ity  the  Court  ought  not  to  compel  him  to  forego  rent  which  is  due 

to'  his  estate.    Viewing  the  case  with  regard  to  expediency,  how  can 

it  be  said  to  be  expedient  that  an  ejectment  for  non-payment  of  rent 

should  be  brought,  and  the  tenant  exonerated  from  his  covenants, 

where  that  tenant  is  solvent  ?    This  is  not  my  notion  of  expediency. 

Tlie  case  mig^t  be  otherwise  if  no  person  but  Mr.  O^Eelly,  sen., 

were  ooneemed.      And  were  my  opinion  upon  that  point  different 

from  what  it  is,  I  could  not  take  from  the  inheritor  his  property 

upon  any  notion  of  expediency  which  I  might  entertain.     The  order 

of  the  Master  of  the  Bdls  must  be  affirmed,  and,  though  it  is  a 

hard  case,  vdth  costs.    The  receiver  is  not  entitled  to  any  costs. 

NoTX.^Yide  H<mt  t.  Lord  Longford  (Dm.  Bep.  S28.) 
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1850. 
RoUs, 


HUNTER  V.  KENNEDY. 


WALLACE,  PeHHoner;  KENNEDY,  EeqH>ndefU. 

Junes.  {In  the  Rolls.) 

Juhf^, 

H.  E.,  by  an  An  order  was  made  in  this  cause  and  matter,  bearing  date  the  28th 

unregistered 

deed,  granted    pf  June  1848,  whereby  it  was  referred  to  the  Master  to  inquire  and 

a  rentcharge 

to  his  dangh-  report  whether  the  sum  of  £1400  was  justly  and  fairly  due  on  foot 

danght^'s  o^  ^^  annuity  of  £100,  under  the  deed  bearing  date  the  18th  of 
S^^  ext  ^^7  ^^31,  and  that  the  defendant  Hugh  Kennedy  should  be  at 
foiktinff  d^*  lil>erty  to  rely  upon  the  Statute  of  Limitations,  upon  the  said  refer- 
to  whichH^.  ence;  and  also,  that  the  Master  should  inquire  and  report  the  relative 
was  a   party,  '  ^  ^ 

and  which  re-  priority  of  the  demands  of  the  plaintiffs  and  the  petitioner. 

cited  the  grant, 

the  rentcharge       The  Master  made  his  report  under  the  said  order,  and  found  that 

was  conveyed 

by  the  dangh.  the  sum  of  £1400  was  not  due  on  foot  of  the  annuity  of  £100  under 

ter  to  trustees. 

The  latter       the  said  deed  of  the  18th  of  July   1831 ;    but   that  the  sum  of 

deed  nrftM    t^s 

astered.   H.     £600,  being  six  years'  arrears  of  the  said  annuity,  up  to  the  Ist  of 

mortga^the  November  1846,  the  gale  day  next  before  the  filing  of  the  bill, 

wh^AerOTt-  ^^g®^®'^  ^*^  ^^^  arrears  which  fell  due  since  that  day,  up  to  and 

b^d^^  for  the  1st  of  May  1850,  and  amounting  to  £350,  making  together 

^riS^*^  the  sum  of  £950,  were  due  on  foot  of  the  said  annuity ;  and  the 

^Id,  that  the  Master  further  found  that  the  demand  of  the  plaintifis  was  prior 

rentcharge, 

though  to  the  demand  of  the  petitioner. 

granted  by  an 

uuregisteied  To  this  report  exceptions  were  taken  by  the  petitioner  Hugh 

ority  over  the  Wallace,  and  those  exceptions  having  been  overruled  by  the  Master, 
^g^^f  ^  the  case  was  argued  on  appeal  from  the  Master^s  decision, 
tion  'oFaT  -^^^  P^^"^  raised  by  the  exceptions  was,  that  the  petitioner's  mort- 
setaement.  ^^  ^f  ^^le  1st  of  July  1 832  was  registered  on  the  30tii  of  November 
1847,  and  that  the  deed  of  the  18th  of  July  1831,  under  which 
the  plaintiffs  claimed,  was  never  registered,  and  that  therefore 
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the  Master  should  have  found  that  the  petitioner's  demand  was  prior        1850. 
to  that  of  the  plainti£rs.  «—— y— ^ 

The  facts  of  the  case  were  these : — 

By  indenture  of  the  18th  of  July  1831^  made  between  the  said  kennidt. 
Hugh  Kennedy  of  the  one  part,  and  his  daughter  Dorothea  Kennedy  statmtwt 
of  the  other  part,  reciting,  among  other  things,  that  a  marriage 
was  shortly  intended  to  be  had  and  solemnised,  between  Samuel 
Price,  Esq.,  and  the  said  Dorothea,  and  reciting  that  the  said  Hugh 
Kennedy  had  agreed,  in  order  to  make  a  present  provision  for  the 
said  Dorothea,  to  grant  to  her  and  her  assigns,  during  the  joint  lives 
of  them,  the  said  Hugh  Kennedy  and  Dorothea  Kennedy,  an  annuity 
or  yearly  rentcharge  of  £100,  to  be  issuing  and  payable  out  of  and 
charged  upon  the  lands  therein  mentioned ;  it  was  witnessed,  among 
other  things,  that  the  said  Hugh  Kennedy  granted  to  the  said  Doro- 
thea the  said  yearly  rentcharge,  to  be  issuing  and  charged  upon  the 
lands  of  Cultra,  and  other  lands  in  the  deed  mentioned;  and  the 
deed  contained  the  usual  powers  of  distress  and  re-entry.  That  deed 
was  not  registered. 

By  deed  bearing  date  the  following  day  (the  19th  of  July  1831), 
which  was  the  marriage  settlement,  executed  on  the  marriage  of 
the  said  Samuel  Price  with  the  said  Dorothea,  and  made  between 
the  said  Samuel  Price  of  the  first  part,  Hugh  Kennedy  of  the  second 
part,  Dorothea  Kennedy  of  the  third  part,  and  trustees  of  the  fourth 
part,  after  reciting,  among  other  things,  that  the  said  Hugh  Kennedy, 
by  the  said  deed  of  the  18th  of  July  1831,  had  granted  to  the  said 
Dorothea,  during  their  joint  lives,  the  said  annuity  or  rentcharge  of 
£100,  charged  on  said  lands  of  Cultra,  &c.,  situate  in  the  barony  of 
Castlereagh,  and  county  of  Down,  it  was,  amongst  other  things, 
witnessed,  that  the  said  Dorothea,  with  the  consent  of  the  said 
Samuel  Price,  her  said  then  intended  husband,  and  also  of  the  said 
Hugh  Kennedy,  testified  by  their  executing  said  indenture,  did  grant 
&C.,  to  the  said  trustees  the  said  annuity  or  yearly  rentcharge,  issuing 
and  payable  out  of,  &c  (the  deed  described  the  lands  and  their  deno- 
minations, and  the  parish,  barony  and  county  wherein  the  same 
were  situated),  upon  certain  trusts  therein  mentioned. 

That  deed  was  duly  executed  by  the  parties  thereto,  and  amongst 
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the  rest  by  Hagh  Kennedy,  and  was  registered  on  the  1st  of  Sep- 
tember 1831.  The  annuity  afterwards  became  vested  in  the 
plaintiffs. 

Hugh  Kennedy,  on  the  1st  of  July  1832,  mortgaged  the  said  lands 
to  the  petitioner  John  Wallace,  and  the  mortgage  was  registered 
on  the  30th  of  November  1847.  The  petitioner  insisted  that  he  had 
priority  over  the  plaintiffs,  by  virtue  of  the  registry  of  the  mort- 
gage, on  the  ground  that  the  deed  of  the  18th  of  July  1831  was  never 
registered,  and  that  the  deed  of  marriage  settlement  of  the  19th  of 
July  1831  was  only  an  assignment  of  that  rentcharge  by  Dorothea 
to  the  trustees  of  the  settlement,  and  that  the  registry  of  the  assign- 
ment of  the  rentcharge  could  not  be  oonsidered  as  a  registry  which 
could  affect  the  petitioner. 


Argument,  ^^*  ^'  Fitzgerald  and  Mr.  Pilkingian,  for  the  petitioner's 

objections,  cited  Honeycombe  v.  Waldron  (a) ;  Doe  d.  Benniek  v. 
Armstrong  {P) ;  Battertby  v.  Roeh/ort{o). 


Mr.  Martley  and  Mr.  Wail,  for  the  plaintifis,  i^ed  on  Stuart 
V.  Ferguson  (d)  ;  Warburton  v.  Ivie(e) ;  BusheU  v.  BushellffJ; 
Eyre  v.  Dofyhin  (jg) ;  Drew  v.  Lord  Norbury  (h) ;  Bill  v.  Mill  (t> 

The  Mastbb  or  thx  Rolls,  after  stating  the  facts  of  the  case 
as  above,  said : — 

It  is  to  be  observed  that  the  assignment  of  the  rentcharge  was 
with  the  assent  of  Hugh  Kennedy,  who  was  a  party  to  and 
executed  the  deed  of  assignment.  The  question  ^diich  arises  is, 
whether  the  deed  of  mortgage  of  the  1st  of  July  1832,  which  was 
registered  in  November  1847|  had  priority  over  the  marriage  settle- 
ment of  the  19th  of  July  1831,  which  was  registered  on  the  Ist  of 
September  1831  ? 


Jm^22. 
Judgment. 


(a)  2  Strange,  1064. 
(c)  8  It.  Bq.  Rep.  284. 
(«)  1  Hud.  ft  Br.  758. 
(^)2Ban&B.290. 


(6)  1  Hud.  &  Br.  727. 
(<0  Hayes,  452. 
(/)  1  Sch.  ft  Lef.  90. 
(A)  9It.Eq.Bep.  171. 


(0  12Ir.  Eq.  E^107. 
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Comsel  for  'Mr.  John  Wallace  has  contended  that  Ite  mregis-        1S50. 

JUik. 
tered  deed  of  the   18tb  of  July  1831,  hj  wMcb  Hugh  Kennedy     v,-— v ' 


granted  the  rentcharge  to  hie  daoghter,  isaning  o«it  of  the  lands  of  ^ 

Cnltra  and  other  landa,  was,  nnder  the  5th  section  of  the  statute    KBWWBurT. 

6  Amney  c.  2,  fraudulent  and  void  as  against  the  mortgage  of  the      Jwfymemt, 

said  lands  of  July  1832,  which  was  duly  registered.    He,  at  the 

same  time,  however,  insists  that  the  said  deed  of  the  18th  of  Jidy 

1831  was  TsKd,  so  as  to  render  the  registered  deed  of  the  19th  ci 

July  1831  entirely  inoperatiTe.    Mr.  Hugh  Kennedy  was  a  party  to 

the  dieed  of  the   19th  of  July   1831.       His  daughter  Dorothea 

granted  the  rentcharge  with  his  assent,  as  recited  in  the  said  deed. 

It  is  said,  however,  that  Mr.  Hugh  Kennedy  had  nothing  to  convey, 

having  by  the  deed  of  the  previous  day  granted  the  rentcharge  to 

his  daughter.    I  am  of  opinion  that  Mr.  Wallace's  Counsel  ia  not 

at  liberty  to  argue  that  the  deed  of  the  11th  of  July  is  fraudulent 

and  void,  under  the  5th  section  of  the  statute  of  Anne^  and  yet  valid 

so  aa  to  prevent  the  deed  of  the  following  day,  which  was  registered 

in  September  1831,  being  effectual  as  against  the  mortgage  of  1832. 

On  referring  to  the  entries  in  the  Registry  Book  of  names  in  the 
office  of  the  registry  of  deeds,  the  name  of  Mr.  Hugh  Kennedy  is 
entered  as  a  grantor  in  the  deed  of  the  19th  of  July  1831.  In  the 
Index  of  Lands  the  said  deed  is  also  referred  to,  and  I  think  the 
object  of  the  Act  would  be  defeated,  if  the  Court,  in  each  case,  was 
to  enter  into  a  critical  inquiry  as  to  the  strict  legal  operation  of  a 
deed  duly  ezeonted  by  a  party  thereto,  amd  dtdy  registferedi.  It  lu»' 
never  been  hitherto^  deeidsd  that  an  asaentiiig  party  to  a  registered 
deed  can  afterwards^  by  a  subsequently  registered  deed^  defeat  the 
pretvievB  legisteiied  cosveyanoe  executed  by  himsel£ 

If  Hugh  Kemsdy  had  been  no  party  tolftie  deed  of  the  19th  of 
July  1831,  the  question  would  have  been  very  different.  It  might 
then  have  been  contended,  on  the  authority  of  Honeycombe  v.  Wal- 
dramj  and  the  cases  in  this  country  which  followed  that  decision, 
that  the  registry  of  the  deed  of  the  19th  of  July  1831  oould  not 
have  been  considered  as  a  registry  of  the  deed  of  the  previous  day, 
and  that  therefore  the  legistwed  mortgage  executed  by  Mr.  Hugh 
Kennedy  to  Mr.  J.  Wallace  had  priority. 
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1850.  The  names  of  all  personBy  whether  granting  or  assenting  parties 

^^    ^   '   '     to  a  deed,  are,  by  the  course  of  the  office  for  the  registration  of 
^  deeds,  entered  in  the  Index  of  Names  as  grantors ;  and  the  question 

KENNEDY,  is,  whether,  where  a  party  to  a  deed  duly  registered  joins  in  the 
Judgment,  Conveyance  as  an  assenting  party,  and  subsequently  executes  a 
conveyance  of  the  same  lands  to  another  grantee,  which  conveyance 
is  also  registered,  can  such  second  grantee  insist  that  the  prior 
registered  deed  is  invalid,  because  the  first  deed  only  operates  as  a 
confirmation,  and  the  second  as  a  grant?  The  5th  section  of  the 
Act  has  no  application,  as  that  clause  applies  as  between  an  unre- 
gistered deed  and  a  registered  deed ;  and  I  am  of  opinion  that  there 
is  nothing  in  the  4th  section  to  give  priority  to  the  deed  of  1832 
over  the  prior  registered  deed  of  the  19th  of  July  1831. 

I  concur  in  the  opinion  of  the  Master,  and  the  motion  to  vary 
the  report  must  be  refused,  with  costs. 


CBEIRNE  V.  O'BEIRNE. 
Nov.  20,  23. 

Leave  to  The  bill  in  this  cause  was  filed  on  the  6th  of  February  1850,  for  the 

amend  the  bill  /.    i.    .  .        /. 

without  preJQp  purpose  of  obtammg  from  the  defendant  a  conveyance  of  certain 

dice    to    an  n  • 

injunction  will  lands,  and  of  restraining  him  by  injunction  from  proceeding  in  an 

M  of  ooane.     AO^^on  of  ejectment  to  recover  possession  thereof.    On  the  12th  of 

most  benuSe    February  1850  an  injunction  was  granted  until  answer  or  further 

]^^^*^'  order.     The  defendant  answered  on  the  5th  of  April,  and  on  Ae 

SdBTit*^aS    ^^*^  ^^  ^P"^  *^®  injunction  was  continued  until  the  hearing.      On 

ting     ihe 

nr^KMed  amendments,  lUid  when  the  matter  of  them  came  to  the  plaintiff's 

knowledge. 

Where  the  answer  had  been  filed  in  Aprfl,  an  application  made  in  Angnst 
for  leave  to  amend  by  introducing  charges  and  an  inteirogatoiy  founded  thereon,  in 
avoidance  of  a  defence  set  up  bj  the  answer,  was  refdsed. 

The  practice  in  Ireland  in  this  respect  is  correctlj  stated  in  Donegal  v.  Berry 
0  Hog.  40),  and  di£fers  from  the  practice  in  Endand  as  stated  in  Ferrand  v* 
Homer  (4  M.  &  Cr.  113). 
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1850. 
JRoUs. 


the  8th  of  August   1850,  the  plaintiff,  by  his  solicitor,  signed  a 
consent  that  the  plaintiff  might  be  at  liberty  to  amend  the  bill, 

O'BEIBNE 

as  he  might  be  advised,  without  prejudice  to  the  injunction,  and  ^^ 

served  it  on  the  defendant's  solicitor,  who  refused  to  sign  it.    The     o'beibne. 

consent   was   accompanied  by  a   letter,  by  which   the   plaintiff's      Statement. 

solicitor  proposed  and  undertook  to  speed  the  cause,  and  to  have  it 

beard  in  the  ensuing  Michaelmas  Term,  if  the  defendant's  solicitor 

was  so  disposed.     On  the  31st  of  August,  the  plaintiff  presented  a 

petition  to  the  Lord  Chancellor,  praying  that  he  might  be  at  liberty 

to  amend  the  bill  as  he  might  be  advised,  without  prejudice  to  the 

injunction.    On  the  8th  of  November  he  served  a  notice  specifying 

the  amendments  which  he  sought  to  make  in  the  bill,  which  were  as 

follows : — 

''And  your  suppliant  shows  that  at  the  time  of  the  execution  of 
the  said  indenture  of  the  2nd  of  January  1836,  the  said  George 
CBeirne  was  upwards  of  thirty  years  of  age  and  had  been  amply 
provided  for  hy  the  said  Patrick  CBeime,  his  father,  and  was  in 
easy  cuxumstances." 

''  And  your  suppliant  charges  that  the  said  George  CBeime  had 
been  provided  for  by  the  said  Patrick  O'Beime,  previous  to  said 
purchase  Arom  the  said  Patrick  French  Kelly  and  Jane  his  wife ;  and 
your  suppliant  therefore  charges  that,  in  any  event,  said  purchase 
cannot  be  deemed  an  advancement  for  said  George  O'Beime." 

*'And  whether  the  said  George  O'fieimewas  not  upwards  of 

thirty  years  of  age  on  the  said  2nd  day  of  January  1 836,  or  how 

otherwise  ?    And  let  the  said  defendant  state  what  age  he  was  on 

said  last-mentioned  day,  and  whether  on  said  last-mentioned  day  the 

said  defendant  was  not  in  easy  circiimstances,  or  how  otherwise  ? 

and  had  he  not  been  previously  provided  for  by  t{ie  said  ^Patrick 

O'Beime,  his  father,  or  how  otherwise  ?     And  what  was  the  income 

and  means  of  support  of  said  defendant,  on  said  last-mentioned  day  ? 

And  had  he  not  on  said  last-mentioned  day  a  large  or  what  amount 

of  black  cattle  and  sheep,  or  how  otherwise  ?  And  was  he  not  on 

said  last  mentioned  day  possessed  of  a  considerable  or  some  and 

what  amount  of  money,  or  how  otherwise  ?" 

An  affidavit  made  by  the  defendant's  solicitor  stated  that  since  the 
VOL,  1.  20 


Digitized  by 


Google 


164 


CHANCERY  REPORTS. 


1860. 
Rolls. 


Statement. 


filing  of  the  answer,  he  had  been  directed  by  his  client  to  proceed  with 
examination  of  witnesses,  assigning  as  a  reason  that  the  defendant's 
mother,  who  was  eighty  ye^urs  old,  was  his  principal  witness,  and  was 
in  very  feeble  and  delicate  health.  That  he  had  frequently  during 
the  months  of  June  and  July  requested  the  plaintiff's  solicitor  to 
file  the  replication,  and  that  interrogatories  for  the  exiunination  of  the 
defendant's  mother  had  been  prepared  by  Counsel,  and  were  ready  to 
be  lodged. 


Argument.  Mr.  Robinson  moved  the  prayer  of  the  petition. 

Mr.  W.Bourke  and  Mr.  Concannon,  for  the  defendant,  contended, 
that  the  motion  to  amend  without  prejudice  to  an  injunction  was 
not  a  motion  which  would  be  granted  of  course.  That  it  should  be 
founded  on  an  affidavit  stating  the  amendments,  and  when  they  came 
to  the  plaintiff's  knowledge :  Donegal  ▼.  Serry  (a) ;  otherwise  the 
plaintiff  might  remodel  his  bill  and  make  an  entirely  new  case.  The 
plaintiff  had  been  guilty  of  great  laches,  and  further  delay  might  be 
prejudicial  to  the  defendant,  whose  defence  was  that  the  deed  in 
question  was  an  advancement  according  to  the  authority  of  Lord 
Grey  v.  Ladi/  Grey  (6),  which  defence  mainly  depended  on  the  evi- 
dence of  a  very  old  witness. 

Mr.  Charles  Kelly ^  in  reply,  contended  that  the  case  of  Donegal  v. 
Berry  did  not  apply,  inasmuch  as  the  amendments  were  in  avoidance 
of  a  defence  set  up  by  the  answer.  That  amendment  of  the  bill 
without  prejudice  to  an  injunction  was  a  matter  of  course,  as  stated 
by  Lord  Cottenham  in  Ferrand  v.  Hamer  (c).  He  also  cited  Pratt 
V.  Archer  (d) ;  Barry  if  Keogh  {Ch.  Prac.  109). 


iVw.23. 
Judgment. 


The  Master  of  the  Rolls. 

A  petition  was  presented  in  Vacation  in  this  case,  praying  that 
the  plaintiff  might  be  at  liberty  to  amend  the  bill  as  he  might  be 


(a)  1  Hog.  46. 

(c)  4  M.  &  Cr.  143, 


(h)  Finch,  370. 

(<0  1  Sim.  &  St.  133. 
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advised,  without  prejudice  to  the  injunction  obtained  in  this  cause. 
The  answer  was  filed  early  in  April  last,  and  an  order  to  continue 
the  injunction  until  the  hearing  was  made  on  the  26th  of  April. 
The  suit  is  to  stay  proceedings  at  law.  The  petition  was  presented 
on  the  Slst  of  August.  It  did  not  state  the  amendments  which  were 
sought  to  be  made.  The  plaintiff  endeavoured  to  supply  that  omis- 
sion by  a  notice  of  the  8th  of  November,  in  which  he  stated  what  the 
proposed  amendments  were. 

There  are  no  cases  in  which  the  Court  should  be  more  particular 
in  not  allowing  the  plaintiff  to  delay  the  proceedings  than  in  suits 
where  an  injunction  was  granted  to  stay  proceedings  at  law.  The 
plaintiff  alleges  that  the  necessity  of  amending  the  bill  arose  from 
matter  put  in'  issue  by  the  answer.  The  answer  was  filed  early  in 
the  month  of  April.  It  is  not  alleged  that  any  of  the  matters  pro- 
posed to  be  put  forward  by  any  amendment  have  come  to  the 
knowledge  of  the  plaintiff  since  the  answer  was  filed.  The  plaintiff 
has  allowed  the  whole  of  Easter  and  Trinity  Terms  to  pass  without 
applying  to  amend  the  bill,  having  had  full  notice  of  every  matter 
sought  to  be  insbted  on  by  amendment,  early  in  April.  The  question 
is,  whether  it  is  a  motion  of  course  to  amend  an  injunction  bill  with- 
out prejudice  to  the  injunction?  and  if  not,  whether  the  Court  should, 
after  the  delay  which  has  taken  place,  make  the  order  sought  ? 

The  plaintiff  insists  that  the  application  is  a  motion  of  course,  and 
relies  on  the  case  of  Ferrand  v.  Hamer  (a).  In  that  case,  the  com- 
mon injunction  having  issued  against  one  of  the  two  defendants  for 
want  of  an  answer,  the  plaintiff  afterwards,  by  order  of  course 
obtained  leave  to  amend,  vrithout  prejudice  to  the  injunction. 
Lord  Cottenham  appears  to  have  considered  that  the  order  was  not 
irregular,  and  that  at  all  events  it  could  not  be  impeached  by  the 
defendant,  against  whom  an  injunction  had  issued.  Lord  Cotten- 
ham's  view  in  that  case  is  not,  perhaps,  in  conformity  with  Lord 
Eldon's,  in  the  cases  therein  referred  to ;  but  as  it  was  a  matter  of 
practice,  he  made  inquiries,  as  to  the  practice,  from  the  officers  of  the 
Court.  In  the  course  of  his  judgment  Lord  Cottenham  says : — *'  It 
is  also  the  undisputed  practice  that  after  a  special  injunction  the 

(a)  4  M.  &  Cr.  143. 


1850. 
RoJh, 


Judgment, 
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1850.  plaintiff  may  amend  his  bill  bj  motion  of  course,  and  not  prejudice 

BoOs,  ,  .     .   .         .      ^ 

^-  ■■,    ■■»  nis  injunction. 
o'beirnxs 

^^  That  observation  was,  however,  extrajudiciaL      The  practice  has 

o'beirne.  been  otherwise  in  this  country.  It  has  not  been  the  practice,  either 
Judgment,  ^  ^^  ^^®  ^^  ™7  predecessors,  or  since  I  have  sat  here,  to  make  an 
order,  as  of  course,  to  amend  a  bill,  without  prejudice  to  an  injunc- 
tion granted  after  notice  to  the  defendant.  This  case  is  stronger,  as 
the  injunction  was  continued  until  the  hearing  afler  answer.  And  I 
believe  no  order  was  ever  made  in  this  Court,  as  of  course,  to  amend 
a  bill,  without  prejudice  to  an  injunction,  where  the  defendant  has 
appeared.  Notice  is  uniformly  given.  The  case  before  Lord  Cot- 
tenham  was  decided  on  the  English  practice.  The  practice  here  has 
been  otherwise,  and  I  shall  not  alter  it  In  the  case  of  Donegal  v. 
iBSerry(a),  Sir  William  M^Mahon  says: — "If  the  defendant  has 
entered  an  appearance  the  motion  must  be  on  notice,  and  founded  on 
an  affidavit  stating  what  the  new  matter  is,  and  ascertaining  that  it 
came  to  the  knowledge  of  the  plaintiff  after  the  bill  was  filed,  or 
showing  that  the  matter  of  the  amendments,  though  no  part  of  the 
plaintiff's  original  case,  has  now  become  material,  in  avoidance  of 
the  defence  made  by  the  answer ;  and  the  plaintiff  will  not  be 
allowed  to  amend,  unless  he  makes  out  these  points  to  the  satisfac- 
tion of  the  Court." 

The  motion  not  being  of  course,  the  question  is,  whether  the 
Court  should  allow  the  amendments  to  be  made? 

I  have  already  observed  that  the  answer  was  filed  early  in  April. 
The  plaintiff  does  not  allege  that  the  facts  sought  to  be  introduced 
by  amendment  came  to  his  knowledge  since  the  answer.  In  the 
case  of  Sharp  v.  Aston  (b),  Lord  Eldon  laid  down  the  rule  thus : — 
*^  The  principle  of  requiring  the  case  for  the  injunction  to  be  put 
upon  the  record  immediately  is,  that  the  party,  the  prosecution  of 
whose  demand  at  law  is  to  be  delayed  by  the  injunction,  shall  be 
delayed  a^  short  a  time  as  is  consistent  with  justice ;  but  that  prin- 
ciple is  not  controverted,  where  a  plaintiff  is  not  informed  that  an 
equity  exists  which  would  entitle  him  to  relief.  No  blame  can 
attach  upon  him  for  not  putting  it  upon  the  record  until  he  knows 

(a)  1  Hog.  46.  (b)  3  Ves.  &  Beam.  146. 
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it ;  but  as  soon  as  he  knows  it  he  must  put  it  on  the  record.     In  the         1860. 

RoUs, 
case  cited,  I  think  the  information  was  obtained  not  from  the  record, 


OBEIBNE 


but  aliunde.    It  is  not  material  for  this  purpose  how  the  plaintiff  ^^ 

procures  the  information,  even  though  unduly  obtained ;  but  if  he  o'beibne. 
gets  it  from  the  answer,  the  Court  must  know,  from  the  bill  and  Judgment. 
answer,  that  he  cannot  have  as  much  benefit  as  if  he  had  asked 
further  questions.  In  that  case,  therefore,  the  Court  required  to 
know  what  were  the  proposed  amendments — ^whether  they  were 
material,  and  if  material,  to  have  asoertained  by  clear  and  positive 
affidavit,  that  they  related  to  hcU  of  which  the  plaintiff  had  not  a 
knowledge  enabling  him  to  bring  that  case  upon  the  record  sooner. 
All  these  facts  must  be  substantiated.** 

The  case  of  Ferrand  v.  Hamer  is  relied  <m  as  overruling  the  case 
before  Lord  Eldon.  The  case  of  Ferrand  v.  Hamer  was  the  case 
of  a  common  injunction*,  and  the  decision  in  no  way  affects  the 
question  now  before  the  Court  Lord  Cottenham,  however,  lays- 
down  (p.  145)  extrajudicially: — '^It  is  the  undisputed  practice  that, 
after  a  special  injunction,  the  plaintiff  may  amend  the  bill  by  motion 
of  course,  and  not  prejudice  his  injunction."  So  far  from  the  prac- 
tice having  been  undisputed,  the  practice  is  laid  down,  as  stated 
by  Lord  Eldon,  in  Eden  on  Injunctions^  p.  121,  and  Daniels 
Ch.  Pr.j  pp.  399,  400 ;  and  Lord  Eldon  states  the  rule  differently 
from  Lord  Cottenham  in  Bliss  v.  Boseawen  (a).  However,  what- 
ever the  practice  may  have  been  in  England,  the  application  must, 
by  the  course  of  practice  in  this  country,  be  on  notice,  and  is  not 
of  course ;  and  if  so,  the  observations  of  Lord  Eldon,  in  the  ease 
of  Sharp  V.  Aston^  and  which  appear  to  be  supported  by  Sir 
W.  M'Mahon's  judgment  in  Donegal  v.  Berry y  justify  me  in  refusing 
to  allow  an  amendment,  without  prejudice  to  the  injunction,  to  stay 
proceedings  at  law,  the  whole  of  Easter  and  Trinity  Terms  having 
been  allowed  to  elapse  without  any  application  to  the  Court.  The 
delay  in  the  proceedings  of  the  Court  of  Chancery  is  justly  com- 
plained of  at  present ;  and  if  this  novel  practice  is  now  introduced 
for  the  first  time  in  this  country,  it  may  lead  to  much  injustice, 
(a)  2V.  &B.  102. 

*  The  practice  of  the  common  injunction  does  not  exist  in  the  Court  of  Chan- 
cery in  Ireland. 
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Chancery. 


(XBEIRNE  V.  (yBEIRNE. 
Nov,  30.  ' 

Bee,  19.  (Chancery.) 

Where  an  in-  This  case,  the  facts  of  which  are  reported  9vpra  p.  152,  now  came 
junction  ob- 
tained on        on  to  be  heard  before  the  Lord  Chanceixor  by  way  of  appeal 
filing  the  bin 

has  upon  the  ^om  the  order  of  bis  Honour  the  Master  of  the  Rolls. 
oominK  in  of 
thede^ndant's 

conSued  im-       ^^'  Christian  and  Mr.  James  JRobinson,  for  the  appellant,  relied 

^d'tiie^^^  upon  the  49th  and  52nd  General  Orders  as  including  injunction 

^f 'b^^  cases,  and  cited  Hamilton  v.  Patten  (a) ;  Mason  v.  Murray  (b) ; 

amend  his  bill   Wyatfs  Prac.  Reg.,  p.  242  ;   Ferrand  v.  Hamer  (c)  ;   PrM  v. 

without  prejn-  ^      ir  v  / 

dice  to  the  in-  Archer  (d)  i  Smith  y.  Pepper  (e).    They  also  contended  that  the 

junction,  the 

Court  will       case  did  not  fall  within  the  observations  of  Sir  William  M'Mahon, 

grant  a  motion  _. 

to  that  effect    M.  R.,  in  Donegal  v.  Berry  (f). 

if  the  proposed 

amendments 

sistwrt  ^S'^"       ^^'  ^«^^  Bourhe  and  Mr.  Concannon,  for  the  respondent, 
^oui^nSS  «^*^  ^^«*y  ^-  ^Aton(^);  Lord  Grey  v.  La(fy  Grey{h) ;  Persse 
fJr^^iS^c  -•^^*'-(0;  Donegal^.  Berry(h), 
tion.    To  sus- 
tain such  a 

motion  there         The  LoBD  Chancellor. 
IS  not  any  ne- 
cessity for  an       I  have  not  been  able  to  obtain  any  further  information  respecting 
affidayit 
stating  when    the  practice  of  the  Court  in  such  matters  as  this.    The  authorities 

the  proposed    ^^^  °^^  ^^^  distinct.    The  motion  was  made  on  part  of  the  plaintiff 

^M  to^^e    ^^^  leave  to  amend  his  bill  without  prejudice  to  the  injunction.  That 

^e^hdntiff     injunction  was  obtained  upon  motion,  supported  by  affidavit,  on  filing- 

Boneaal  y.  the  bill.    On  the  defendant's  answer  coming  in,  a  motion  was  made 
Serry  (I  Hog. 
4ff)«adHanui- 
ton  V.  Patten  (1  Cr.  &  Dix,  Ab.  Cases,  203),  observed  upon. 

(a)  1  Cr.  ft  Dix,  Ab.  Cas.  208.  (6)  2  Dick.  536. 

(c)  4  MyL  &  Cr.  145.  (<0  1  S.  &  St.  433. 

(0  1  Hog.  334.  (/)  1  Hog.  46. 

(^)  3  V.  A  B.  146.  (A)  Finch,  870. 

(0  4  Law  Bee  N.  S.  12.  (A)  1  Hog.  46. 
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to  continue  the  injunction  to  the  hearing,  and  on  debate  that  motion        1850. 
was  granted.    It  was  therefore  an  injunction  obtained  according  to     t^^^ — ^ 
the  existing  rule  of  the  Courts  expressly  and  distinctly  upon  the  ^^ 

merits.    The  answer  having  so  come  in,  and  nothing  else  having     o'bsibrb. 
been  done,  the  motion  now  before  me  was  made  for  liberty  to  amend     judgmgiu, 
the  bill  without  prejudice  to  the  injunction.   In  reference  to  the  par- 
ticular amendments  proposed,  it  is  unnecessary  to  make  any  further 
observation  than  that  they  do  not  appear  to  be  immaterial ;  and  they 
may  undoubtedly  be  material  for  the  purpose  of  negativing  allegations 
in  the  defendant's  answer,  although  not  actually  introductory  of  new 
matter.    They  are  material  as  affording  means  of  interrogating  the 
defendant ;  and  I  think  it  is  plain  that  the  matter  intended  to  be 
introduced  has  nothing  to  do  with  the  merits  of  the  injunction, 
because,  as  that  was  obtained  on  the  answer  which  contains  the 
negative  of  the  averments  intended  to  be  introduced  by  the  amend- 
ment)  it  must  be  taken  a  fortiori   that  the  insertion  of  these 
amendments  in  the  bill  cannot  affect  the  injunction.    So  &r  as  they 
go,  they  profess  to  sustain  the  case  made  by  the  bill.     Then  comes 
the  simple  question,  whether  the  party  is  at  liberty  (this  being  the 
first  time  of  amendment)  to  amend  the  bill  in  this  respect  without 
an  affidavit)  that  the  subject-matter  of  the  amendments  has  been 
discovered  since  the  filing  of  the  bill,  or  any  further   affidavit 
than  that  made  on  the  present  motion  ?    There  are  in  effect  two 
questions :  whether  a  party  is  entitled,  under  the  General  Order  of 
the  Court,  to  make  this  amendment  in  the  office,  in  an  injunction 
bin,  without  coming  to  the  Court  at  all?  or  if  that  be  not  so,  ought 
the  Court  to  aUow  the  plaintiff  to  make  the  amendment  without  the 
stringent  affidavit  which,  according  to  the  authority  to  which  I  shall 
presently  refer,  is  said  to  be  necessary?  The  frame  of  the  49th  Order 
is  general  as  to  amendments.    It  was  therefore  contended  strongly 
on  the  part  of  the  plaintiff  that  the  motion  was  unnecessary,  and 
that  he  should  not  therefore  be  compelled  to  pay  the  costs  of  coming 
here.    Undoubtedly  that  would  seem  to  be  the  primd  facie  meaning 
of  the  Rule.    However,  the  Creneral  Orders  of  1843  contain  a  preli- 
minary declaration  that  the  abrogation  of  any  existing  rule  shall  not 
be  deemed  to  alter  or  affect  the  established  practice  of  the  Court 
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originating  tberefirom,  except  so  far  as  the  same  may  be  inconsistent 
with  any  of  those  General  Orders.  Is  there  then  any  general  practice, 
founded  on  the  antecedent  rules,  inconsistent  with  making  the  amend- 
ments in  the  office  ?  I  think  it  is  important,  however,  in  the  first 
instance,  to  consider  what  in  such  a  case  would  be  the  practice  in 
England?  Nothing  is  there  better  settled  than  that  upon  an  injunc- 
tion, granted  upon  the  merits,  it  is  a  motion  of  course  for  liberty  to 
amend  the  bill  without  prejudice  to  the  injunction. 

In  Pratt  v.  Archer  (a).  Sir  John  Leach,  V.  C,  so  states  the 
practice,  and  that  such  was  the  opinion  of  Lord  Eldon.  He  added, 
that  where  the  injunction  had  issued  on  account  of  delay,  notice 
inudt  be  given  and  the  proposed  amendments  stated ;  t.  e^  that 
where,  as  was  the  case  in  Pratt  v.  Archer ,  a  common  injunction 
was  granted,*  according  to  the  practice  of  the  Court,  as  part  of  the 
process  wliich  the  plaintiff  was  entitled  to  put  in  force  in  con- 
teqnence  of  the  delay  of  the  defendant  to  appear  or  answer,  the 
motion  to  amend  withotit  prejudice  'could  not  be  sustained,  because, 
according  to  the  t)ld  Rales,  which  are  the  same  in  this  respect  both 
in  England  and  Ireland,  where  ja  common  injunction  was  in  force 
^e  amendment  of  the  bill  ][)ut  an  end  to  all  process.  That  case 
contains,  however;  a  clear  e:&pression  of  opinion  with  regard  to  a 
inotioin  to  Amend  where  the  injunctibn  is  obtained  upon  the  meritis. 
The  saihe  rule  is  laid  down  in  Turner  v.  Sazelet/  (b).  The  cases  of 
Sharp  V.  Ashton  (c),  and  Mair  v. '  ThellusoTiy  refened  to  in  the 
note  to  it,  wete  ^plicatiohs  for  re-amendment  of  bills  already 
once  amended.  In  the  lidte  to  Pratt  v.  Archer  the  case  of  Penfold 
V.  'St&veld  (d)  is  quoted  as  opposed  to  those  cases ;  but  on  looking 
to  Penfold 'y,  Stoveld  I  find  that  it  was  a  different  case,  and  does 
not  really  affect  the  question.  An  injunction  had  there  been 
obtained  ex  parte  on  filing  the  bill,  and  an  answer  was  put  in  so 
fully  answelring  the  case  made  by  the  bill  as  to  render  it  probable 
that  the  injunction  would  be  dissolved  on  a  motion  for  the  purpose, 
4md  a  motion  to  amend  the  bill  without  prejudice  to  the  injunction 


(a)  1  S.  &  St.  433. 
(c)  3V.&^.  146. 


(6)2V.  &B.331. 
(d)  3  Mad.  471. 


Vide  Pickering  v.  Hanson^  2  Sim.  488. 
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was  refused  under  those  circumstances,  with  costs.     That  case  maj 
be  considered  as  rightly  decided,  because  the  application  was  in 
effect  one  for  an  amendment  after  injunction  dissolved.      However, 
whether  it  be  correct  in  principle  or  not,  it  does  not  appear  to  me  to 
interfere  with  the  cases  which  I  have  referred  to.    In  Ferrand  v. 
Hamer  (a),  Lord  Gottenham   sajs  : — *'  It  is  also  the  undisputed 
practice,  that  afler  a  special  injunction  the  plaintiff  may  amend  his 
bill  by  motion  of  course,  and  not  prejudice  his  injunction  \"  and  for 
this  position  he  cites  Mason  v.  Murray  (b\  and  Pratt  v.  Archer  (c). 
The  only  question  which  has  arisen  on  this  subject  in  England  tends 
to  show  bow  much  this  sort  of  motion  is  considered  as  a  mere 
motion  of  course.      The  statute  3  &  4  YF.  4,  c.  94,  s.  13  (Eng.), 
gives  jurisdiction  to  the  Masters  to  hear  and  determine  M  applica- 
tions for  leave  to  amend  bills;  and  the  14th  section  enacts,  that  no 
such  application  shall  in  future  be  heard  by  the  Court  except  on 
appeaL     Ini  Rees  y.  Edwardes  (d\  an  application  was  made  to  Lord 
Langdale,  M.  R.,  for  leave  to  amend  the  bill  without  prejudice  to 
the  injunction,  which  was  originally  the  common  injunction,  but  had 
been  continued  on  the  merits  on  the  coming  in  of  the  answer,  and 
the  object  of  the  motion  was  to  amend  such  parts  of  the  bill  as 
were  founded  upon  a  mistake  not  affecting  those  merits.     His  Lord- 
ship granted  the  motion  upon  payment  of  costs,  observing   that 
**  it  had  bedn  held  that  the  Act  did  not  apply  to  orders  of  course  to 
amend  the  bill,  nor  to  cases  in  which  the  Court,  being  possessed  of 
all  the  circumstances  of  the  case,  was  enabled  at  the  time  to  exer- 
cise a  propet  discretion  on  the  subject  of  amendment ;"  and  followed 
up  those  retoarks  by  saying  : — *'  In  the  present  cade  the  plaintiff 
required  something  more  than  an  order  to  amend.      That  something 
more  the  Master  could  not  give ;  and  if  the  Court  refused  to  hear 
such  a  motion  as  this,  the  plaintiff  could  only  obtain  that  which  he 
might  be  perfectly  entitled  to  by  first  applying  to  the  Court  for  an 
order  to  the  effect  that  if^  on  a  future  application  to  ihe  Master, 
he  should  obtain  an  order  to  amend  his  bill,  such  order  to  amend 
might  be  without  prejudice  to  the  injunction.*"     This  he  denounces 
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(a)  4  MyL  ft  Or.  145. 
(e)  1  8.  ft  St  488. 
YOL.  1. 


(b)  2  Dick.  536. 
(<0  1  Keen,  465. 
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as  an  inconsistent  course.  Those  observations  will  apply  to  our 
general  rule,  which  enables  the  plaintiff  to  amend  ;  but  if  he  want 
something  more,  ex.  gr,,  to  amend  without  prejudice  to  his  injunc- 
tion, they  tend  to  show  that  he  must  come  to  the  Court. 

In  Woodroffe  v.  Dante/ (a),  the  common  injunction  had.  been 
continued  on  the  merits ;  the  plaintiff  afterwards  moved  for  leave 
to  amend  without  prejudice  to  it.  The  Vice-Chancellor  took  a 
different  view  from  that  of  Lord  Langdale  in  Rees  v.  Edwardes  ; 
refusing  the  motion,  he  said  that  the  amendment  of  the  bill  could 
not  prejudice  an  injunction  granted  or  continued  on  the  merits,  and 
"  therefore  the  words  in  the  notice  of  motion,  without  prejudice  to 
the  injunction,  were  mere  words  of  superfluity,  and  the  motion  was 
in  fact  a  motion  to  amend  simpliciter^  and  ought  to  have  been  made 
before  the  Master."  That  is  the  strongest  instance  which  I  have 
found  of  the  view  taken  by  the  Courts  in  England,  and  puts  the 
matter  upon  grounds  which,  if  applicable  to  the  rules  here,  decide 
this  question.  I  am  not  called  upon  to  say  whether  that  case  is 
right  or  not ;  it  is  a  strong  case,  and  shows  that  the  Vice-Chancellor 
thought  that  the  motion  was  one  to  amend  simpliciter. 

In  Ferrand  v.  Hamer  (6),-  which  I  have  already  referred  to,  the 
oommon  injunction  issued  against  one  of  two  defendants  for  want  of 
an  answer,  the  other  defendant  answered,  and  the  plaintiff  after- 
wards, by  an  order  made  as  of  course  at  the  Rolls,  obtained  leave 
to  amend  without  prejudice  to  the  injunction.  Lord  Cottenham 
thought  that  such  an  order  was  not  irregular,  and  at  any  rate  could 
not  be  impeached  by  the  defendant,  against  whom  no  injunction  had 
been  issued.  The  same  proposition  appears  to  have  been  decided 
in  Brooks  v.  Purton  (c).  Looking  then  to  what  has  been  done  in 
England,  I  think  it  very  clear  that  there  a  motion  to  amend  without 
prejudice  to  an  injunction  upon  the  merits  must  be  regarded  as  a 
mere  motion  of  course,  and  that  the  only  question  arising  there  is, 
whether  the  Masters  could  make  such  an  order  under  the  authority 
vested  in  them,  without  the  plaintiff  being  obliged  to  apply  to  the 
Court  ?     Has  there  been  any  Irish  practice  antecedent  to  the  Grene- 

(a)  9  Sim.  410.  (b)  4  Myl.  &  Cr.  143. 

(c)  1  y.  &C.  C.  C.  1171.      . 
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nd  Orders  which  ought  to  render  the  Englbh  and  Irish  practices        1850. 

different  ?  If  it  be  reasonable  or  right  that  it  should  in  England  be     v« — , ^ 

a  motion  of  course,  as  the  Judges  there  think  it  is,  it  must  be  equally  ^ 

reasonable  and  right  that  it  should  be  so  here ;  therefore  so  far  as  o'beibne. 
reason  goes  there  cannot  be  any  dispute.  But  is  there  any  author  ity  judgment. 
esitablishing  a  different  practice  here  ?  The  case  mainly  relied  on 
in  the  affirmative  was  Donegal  v.  Berry  (a)  ;  and  it  is  said  that  Sir 
William  M'Mahon  there  laid  down  certain  rules  which  render  it 
impossible  to  apply  the  English  practice  to  this  case.  I  admit  that 
he  laid  down  certain  stringent  rules,  but  I  hare  inquired  into  the 
facts  of  that  case,  and  I  find  that  it  did  not  come  on  upon  a  motion 
to  amend  the  bill,  but  that  it  came  on  upon  a  motion  to  dissolve  the 
common  injunction  obtained  upon  attachment  for  want  of  an  answer 
of  one  of  the  defendants.  'However,  Sir  William  M*Mahon  thought 
proper  to  enunciate  the  rules,  which  we  find  in  1  Hogan. — [His 
Lordship  here  read  the  observations  in  that  case.] 

Now  it  is  quite  plain  that  he  was  speaking  there  of  the  common 
injunction  for  want  of  an  answer,  as  was  the  actual  state  of  fact  in 
that  case,  which,  as  I  have  said,  I  caused  to  be  examined  into,  and 
from  which  it  appears  that  the  motion  to  dissolve  or  set  aside  the 
injunction  was  made  on  the  ground  that  the  defendant  was  resident 
in  England  out  of  the  jurisdiction ;  and  the  language  of  the  Master 
of  the  Rolls  in  its  terms  excludes  the  case  of  an  injunction  obtained 
upon  the  merits,  because  he  uses  the  words  *' unless  the  injunction 
has  been  raised  upon  the  answer."  Again  he  refers  to  the  ancient 
rules,  and  it  is  plain  that  they  also  apply  to  a  bill  sought  to  be 
amended  without  prejudice  to  the  common  injunction  obtained  for 
want  of  an  answer,  or  for  the  purpose  of  raising  a  new  injunction. — 
[His  Lordship  read  the  three  rules.] 

All  this  is  irrelevant  to  the  case  of  an  injunction  upon  the 
merits ;  and  he  appears  to  me  to  exclude  that  case,  as  well  as  the 
case  of  a  motion  for  leave  to  amend  and  that  the  defendant  should 
answer  the  exceptions  and  amendments  at  the  same  time,  from  the 
operation  of  the  stringent  practice,  as  he  states  it  throughout  his 
judgment.   What  was  the  practice  upon  motions  made  where  excep-. 

(a)  1  Hog.  46. 
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tions  had  been  taken  to  the  answer?  The  practice  was  that  th« 
party  could  move,  if  he  did  so  in  time,  for  liberty  to  amend  the  bin, 
and  that  the  defendant  should  answer  the  amendments  and  excep- 
tions at  the  same  time.  That  could  be  now  done  hj  a  side-bar  rule ; 
but  even  in  injunction  cases  it  was  formerly  granted  by  the  Court 
as  of  course :  Creighton  v.  Talbot  (a)  ;  Smith  v.  Pepper  (6).  In 
Hamilton  v.  Patten  (c),  Sir  M.  O'Loghlen  went  somewhat  further 
in  the  construction  of  the  General  Orders ;  and  taking  his  view  to 
be  the  correct  one,  it  would  conform  to  that  of  the  Vice-Chancellor 
in  Woodroffe  v.  Daniel  (d).  Sir  M.  O'Loghlen,  speaking  of  the  56th 
General  Rule  (Nov.  1834),  which  is  not  more  general  in  its  terms 
than  the  49th  of  Sir  Edward  Sugden's  Rules,  says  :^— "  It  appears 
to  me  that  the  terms  of  that  rule  apply  as  wdl  to  injunction  as  to 
other  cases,  and  therefore  that  in  injunction  cases,  as  well  as  other 
cases,  in  which  exceptions  to  the  defendant's  answer  are  allowed,  the 
plaintiff  may  obtain  a  side-bar  rule  to  amend  his  bill,  and  that  the 
defendant  shall  answer  the  exceptions  and  amendments  at  the  same 
time;"  that  is,  that  the  rule  entitling  the. plaintiff  to  enter  a  side- 
bar order  entitled  him  to  add  the  words,  '*  without  prejudice  to  the 
injunction."  However,  it  having  been  intimated  to  him  that  there 
were  doubts  as  to  the  practice,  he  made  the  order,  and  declared  that 
such  should  for  the  future  be  the  practice,  and  I  presume  it  is  so 
still.  I  find  then  nothing  to  show  that  the  motion  to  amend  was 
not  a  motion  of  course  in  Ireland,  where  the  injunction  had  been 
obtained  upon  the  merits  ;  that  the  same  rule  prevails  in  England ; 
and  even  that  the  Vice-Chancellor  of  England  has  gone  so  far  in 
such  cases  as  to  pronounce  the  words  ^*  without  prejudice  to  the 
injunction"  a  mere  superfluity.  The  practice  has  been  to  move  in 
all  cases  for  leave  to  amend  without  prejudice  to  an  injunction ;  but 
at  the  same  time  I  have  not  found  any  reported  case  in  Ireland 
where  a  motion  appears  to  have  been  made,  after  an  injunction 
obtained  on  the  answer,  simply  to  amend  the  bill  without  prejudice 
to  the  injunction.   Persse  v.  Persse  (e)  does  not,  in  my  mind,  touch 


(a)  1  Hog.  334. 

(c)  1  Cr.  &  Dix,  208. 


(b)  1  Hog.  352. 
(<0  9  Sim.  410. 


(«)  4  Law  Bee.  N.  S.  12. 
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this  case.     The  plaintiff  had  filed  there  an  amended  bill  in  order  to        1B50. 

raise  the  injnnction.     The  Master  of  the  Rolls  there  said  that  the     ' . ' 

11-1  o'beibnb 

motion  was  clearlj  irregular.  ^^ 

The  only  case  where  I  find  it  expressly  laid  down  that  a  motion  o'bbibnb. 
was  necessary,  according  to  the  practice  of  the  Conrt,  is  WeM  r.  Judgment, 
Hannan  {a\  where  the  defendant  moved  to  dissolve  the  injnnction 
which  had  been  ordered  to  be  continned  to  the  hearing  upon  the 
terms  of  the  plaintiff  speeding  hib  cause;  subsequently  to  which 
order,  Ae  plaintiff  had  filed  an  amended  bill  without  leave.  Lord 
Redesdale,  however,  allowed  the  injnnction  to  stand,  saying : — "  Un- 
questionably the  plaintiff  has  been  irregular,  and  the  Greneral  Rule  is 
against  him.  But  the  amendment  is  in  a  material  point,  and  such 
as  the  Court  would  have  allowed  if  leave  had  been  asked ;  and  the 
defendant  has  been  tardy  on  his  part,  for  he  ought  to  have  made  his 
application  immediately.** 

I  looked  into  Howard'i  Ch,  Pr.  without  much  success  on  this 
point.  In  his  Exch.Pr^  voL  1,  p.  276,  he  cites  Hartwell  v.  Wright^ 
where  that  Court  declared  that  a  rule  fbr  amending  the  bill  did  not 
touch  the  injunction.  But  he  adds,  Uiat  the  safe  way  is  for  the 
plaintiff  to  move  to  «mend  without  prejudice  to  the  injunction. 
And  again  in  vol.  2,  p.  556,  he  says  that  in  all  injunction  cases  such 
a  motion  is  necessary,  and  the  Court  will  thereupon  make  an  order 
for  the  purpose  ;  and  he  adds  that  ^  where  the  plaintiff  amends  his 
bill  to  continue  olt  obtain  an  injunction  upon  equity  confessed,  this 
is  always  looked  upon  as  dilatory,  and  the  Court  will  take  no  notice 
of  the  charges  or  allegations  added  by  the  amendment,  unless  the 
plaintiff  files  an'  affidavit  Terifying  such  additional  allegations, 
that  they  are  material,  and  came  to  his  knowledge  since  the  filing 
of  the  original  bill ;''  and  in  support  of  this  position  he  cites  three 
oases.  But  this  position  does  not  apply  to  the  case  of  an  amendment 
not  sought  for  the  purpose  of  either  continuing  or  obtaining  an 
injunction ;  and  the  old  rules  referred  to,  viz.,  those  of  1772  and 
1792,  apply  only  to  cases  of  amendments  for  such  purposes. 

We  have  a  uniform  course  of  practice  in  England ;  we  have  Sir 
M.  CLoghlen's  authority  to  the  effect  that  the  words  of  the  Greneral 

(a)  2  Sdi.  ft  Lef.  516. 
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ChoHCtry, 
>w— y — fL>     without  prejudice,  in  the  office.  We  have  Sir  William  M'Mahon'a 

o'bsiknib 

observations  confined  to  the  common  injunction,  and  the  case  before 

o'beibns.    Lord  Redesdale  merely  shows  it  to  be  irregular  to  make  the  amend- 

Judgment,      nienl  in  cases  of  special  injunction  without  coming  to  the  Court; 

while  in  the  same  case  we  find  it  asserted  that  leave  might  be  had 

[for  the  asking,  the  amendment  being  in  a  material  point. 

Beyond  this  there  is  no  certain  guide  to  the  practice,  but  on  the 

whole  I  conclude  that  a  motion  to  the  Court  was  considered  to  be 

necessary,  but  that  to  require,  in  cases  of  an  injunction  obtained 

upon  the  merits,  an  affidavit  such  as  Sir  William  M'Mahon  declared 

to  be  essential  in  other  cases,  would  be  a  departure  i^m  the  practice 

of  the  Court     I   therefore  think  that  the  motion  ought   to  be 

granted;  but  I  cannot  accede  to  the  view  that  it  was  unnecessary. 

The  case  before  Lord  Redesdale,  the  observations  in  Howard,  and 

the  general  practice,  show  that  previously  to  the  General  .Order  the 

plaintiff  should  come  to  the  Court;  and  I  think  it  is  convenient 

that  the  Court  in  the  first  instance  should  see  that  the  amendments 

sought  do  not  touch  ^e  case  made  for  the  injunction.     Whether 

Sir  M.  O'Loghlen  was  right  in  declaring  that  a  side-bar  rule  could 

be  entered  in  that  form  in  a  case  like  that  of  Hamilton  v.  Patten^  it 

is  not  necessary  for  me  to  decide.    I  am  not  satisfied  that  it  would 

be  proper  to  depart  in  a  case  like  this  from  the  former  practice  in 

that  respect,  nor  do  I  think  that  the  general  language  of  the  order 

requires  me  to  do  so — by  holding  that  a  side-bar  rule  could  be  so 

entered.     My  decision  is  that  the  order  of  the  Master  of  the  Rolls 

should  be  reversed,  and  the  motion  be  granted,  but  without  costs 

to  either  party,  except  the  defendant's  costs  of  appearing  at  the 

Rolls,  which  are  to  be  paid  by  the  plaintiff.     Differing  from  the 

Master  of  the  Rolls  on  a  point  of  practice  with  which  he  is  so  very 

fiuniliar,  I  felt  it  necessary  to  go  at  length  into  the  authorities.* 


*  In  addition  to  the  cases  cited  in  the  aigoment  and  judgment  in  the  abore 
case  as  to  the  effect  of  amendment  upon  bills  for  an  injanction,  vide  The 
Attomei-Generai  v.  Marsh  (13  Jiir.  317),  Kennedy  v.  Lewis  (14  Jur.  166) 
and  Schneider  v.  Lizardi  (9  Beav.  461). 
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(In  the  Soils.) 

On  the  18th  of  September  1847,  Sir  Charles  H.  Coote  filed  his  bill  A  penonhar- 

ing  a  power 
in  this  Court  against  the  defendant  Robert  Whaley,  and  the  plain-  to  appomt 

tiff  John  Sadlier  and  others,  claiming  two  several  sums  of  £2000|  ^ared  on  a 

and  £2000  late  currency,  portions  of  two  sums  of  £10,000  late  cur-  J^i^Jed^ 

rency  over  which  John  Whaley  deceased  had  a  power  of  appointment,  ^JJ^^f ^"^ 

under  the  provisions  of  a  deed  of  the  6th  of  March  1813.    The  said  ?»^  *<>  -^^  •^^ 
*^  B  by  separate 

John  Whaley  was  the  father  of  Lady  Coote,  the  wife  of  the  said  deeds.  A  filed 

•^  ^  '  abill,towhich 

Sir  Charles  H.  Coote,  and,  on  the  marriage  of  his  daughter,  he  by  B  was  made 

a  notice  party, 
deed  of  the  24th  of  November  1814  appointed  the  two  sums  of  and  obtained  a 

decree  dedar- 
£2000  to  Sir  Charles  H.  Coote.    The  bill  so  filed  by  Sir  Charles  ing  his  portion 

to  be  ureu 

H.  Coote  prayed  that  he  might  be  declared  entitled  to  the  said  two  charged,  di- 

sums  of  £2000,  with  interest,  and  that  they  might  be  declared  well  JlJ^j^iccomits 

charged  on  a  certain  term  of  one  thousand  years,  of  and  in  cer-  ^"^i^Jj^^Jj 

tain  lands  in  the  bill  mentioned,  and  contained  in  the  deed  of  the  ^  paynwnt  of 

'  them.    B  also 

5th  of  March  1813 ;  and  that  it  might  be  referred  to  the  Master  to  fil«d  a  bill  for 

his  portion, 

take  an  account  of  the  sum  due  for  principal  and  interest  on  foot  praying  the 

same  relief,  to 

of  the  said  two  sums  of  £2000,  and  that  the  defendants,  or  such  of  which  a  plea 

of  the  pen- 

them  as  should  be  bound  so  to  do,  should  be  directed  to  pay  to  the  dency  of  the 

said  Sir  Charles  H.  Coote  such  sums  as  should  be  found  to  be  due  p^^  i^.   jj^i^^ 

to  him  for  principal  and  interest,  together  with  his  costs,  and  that,  ^^  wwe*not 

in  default  of  payment,  the  said  lands  in  the  trust  term  should  be  ^^tw^n^J^e 

sold,  and  it  also  prayed  that  it  might  be  referred  to  the  Master  to  jju^^**  ^'^^" 

take  an  account  of  all  charges  and  incumbrances  aflecting  the  said      Qutgre.^ 

Whether  the 
lands,  whether  prior  o^r  subsequent  to  the  date  of  the  said  Charles  ezistenoe  of 

H.  Coote's  charge,  and  of  their  respective  priorities,  and  all  other  a's  suit  (sim- 

necessary  accounts.  ^^^oJJb), 

The  plaintiff  John  Sadlier  was  made  a  notice  party  to  the  said  S2^^  bar 

of  B's  soit? 
Bat,  Semhle^  the  decree  was  not  binding  on  B,  as  he  should  hare  been  made  an 
answering  and  not  a  notice  partj. 
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bill,  under  the  15th  General  Order.  The  defendant  John  Whalej 
entered  an  appearance  in  the  said  suit,  and  John  Sadlier  was  served 
with  the  notice  under  the  said  General  Order,  on  the  22nd  of  Sep- 
tember 1847.  John  Sadlier  did  not  enter  a  common  or  a  special 
appearance;  and,  on  the  24th  of  February  1848,  Sir  Charles  H. 
Coote  caused  a  memorandum  to  be  entered,  under  the  I6th  General 
Order. 

The  cause  was  heard  on  the  15th  of  December  1848,  and  a 
decree  was  made,  whereby  it  was  declared  that  the  said  sums  of 
£2000  and  £2000,  with  interest,  were  well  charged  on  the  term  of 
one  thousand  years  of  and  in  the  said  lands,  and  it  was  referred  to 
the  Master  to  take  an  account  of  the  sums  due  for  principal  and 
interest  on  the  said  two  sums,  and  also  to  take  an  account  of  all 
charges  and  incumbrances  .effecting  the  lands,  whether  the  same 
were  chargeable  on  the  said  term  of  one  thousand  years  or  affected 
the  fee  and  inheritance  of  the  lands,  and  to  report  the  respective 
priorities  thereof,  and  that  the  Master  should  be  at  liberty  to  publish 
advertisements  for  all  persons  having  charges  and  incumbrances 
affecting  the  lands,  to  come  in  and  prove,  and  further  directions 
were  reserved. 

The  plaintiff,  John  Sadlier,  filed  his  bill  against  the  said  defend- 
ant Robert  Whaley,  and  the  other  parties  thereto,  on  the  1 0th  of 
May  1847,  in  respect  of  the  charge  hereinafter  mentioned,  praying 
similar  relief  as  was  prayed  by  Sir  Charles  H.  Coote.  The  de- 
fendant answered  the  said  bill  on  the  25th  of  January  1848.  On 
the  31st  of  January  1849»  an  order  was  made  on  the  motion  of 
Robert  Whaley  that  tine  original  bill  so  filed  by  the  plaintiff  John 
Sadlier,  on  the  10th  of  May  1847,  should  be  dismissed  as  against  the 
said  Robert  Whaley,  with  costs,  for  want  of  prosecution,  which  costs 
were  afterwards  paid  before  the  filing  of  the  amended  bill  by  the 
said  John  Sadlier. 

On  the  3rd  of  April  1849,  the  said  John  Sadlier  filed  a  bill 
against  Robert  Whaley,  which  was  affixed  as  an  amended  bill  to 
the  original  bill  so  filed  by  him,  by  which  amended  bill,  which  was 
to  the  same  'effect  as  the  original  bill,  Robert  Whaley  was  again 
brought  before  the  Court  as  a  defendant  thereto. 
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To  thif  amended  bill  Robert  Wbalej  put  in  a  plea  on  the  5th  of        1850. 
October  1849,  setting  forth  the  matters  which  are  above  stated,  and     s-^^^-^ 
averring  that  the  lands  in  Sir  C.  H.  Coote's  suit  were  the  same  lands  ^ 

as  in  this  suit,  and  that  the  relief  prayed  in  Sir  C.  H.  Coote's  suit  whalet. 
was  to  the  same  effect  as  that  prayed  in  this  suit  •The  plea  further  staument., 
averred  that  John  Sadlier  was  bound  by  the  proceedings  in  Sir 
C.  H.  Coote's  suit,  the  memorandum  having  been  entered  under  the 
16th  (reneral  Order,  and  that  the  bill  of  Sir  C.  H.  Coote,  and  the 
several  proceedings  in  his  said  suit,  remained  depending,  and  as  of 
record  in  the  Court  of  Chancery,  the  said  suit  of  Sir  C.  H.  Coote 
being  yet  undismissed ;  and  the  plea  concluded  with  an  averment, 
that  the  said  bill,  so  exhibited  against  the  said  Robert  Whaley  and 
others,  on  the  3rd  of  April  1849»  and  so  affixed  under  the  circum- 
stances in  the  plea  stated  as  an  amended  bill  to  the  original  bill  of 
John  Sadlier,  filed  the  10th  of  May  1847,  was  for  the  same  matters 
as  the  said  bill  of  complaint  so  exhibited  by  the  said  Sir  Charles  H. 
Coote,  and  on  which  the  said  decree  had  been  made  as  aforesaid. 

The  plaintiff  John  Sadlier  did  not  set  down  the  plea  to  be  argued, 
but  an  order  was  made  on  the  11th  of  March  1850,  whereby  it  was 
referred  to  the  Master  to  inquire  and  report,  whether  this  suit  and 
the  other  suit  pending,  as  in  the  plea  of  the  said  Robert  Whaley, 
filed  the  5th  of  October  1849,  mentioned,  were  for  one  and  the  same 
matter  ?* 

The  present  suit  was  instituted  to  have  an  account  taken  of  the 
sum  due  to  the  plaintiff,  on  foot  of  an  indenture  of  assignment,  bear- 


*  This  order  WB8  made  on  an  application  by  Mr.  W,  Smith  on  behalf  of  the 
defendant  Robert  Whaley  to  digmiss  the  bill  for  want  of  prosecution  under  the 
82nd  Qeneral  Bnle.  Mr.  LawIesM  appeared  for  the  plaintiff,  and  offered  to  com- 
p\j  with  the  nde  by  filfaig  a  replication,  which  it  was  contended  for  the  defendant 
he  ooold  not  do,  as  the  practice  on  a  plea  of  another  suit  pending  was  to  ascertain 
thefiMSt,  not  by  joining  issoe  in  the  cause,  but  by  a  reference  to  the  Master:  2Dan, 
Ck,  Pr.  Ist  ed.,  p.  144 ;  and  it  was  also  urged  that  such  a  reference  was  withhi 
the  64th  General  Bute,  and  would  not  be  made  after  fourteen  days  from  the  notice 
of  the  plea:  Hamlet  v.  Lambert  (FL  &  E.  226) ;  and  that  it  was  no  answer  to  a 
motion  under  the  82nd  Bule.  His  Honor,  after  taking  time  to  consider,  made 
the  abore  order,  deeming  the  case  within  the  spint;  though  not  the  letter,  of  the 
82nd  Bule,  and  expressed'  some  doubt  as  to  Sir  M.  O'Loghlcn's  dictum  in  Howlet 
1,  Lambert,  that  such  an  order  was  within  the  19th  (General  Bule  of  1834  (analo- 
gous to  the  64th  Bule  of  1843),  though  he  followed  the  decision  in  that  case  by 
making  the  order. 

VOL.  I.  22 
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ing  date  the  28th  of  August  1844,  whereby  a  certain  other  charge 
of  £4000  was  assigned  to  the  plaintiff  by  oxie  Patriok  Nolan  to 
secure  a  sum  of  £1200,  with  interest.  '  The  daid  £4000  Ibrmed  part 
of  the  two  sums  of  £10,000^  another  portion  of  '#h!ch  had  beeb 
appointed  to  Sir  Charles  Hi'Coete  by  the  said  John  Wh^tey,  and  tli^ 
£4000  assigned  to  John  SadKer  had  beeti  appointed  by  the  sfdd 
John  Whaley  to  one  Henry  Whaley  by  deed  of  the '30th  of  August 
1827,  in  pursuance  of  the  powers  contained  in  the  said  deed  of  the 
5th  of  March  1813. 

A  motion  was  now  made,  on  the  part  of  John  Sadlier,  that  the 
report  of  the  Master  might  be  varied,  by  finding  that  this  suit  and 
the  other  suit  of  Sir  C.  H.  Coote,  in  the  plea  mentioned,  were  not  for 
one  and  the  same  matter. 


Arj^ment,  -^^   Christian^  in  support  of  the  motion,  cited  Pickford  v. 

Hunter  (a)  ;  Bainbrigge  v.  Baddely  (6) ;  Oage  v.  Lard  Stafford  (<?). 

Mr.  W.  Smithy  for  the  defendant,  relied  on  Foster  v;  Vassal  (d)  ; 
2  Dan.  Ch.  Pr.,  1st  ed.,  pp.  144,  145 ;  Lord  Bed.,  pp.  201,  202, 
4th  ed.  ' 

Mr.  W.  Crazier,  in  reply,  cited  Lard  Red.,  6th  ed.  p.  287 ; 
Huggins  r.  York  Building  Company  (e) ;  Homihroahe  v.  Ware  (f). 


Ju!y22. 
Judgment. 


The  Masteb  of  the  Rolls. 

In  this  case  a  motion  has  been  made  that  the  Master's  report  may 
be  varied.  The  facts  of  the  case  are  these. — [His  Honor  stated  the 
facts  as  above.] 

The  question  which  arises  is,  whether  the  Master  was  right  in 
finding  that  this  suit  and  Sir  Charles  Coote's  suit  axe  for  one  and 
the  same  matter  ? 

Counsel  for  the  defendant  Robert  Wfai^ey  insists,  that  although 
the  suit  of  Sir  Charles  Coote  is  by  a  different  party,  and  in  respect 
of  an  entirely  different  ^Ibnaad,  yet  as   Mr.  John  Sadlier  was  a 


Co)  5  Sim.  122. 
(c)  1  YeB.  544. 
(e)  2  Atk.  44. 


(6)  2  Pha.  705. 
(d)  S  Atk-  587. 
C/:)  12  If:  Bq.  K«p.  440. 
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notice  party  in  Sir  Charles  Coote's  suit,  and  bound  by  the  decree 
and  proceedings  therein,  and  at  liberty  to  prove  his  demand  in  the 
said  cause,  the  present  bill  is  to  be  considered  a  suit  for  one  and  the 
same  matter. 

As  a  general  rule  it  is  necessary  in  equity,  as  well  as  at  law, 
that  both  suits  should  be  between  the  same  parties:  Reeve  v. 
Dalby{a).  It  has  been  held,  however,  under  particular  circum- 
stances, that  it  is  not  necessary  to  the  sufficiency  of  the  plea  of  the 
pendency  of  another  suit,  that  the  former  suit  should  be  precisely 
between  the  same  parties  as  the  latter. 

Thus  if  a  man  institutes  a  suit,  and  afterwards  sells  part  of  the 
property  in  question  to  another,  who  files  an  original  bill,  touching 
the  part  so  purchased  by  him,  a  plea  of  the  former  suit  depending 
touching  the  whole  property  will  hold,  such  suit  being  considered  a 
suit  for  the  same  matter.  So  where  one  part-owner  of  a  ship  filed 
a  bill  against  the  husband  for  an  account,  and  afterwards  the  same 
part-owner  and  the  rest  of  the  owners  filed  a  bill  for  the  same 
purpose,  the  pendency  of  the  first  suit  was  held  a  good  plea  to  the 
last ;  for  though  the  first  bill  was  insufficient  for  want  of  parties, 
yet,  by  the  second  bill,  the  defendant  was  doubly  vexed  for  the  same 
matter. 

So  also  where  a  decree  is  made  upon  a  bill  brought  by  a  creditor 
on  behalf  of  himself  and  all  other  creditors  of  the  same  person,, 
and  another  creditor  comes  in  before  the  Master  to  take  the  benefit 
of  the  decree,  and  proves  his  debt,  and  then  files  a  bill  on  behalf 
of  himself  and  the  other  creditors,  the  defendants  may  plead  the 
pendency  of  the  other  suit ;  for  a  man  coming  in  imder  a  decree 
is  quasi  a  party :  Smith  v.  Creagh  (b).  The  charge  filed  in  the 
Master's  office,  and  the  suit  afterwards  instituted,  were  for  one 
and  the  same  matter.  The  cases  on  the  subject  are  collected 
in  Lord  Redesdale  on  Pl^  6th  ed.,  p.  290  ;  Beames  on  Pl^ 
pp.  139,   140. 

In  the  case  of  Bainhrigge  v.  Baddeley  (c).  Lord  Cottenham,  in 
adverting  to  a  plea  of  another  suit  depending,  stated  '*  that  the  plea 

{a)  2  Sim.  &  St.  464.  (hi)  Batty,  408. 

(c)  2  Phil.  709. 
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most  aver  that  the  former  suit  was  for  the  same  matter.  So  the 
reference  to  the  Master  in  sach  cases  is  to  inquire  whether  the  suits 
were  for  the  same  matter.  That  the  same  matter  was  in  issue 
in  both  suits  for  different  purposes,  will  not  support  the  averment." 

If  a  party  proves  under  a  decree  in  a  creditor's  suit,  in  respect  of 
a  certain  charge  or  incumbrance,  and  then  files  a  bill  in  respect  of 
the  same  charge,  the  case  of  Neve  v.  Weston  (a)  shows  that  the 
pendency  of  the  former  suit  may  be  pleaded,  because  the  plaintiff 
is  suing  for  the  same  matter,  in  respect  of  which  he  filed  the  charge, 
and  is  a  qucui  party  to  the  first  suit.  Thus,  in  all  the  cases  referred 
to,  in  which  the  second  suit  was  not  by  the  same  party  as  the  first, 
the  plaintiff  in  the  second  suit  claimed  as  purchaser  fjK>m  the  party 
who  filed  the  bill  in  the  first  cause,  the  purchase  having  been  made 
pending  the  first  cause ;  or  one  of  the  several  parties  entitled  filed 
the  first  bill,  without  making  the  persons  jointly  interested  parties, 
and  filed  the  second  bill  in  conjunction  with  the  said  parties ;  or  a 
party  who  had  filed  his  charge  in  a  creditor's  suit,  and  thus  become 
a  quasi  party,  afterwards  filed  a  bill  for  the  same  demand,  in  respect 
of  which  the  charge  was  filed.  This  was  in  effect  a  second  suit  by 
the  same  party.  These  cases,  therefore,  are  only  excepted  cases, 
and  appear  to  be  so  considered  by  Lord  Redesdale,  and  were  decided 
as  falling  within  the  general  principle,  which  requires  that  the 
second  suit  must  be  by  the  same  party. 

It  is,  however,  perfectly  dear  that  the  second  suit  must  be  for  the 
same  matter  as  the  first.  Lord  Redesdale,  at  p.  288  of  his  Treatisey 
states : — *'  The  plea  must  aver  that  the  second  suit  is  for  the  same 
matter  as  the  first,  and  therefore  a  plea  which  did  not  expressly 
aver  this,  though  it  stated  matters  tending  to  show  it,  was  considered 
bad  in  point  of  form,  and  overruled  upon  argument.''  And  he  refers 
to  the  case  of  Devie  v.  Brotonlow  (6). 

Upon  these  authorities,  I  cannot  understand  how  the  suit  by  Sir 
Charles  Coote,  to  recover  £4000,  part  of  two  sums  of  £1 0,000,  can  be 
considered  as  a  suit  for  the  sat&e  matter  as  the  present  suit,  instituted 
by  the  plaintiff  John  Sadlier  to  recover  an  entirely  different  sum, 
appointed  by  a  different  deed,  although  it  happens  to  be  another 

(a)  3Aik.  55.  (^)  Dick.  611. 
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Rolk. 
is  different.     There  is  no  privity  between  them,  and  the  prayer  of 

each  bill  relates  to  an  entirely  different  demand. 

It  has  been  admitted  by  the  defendant's  Counsel  that  the  pen- 
dency of  the  former  suit  would  have  bc^  ho  defence  to  the  present  judgment. 
suit,  if  there  had  not  been  a  decree  in  the  flret  snrit,  ttid  if  the  plaintiff 
in  the  second  suit  (John  Sadlier)  had  not  been  made  an  answering  or 
a  notice  party  in  the  first  suit.  I  do  not  understand  how  the  decree 
in  the  first  cause  could  make  that  a  suit  pending  for  the  saoie  matter, 
which  was  not  a  suit  for  the  same  matter  prior  to  the  decree. 

The  case  of  Neve  v.  Weston  (a)  was  decided  on  the  ground  that  a 
party  by  proving  under  a  decree  became  himself  an  actor,  and,  when 
he  had  filed  his  charge  for  a  demand,  a  bill  afterwards  filed  by  him 
for  the  same  demand  was  in  effect  a  second  suit  by  the  same  party, 
for  one  and  the  same  matter. 

In  the  present  case  Mr.  John  Sadlier  has  been  quite  passive  in 
the  first  suit,  and  there  is  no  case  establishing  that  the  right  to  file 
a  charge  under  a  decree  is  to  be  considered  as  a  suit  petiding  for  the 
demand  which  might  be  so  proved. 

The  mistake,  as  it  appears  to  me,  into  which  the  defendant  has 
fallen,  is,  that  he  has  confounded  two  classes  of  defence,  in  their 
nature  entirely  different  It  may  be  that,  where  there  isa  deeroe  in 
a  creditor's  suit,  under  which  a  party  may  prove,  such  decree  may  be 
pleaded  in  bar  to  a  suit  by  a  creditor,  who  could  prove '  under  such 
decree.  Such  a  defence  was  set  up  by  plea  in  the  case  of  Piokfbrd  v. 
Hunter  {b).  The  plea  in  that  case  was  overruled  on  the  ground 
that  the  decree  in  the  first  suit  was  not  so  beneficial  to  the  creditors 
as  that  which  the  plaintiffs  in  the  second  suit  might  obtain. 
Whether,  if  this  had  not  been  the  case,  the  defence  would  have 
been  overruled,  it  is  not  necessary  that  I  should  decide.  The  plea 
in  that  case  was  not  framed  as  the  plea  of  another  suit  depending 
for  the  same  matter,  and  did  not  contain  the  averment  which, 
according  to  the  passage  in  Lard  RedesdaU^s  TreaHse,  p.  288,  is 
essential  to  the  validity  of  such  a  plea. 

(a)  3Atk.55.  (6)  5  Sim.  122. 


Digitized  by 


Google 


174 


CHANCERY  REPORTS. 


1850. 
RolU, 


Judgment, 


There  was  an  averment  in  that  plea  that  the  rights  and  interests 
in  both  suits  were  the  same,  and  the  Vice-chancellor  observed  that 
the  averment  was  not  true ;  ^'  for  the  right  of  A  to  be  paid  his 
debt  is  not  the  same  as  the  right  of  B  to  be  paid  his  debt." 
That  observation  is  applicable  to  the  question  now  before  the  Court, 
and  shows  that  the  suit  of  Sir  C.  Coote  and  the  suit  of  Mr.  Sadlier  ^ 
are  not  for  one  and  the  same  matter. 

If  the  defendant  in  this  cause  had  pleaded  the  decree,  and  the 
facts  which  he  relied  on  to  show  that  Mr.  John  Sadlier  was  bound 
thereby  as  a  notice  party,  and  had  not  framed  his  plea  as  a  plea  of 
another  suit  depending  for  the  same  matter,  Mr.  Sadlier  would 
probably  have  been  advised  to  set  down  this  plea  for  argument; 
then  the  question  as  to  whether  the  decree  would  have  been  a  bar 
would  have  been  raised.  But  the  defendant,  by  framing  his  plea  as 
a  plea  of  another  suit  depending  for  the  same  matter,  rendered  it 
impossible  for  Mr.  Sadlier  to  set  down  the  plea,  and  he  was  obliged, 
upon  the  authority  of  the  case  of  Tarleton  v.  Barnes  (a),  to  adopt 
the  course  of  obtaining  the  usual  reference  to  the  Master. 

The  question,  therefore,  which  arises  on  the  objection  to  the 
report  is  not  whether  the  statements  in  the  plea  of  the  decree  might 
have  been  a  defence,  but  whether  the  averment  introduced  into  a 
plea,  that  the  suits  are  for  one  and  the  same  matter,  and  on  which 
issue  has  been  joined  by  the  reference  to  the  Master,  is  true  ?  I  am 
of  opinion  that  the  suits  are  not  for  one  and  the  same  matter,  and 
that  the  Master's  report  cannot  be  sustained. 

K  the  question  which  the  defendant's  Counsel  has  sought  indi- 
rectly to  raise  (that  the  decree  in  Coote  v,  Whaley  is  binding  on 
Mr.  Sadlier,  and  a  bar  to  this  suit)  was  properly  before  the  Court, 
it  would  be  at  least  questionable  whether  such  defence  would  be 
available.  It  has  been  decided  by  Sir  James  Wigram  that  if  a 
person  is  made  a  notice  party  in  a  case  in  which  he  ought  not 
properly  to  be  so  made  imder  the  General  Order,  he  is  not  bound  to 
appear,  and  is  no  way  affected  by  the  proceedings,  and  is  not  to  be 
considered  a  party  to  the  suit. 

I  much  doubt  that  Mr.  Sadlier  was  properly  a  notice  party  in  Sir 

(a)  2  Keen,  632. 
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Charles  Coote's  suit.  Cases  (a)  have  been  decided  in  England  on 
the  corresponding  English  Order,  calculated  to  show  that  he  should 
have  been  an  answering  party,  and  if  so  the  decree  in  Coote  v. 
Whaley  does  not  affect  him. 

I  shall  not,  however,  decide  a  question  not  properly  before  me, 
and  which  the  defendant  may,  if  he  thinks  fit,  set  up  by  his  answer. 
All  I  decide  is,  that  in  my  opinion  the  Master  was  not  right  in 
finding  that  this  suit  instituted  by  Mr.  Sadlier  and  the  suit  of  Sir 
Charles  Coote  are  for  one  and  the  same  matter.  I  shall  therefore 
set  aside  the  report,  and  declare  that  the  two  suits  are  not  for  one 
and  the  same  matter. 

(a)  2  Hare,  530,  532,  306 ;  Adams  y.  Paynter,  1  Col.  53. 
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In  the  Matter  of  the  Act  of  1 1  &  12  Vic.  c.  68,  and  the  Trusts  of  the       ^     «« 

'  Nov,  SO. 

Settlement  of  WILLIAM  ORME,  Esq.  1851. 

Jan,  14. 

The  petition  in  this  case  was  presented  by  the  petitioner  Francis  A  fond  waa 

assigned  by  a 
Ejiox  Orme,  imder  the  provisions  of  the   11  &  12  Vic.  c.  68  (the  marriage 

settlement  to 
trustees  upon 
trust  after  the  death  of  A  to  transfer  it  and  all  the  interest,  &c.,  nnto  and  amongst 
all  and  every  the  child  or  children  of  the  marriage)  or  the  issue  of  any  such  child  or 
children  who  mieht  happen  to  be  then  dead,  leaving  issue,  or  to  anj  one  or 
more  of  sndi  chUdren,  or  issue  of  such  deceased  children,  &c.,  at  sucn  age  or 
ages,  time  or  times,  and  in  such  parts,  shares  or  proportions,  if  more  than  one,  and 
with  such  maintenance  in  the  meantime,  and  under  and  subject  to  such  conditions, 
restrictions,  charges  and  limitations  over  (such  limitations  over  being  for  the  benefit 
of  some  one  of  such  children)  as  A  by  his  will,  &c.,  should  appoint,  and  in  default 
of  appointment  to  pay  the  fund  between  all  the  children  if  more  than  one  of  the 
nuuriage,  and  the  issue  of  any  children  who  should  be  then  dead,  leaving  issue ; 
and  if  but  one  to  such  one  child ;  the  said  fund  to  be  paid,  &c.,  to  sons  at  twen^- 
one  and  to  daughters  at  twenty-one  or  marriage,  in  case  such  ages  or  days  should 
not  take  place  until  after  the  we  decease  of  A;  buttn  case  such  should  happen  in 
his  lifetime,  then  such  payment  should  be  postponed  until  after  his  decease.  A  by 
will  appointed  the  fund  to  the  children  of  the  marriage  share  and  share  alike,  on 
their  attaining  twenty-one  or  marriage  with  consent,  and  directed  that  the  interest 
should  be  for  their  support  and  maintenance,  given  in  trust  to  his  wife,  until  the 
boys  entered  professions  or  attained  twenty-one,  and  the  giils  attained  at  twenty- 
one  or  married  with  consent. 

Held  1.  That  the  portions  were  by  the  settlement  vested  in  the  children  before 
the  period  of  payment. 

2.  That  the  provision  in  the  will  as  to  maintenance  was  of  itself  sufficient  to 
vest  the  portions. 

The  rules  as  to  the  vesting  of  portions  and  legacies  are  the  same. 
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1850.        Act  for  the  Better  Securiog  Trust  Funcb  and  for  the  Relief  of  Tms- 
RolU. 

tees),  claimiiig  to  have  transferred  to  him  the  sum  of  £633.  12s.  9d., 

£3  per  cent,  consols,  being  one-fifth  of  the  sum  of  £3168.  3s.  9d. 
consols,  transferred  under  the  said  Act  to  the  credit  of  the  matter. 
The  petitioner  contended  that  the  said  sum  of  £3168.  3s.  9d. 
was  the  share  of  Thomas  Orme,  deceased,  in  certain  personal 
property,  the  subject  of  a  marriage  settlement  of  the  13th  of  March 
1826.  Thomas  Orme  died  under  age  and  unmarried  in  the  month 
of  November  1846,  leaying  his  mother  and  a  brother  and  sister  of 
the  whole  blood,  and  the  petitioner  and  William  Knox  Orme,  of  the 
half  blood,  him  surviving,  which  five  persons  would  each  be  entitled 
to  one-fifth  of  the  fund  in  Court,  if  that  fund  vested  in  the  said 
Thomas  Orme  in  his  lifetime.  And  the  question  in  the  case  was, 
whether  the  said  sum  vested  in  the  said  Thomas  Orme  in  his  life- 
time, he  having,  as  already  stated,  died  under  twenty-one  and 
unmarried  ?  and  that  question  depended  on  the  construction  to  be 
put  on  the  settlement  executed  on  the  marriage  of  his  father  and 
mother,  dated  the  13th  of  March  1826,  and  the  will  of  his  father, 
William  Orme,  executed  in  pursuance  of  a  power  contained  in  that 
settlement. 

The  petition  stated  that  by  indenture  bearing  date  the  14th  day 
of  March  1826,  and  made  between  William  Orme,  Esq.,  since 
deceased,  of  the  first  part,  Anne  Orme,  widow  of  the  said  William 
Orme  (described  in  the  said  indenture  as  Anne  Jackson  spinster),  of 
the  second  part,  and  Thomas  Orme  and  the  Rev.  Andrew  Jackson, 
both  deceased,  of  the  third  part,  being  the  settlement  executed  in 
contemplation  of  the  marriage  of  the  said  William  Orme  with 
Ai;ine  Jackson,  it  was  witnessed  that,  for  the  considerations  therein 
mentioned,  the  s^d  Anne  Jackson  assigned  and  transferred  unto  the 
said  Thoipas^Orme  and  Andrew  Jackson,  their  executors,  adminis- 
trators and  assigns,  three  legacies  of  £1000,  £1500  and  £700  therein 
particularly  mentioned,  making  together  £3200,  with  all  interest 
then  due  or  thereafter  to  grow  due  thereon,  to  hold  the  same  to  the 
said  Thomas  Orme  and  Andrew  Jackson,  their  executors,  adminis- 
trators and  assigns,  upon  trust,  from  and  after  the  solemnization  of 
the  said  intended  marriage,  to  pay  and  apply  the  interest  and  annual 
proceeds  of  the  said  three  several  legacies,  to  the    said  William 


Digitized  by 


Google 


CHANCERY  REPORTS. 


177 


Onne  and  his  assigns  for  his  life,  and  immediately  after  the  decease 
of  the  said  William  Orme,  then  upon  trust  to  ''  transfer,  assign,  pay, 
apply  and  dispose  of  the  said  sum  of  £3200,  and  every  part  thereof 
and  all  the  interest,  or  annual  or  other  profits  of  the  same,  unto  and 
amongst  all  and  every  the  child  or  children  of  the  said  intended 
marriage,  or  the  issue  of  any  such  child  or  children  who  might 
happen  to  be  then  dead,  leaving  issue,  or  to  any  one  or  more  of  such 
children  or  issue  of  sxifih.  deceased  children,  in  exclusion  of  any 
other  or  others  of  them,  at  such  age,  ages,  time  or  times,  and  in 
such  parts,  shares  or  proportions,  if  more  than  one,  and  with  such 
maintenance  in  the  meantime,  and  under  and  subject  to  such  condi- 
tions, restrictions,  charges  and  limitations  over  (such  limitations 
over  being  for  the  benefit  of  some  or  one  of  such  children  or  issue) 
tts  he  the  said  William  Orme  by  his  last  will  and  testament  in 
writing,  or  by  any  other  writing  duly  executed  by  him  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses,  should 
direct  or  appoint ;  and  in  default  of  any  such  direction  or  appoint- 
ment^ or  in  case  of  aiiy  such  being  made  and  the  same  should  not 
take  effect,  and  should  not  be  a  disposition  of  the  whole  of  the  said 
trust  funds  and  premises,  then  as  to  so  much  thereof,  of  or  concern- 
ing which  no  such  disposition  or  appointment  shall  be  made  or 
take  effect)  upon  trust  to  transfer,  assign,  pay  and  dispose  of  the  said 
ttnst  fonds  and  premises  unto,  between  and  amongst  all  and  every 
the  children,  if  more  than  one,  of  the  said  intended  marriage,  and 
the  issue  of  any  such  children,  as  shall  happen  to  be  then  dead, 
leaving  issue,  equally  to  be  divided  between  and  amongst  them, 
share  and  share  alike,  as  tenants  in  common,  and  their  respective 
executors,  administrates  and  assigns  (provided  that  such  issue  of 
any  deceased  child  or  children  as  aforesaid  shall  be  entitled  only  to 
the  share  or  shares  which  his,  her  or  their  father  or  mother  respec- 
tively would  have  been  entitled  to,  if  living,  such  share  or  shares  to 
be  equally  divided  amongst  the  issue  respectively  entitled  to  the 
same,  if  more  than  one,  and  if  but  one,  then  the  whole  to  such  one), 
and  upon  trust  in  case  there  shall  be  only  one  child  of  the  said 
intended  marriage,  to  transfer  and  assign  the  whole  of  the  said 

trust  funds  and  premises,  in  default  of  appointment  as  aforesaid,  to 
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such  only  child,  his  executors,  administrators  and  assigns,  the  said 
trust  moneys  or  shares  thereof,  as  the  case  may  be,  to  be  paid, 
transferred  and  assigned  to  such  children,  if  a  son  or  sons,  at  his 
or  their  age  or  respective  ages  of  twenty-one  years,  and  if  a 
daughter  or  daughters,  at  her  or  their  age  or  respective  ages  of 
twenty-one  years,  or  day  or  respective  days  of  marriage,  which  shall 
first  happen,  in  case  such  ages  or  days  shall  not  take  place  until 
after  the  decease  of  the  said  William  Ormej  but  in  case  the  same 
shall  happen  in  his  lifetime,  then  such  payment,  transfer  or  assign- 
ment shall  be  postponed  till  after  his  decease :  provided  always, 
and  it  is  hereby  declared  and  agreed,  that  the  share  or  shares  of 
such  of  the  said  children,  or  such  child  as  shall  be  a  son  or  sons,  of 
and  in  the  said  sum  of  £3200,  and  the  interest  and  annual  or  other 
profits  thereof,  shall,  subject  to  such  power  of  appointment,  be 
considered  as  a  vested  interest  and  vested  interests  in  him  or  them 
respectively,  upon  his  or  their  attaining  the  age  of  twenty-one  years, 
and  in  such  of  them  as  shall  be  a  daughter  or  daughters  upon  her 
or  their  attaining  the  age  of  twenty-one  years,  or  day  or  respective 
days  of  marriage,  which  shall  first  happen,  although  the  said 
William  Orme  be  then  living." 

Power  was  then  given  to  the  trustees  to  oall  in  the  legacies,  and 
to  invest  the  same  on  government  or  real  securities,  and  that  such 
legacies,  when  so  invested,  should  be  held  upon  the  said  trusts; 
and  by  the  said  indenture,  the  said  William  Orme  covenanted  with 
the  said  Thomas  Orme  and  Andrew  Jackson,  that  he  the  said 
William  Orme  should  and  would,  immediately  upon  the  solemniza- 
tion of  the  then  intended  marriage,  cause  to  be  efiected  a  valid  and 
effectual  policy  of  insurance  upon  the  life  of  him  the  said  William 
Orme,  for  a  sum  of  not  less  than  £6461.  10s.  9d.,  and  payable  upon 
his  decease  to  the  trustee,  or  trustees  for  the  time  being,  of  the  said 
indenture  of  settlement ;  and  it  was  declared  that  the  amount  of  the 
said  policy,  when  paid,  should  be  held  by  said  trustees,  on  the  same 
trusts  which  were  declared  of  the  said  sum  of  £3200. 

The  petition  then  stated  that  there  was  issue  of  the  said 
marriage,  two  sons  and  one  daughter  only,  namely,  Thomas  Orme, 
George  Orme,  and  Maria  Sidney  Orme ;  and  the  said  WiUiam  Orme, 
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in  pursuance  and  perfonnance  of  the  coTenant,  in  that  behalf,  in  the 
said  indenture  of  settlement  contained,  effected  an  insurance  upon 
his  life  with  the  Royal  Exchange  Insurance  Company,  for  the  sum 
of  £6000,  and  another  insurance  with  the  London  Insurance  Com- 
pany for  £1000. 

The  petition  further  stated  that  the  said  William  Orme  duly 
made  his  will  in  writing,  bearing  date  the  19th  day  of  May  1830, 
and  the  will,  afler  referring  to  said  indenture,  contained,  amongst 
others,  the  following  clauses : — ''  I  have,  according  to  my  present 
circumstances,  amply  proyided  for  my  said  children  by  my  said  wife 
Anne,  by  the  insurance  effected  at  the  Royal  Exchange  Office, 
Dublin,  as  also  by  any  fortune  I  may  be  entitled  to,  by^my  marriage 
with  her,  the  produce  of  which  insurance  and  said  fortune,  derived 
through  her,  I  leave,  devise  and  bequeath  to  my  children  by  my 
said  dear  wife  Anne,  share  and  share  alike,  on  their  attaining 
severally  the  age  of  twenty-one  years  or  day  of  marriage,  whichever 
shall  first  happen,  provided  such  child  or  children  shall  many  with 
the  consent,  had  in  writing  to  such  marriage,  of  their  mother  and 
Oliver  Jackson,  Esq.,  whom  I  appoint  guardians  to  their  persons 
and  properties.  I  further  direct  that  the  interest  on  the  said  sums, 
now  so  left  to  them,  shall  be  for  their  support  and  maintenance,  given 
in  trust  to  my  said  wife,  until  the  boys  enter  into  professions  or  attain 
the  age  of  twenty-one  years,  and  the  girl  or  girls,  until  she  or  they 
may  arrive  at  the  age  of  twenty-one  years,  or  should  marry  with 
the  consent  of  their  guardians  as  already  specified  ;  but  should  any 
child  or  children  marry  without  such  previous  consent,  then  my  wiU 
is  that  every  such  child  or  children  shall  forfeit  any  provision  he, 
she  or  they  may  be  entitled  to,  under  my  marriage  settlement,  which 
share  shall  go  and  be  equally  divided  amongst  their  other  brothers 
and  sisters,  acting  in  conformity  with  this  my  last  wiU." 

The  petition  stated  that  the  said  William  Orme  died  on  or  about 
the  20th  of  August  1836,  leaving  William  Ejiox  Orme  and  the 
petitioner  Francis  Knox  Orme,  his  two  sons  by  a  former  marriage, 
and  the  said  Thomas  Orme,  George  Orme  and  Maria  Sidney  Orme, 
his  children  by  the  marriage  with  Anne  Jackson,  and  leaving 
also  the  said  Anne   Orme,   otherwise  Jackson,   his  widow,  him 
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1850.        snmving,  and  administrati<tt  with  the  wiU  annexed  was  granted  to 
Jtoib. 

Oliver  Jackson. 

The  petition  then  stated  the  appointment  of  the  petitioner  and 
Francis  Eiiox  Orme,  and  the  Reverend  Thomas  Orme  Featberstone^ 
under  orders  of  the  Court  of  Chancery,  to  be  new  trustees  of.the  8ai4 
settlement,  in  the  room  of  f<Miner  trustees,  and  the  transfer  of  the 
trust  property  under  the  said  orders  to  such  new  trustees. 

The  petition  then  stated  that  the  said  Thomas  Orme,  one  of  the 
children  of  the  said  William  and  Anne  Onne,  died  in  Novem* 
ber  1846,  under  the  age  of  twenty-one  and  unmarried,  haying 
previously  executed  a  paper  writing  purporting  to  be  a  will,  whereby 
he  professed  to  bequeath  to  his  brother  and  sister,  the  said  Greorge 
Orme  and  Maria  Sidney  Orme,  £1000  each,  and  £1000  between  his 
mother  and  half-brothers,  William  Knox  Orme  and  the  petitioner ; 
but  the  petitioner  submitted  that  such  will  was  inoperative,  being 
made  when  the  said  Thomas  Orme  was  under  age. 

The  petition  then  stated  that  Maria  Sidney  Orme  attained  her 
age  in  September  last  (1850). 

The  petition  then  stated  the  transfer  of  the  sum  of  £3168.  3s.  9d., 
£3  per  cent  consols,  to  the  credit  of  this  matter,  under  the  pro- 
visions of  the  11  &  12  Vic.  c  68,  being  the  one-third  share  or 
proportion  of  the  said  trust  funds,  to  which  the  said  Thomas  Orme 
deceased  was  entitled  after  deducting  the  sum  of  £25  for  costs. 

The  petition  then  submitted  that  the  said  Thomas  Orme  took  a 
vested  interest  in  the  said  sum  of  money,  and  that  the  same  was 
divisible  anK)ng8t  bis  next-of-kin,  viz.,  the  said  Gre(M:ge  Orme, 
Maria  Sidney  Orme  (die  bitother  and  sister  of  the  said  Thomas 
Orme),  and  Anne  Orme  his  mother,  and  William  Knox  Orme, 
and  the  petitioner,  the  half-brothers  of  the  said  Thomas,  in  equal 
shares. 

The  petitioner  then  prayed  that  the  sum  of  £633. 12s.  9d.,  £3  per 
cent,  consols  (being  one-fifth  of  the  £3168.  3s.  9d.),  ^vested,  to  the 
credit  of  this  matter,  might  be  transferred,  to  the  petitioner,  with 
interest  from  the  1st  of  November  1846,  the  day  of  the  death 
of  Thomas  Orme,  and  prayed  for  a  transfer  of  a  like  sum  to 
William  Knox  Orme. 
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The  Salieitor^Grtneral  and  vMr.  Brewster,  for  the  petitioiier,  185a 

contended  that  the  portions  were  Tested  by  the  very  terms  of  the  ^^     y   ■ 

settlement  in  the  children  of  the  marriage,  though  not  payable  until  ouce. 


AiyiNMMt. 


they  attained  the  age  of  twenty-one :  Vize  t.  Stoney  (a)  ;  Hanson 
V.  Graham  (b) ;  Salmon  y.  Green  (c)  ;  Berkely  v.  Stoinb^me  {d) ; 
Stephens  v.  Frost  {e)\  Harrison  v.  Grimwood  (f)  •;  Dcknies  v. 
Fisher  (ff)  ;    Hammond  y.  Maule  (A). 

Mr.  Christian  and  Mr.  F.  FitMgewUd,  for  George  Orme  and 
Maria  Lindsay  Qrme,  contended  that  the  portions  were  contingent ; 
that  there  was  no  trost  created  by  the  settlement  except  in  the 
direction  to  pay  the  portions  to  the  children  at  twenty-one  or 
marriage ;  ^at  the  goring  of  maintenance  to  the  sons  did  not  make 
the  portions  vested  in  this  case,  because  the  entire  interest  was  not 
given,  and  the  mftintenanoe  was  given  to  the  widow  in  trust  for  the 
sons  until  they  went  into  professions,  and  because  the  gift  of  interest 
was  made  in  execution  of  a  power,  and  was  separate  and  independent 
of  the  gift  of  the  principaL  They  cited  Vawdry  v.  Geddes  (t) ; 
Pulsford  v.  Htmier  {h)  ^  Battford  v.  Kebbel  (/) ;  Watson  v. 
Hayes  (m) ;  BuU  v.  Pritchard  (n) ;  Saunders  v.  VauHer  (o) ;  Ste- 
phens V.  Frost  (p)  ;  Hubert  v.  Parsons  (q). 


The  Master  of  thx  Bolls  now  delivered  judgment  His  1851. 
Etonor  stated  the  settlement  and  will  of  William  Thomas  Orme,  Jon-  U. 
and  other  fitcts  as  above,  and  proeeeded : —  gment. 

The  question  is,  wMber  Thomas.  Orme,  who  dM  under,  ^weoly- 
one  and  unmarried,  took  a  vested  interest  in  the  stock  transferred  to 
the  credit  of  this  matter? 

The  truft  ftmd  settled  by  the  deed  of  setilemeni  of  the  Idth  of 
Manih  1826  consisted  of  three  legacies  amounting  to  £3200,  the 

(a)  1  Dr.  A^  War.  337;  8.  C.  4  Ir.  Eq.  Rep.  64. 

(6)  6  Vee.  239.  (<?)  11  Bw.  453. 

(<0  6  Sim,  618.  (0  2  Y.  &  Col.  Exch.  306. 

09  12  Beav.  192.  ig)  5  Beav.  201. 

(A)  1  Col.  281.  (0  1  Rtisa.  &  M.  203. 

(ik)  3  Br.  C.  C.  416.  (0  3  Ves.  362. 

(m)  5  M.  &  Cr.  125.  (n)  5  Hare,  567. 

(o)  Cr.  &  Ph.  240.  (p)  2  Y.  &  Col.  Exch.  306. 

(g)  2Ves.  «en.  261. 
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amount  of  which  was  afterwards  received  by  the  trustees,  and  of  the 
policy  of  insurance,  the  amount  of  which,  when  received,  was  to  be 
held  on  the  same  trusts  as  the  £3200. 

It  has  been  in  the  first  instance  contended  by  Counsel  on  behalf 
of  Greorge  Orme  and  Maria  Sidney  Orme,  who  have  opposed  this 
petition,  that  there  was  no  gift  or  trust  created  by  the  settle- 
ment of  1826,  save  in  the  direction  to  the  trustees,  that  the  trust 
moneys  should  be  paid,  transferred  and  assigned  to  the  children  of 
the  marriage,  if  a  son,  at  twenty-one,  and  if  a  daughter,  at  twenty- 
one  or  marriage  \  and  that  therefore  the  portions  were  not  vested, 
but  were  contingent  on  such  event  taking  place ;  and  it  was  secondly 
argued  on  behalf  of  the  said  George  Orme  and  Maria  Sidney  Orme, 
that,  if  the  portions  were  contingent,  the  provisions  in  regard  to 
maintenance  in  the  said  settlement,  and  in  the  will  of  William  Orme, 
executed  in  pursuance  of  the  power  given  to  him  by  the  said  settle- 
ment, could  not  have  the  effect  of  vesting  the  portions. 

The  cases  which  have  been  decided  on  the  construction  of  wills 
have  been  referred  to  in  the  course  of  the  argument;  and  the  general 
principle  laid  down  by  Sir  William  Grant,  in  Leake  v.  Robinson^  is, 
that  where  there  is  no  gift  except  in  the  direction  to  pay,  and  the 
direction  to  pay  is  when  the  legatee  attains  twenty- one,  the  gift  is,  in 
effect,  to  pay  such  of  the  legatees  as  should  attain  that  age,  and 
therefore  failed  as  to  such  who  died  under  it. 

There  is  no  doubt  on  this  subject ;  but  the  last  authority  states  the 
rule  so  clearly,  that  it  may  be  as  well  to  refer  to  it.  In  the  matter 
of  the  trwts  of  the  will  of  Thomas  Bartholomew^  and  of  the  statute 
10  &  11  Vic.  c.  96  (a),  (which  is  the  English  Act,  corresponding  to 
that  under  which  the  present  application  has  been  made)  a  testator, 
by  his  will,  directed  the  investment  of  £2000,  and  the  payment  of 
the  interest  to  his  daughter  for  life,  and  from  and  after  her  death 
declared  that  the  trustees  should  hold  the  fund  upon  trust  to  pay  the 
same  or  assign  the  securities  whereon  the  same  might  be  placed  or 
invested,  unto,  between  and  among  all  and  every  the  child  and  child- 
ren of  his  said  daughter,  as  and  when  they  should  severally  attain 
the  respective  ages  of  twenty-one  years,  in  equal  shares  and  propor- 
dons,  share  and  share  alike ;  and  then  foUowed  the  words,  *'  to  whom 


(a)  1  M*N.  &  G.  354. 
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I  give  and  bequeath  the  same  accordingly."    It  was  held  that  the        1851. 

Rolls, 
latter  words  contained  a  direct  gift  independently  of  the  direction  to 

pay,  the  words  "  to  whom  "  referring  to  all  and  every  the  child  and 
children  of  the  testator's  daughter,  and  consequently  that  a  child  of 
the  testator's  daughter  dying  under  twenty-one,  took  a  vested 
interest  That  case  was  decided  by  Lord  Cottenham,  expressly  on 
the  ground  that  the  words  *'  to  whom  I  give  and  bequeath  the  same 
accordingly  "  was  a  gift.  His  Lordship  said : — ''  If  these  words  had 
preceded  the  direction  to  pay  at  twenty-one,  no  question  would  have 
arisen  ; .  and  why  is  not  the  same  construction  to  be  adopted,  because 
he  has  specified  the  objects  of  his  gift,  not  by  describing  them  in 
this  part  of  the  sentence,  but  by  referring  to  a  description  already 
made  in  the  same  sentence?"  Lord  Cottenham,  no  doubt,  in  that 
case  distinctly  recognised  the  rule  as  laid  down  by  Sir  W.  Grant  in 
Leake  v.  Bobinsony  and  said : — "  The  rule  is,  that  if  there  is  a  direct 
gift  to  legatees,  a  direction  for  payment,  when  they  shall  attain  a  cer- 
tain age,  shall  not  prevent  the  vesting  of  the  legacy,  and  therefore 
the  personal  representative  of  a  legatee  dying  under  such  age  will 
be  entitled.  What  Sir  tV.  Grant  decided  was,  that  where  there  was 
no  gift;,  except  in  the  direction  to  pay,  and  the  direction  was  to  pay 
when  the  legatee  attained  the  acquired  age,  the  gift  was  in  effect  to 
such  of  the  legatees  as  should  attain  that  age,  and  therefore  failed  as 
to  such  who  died  under  it." 

I  doubt  much  the  application  of  the  rule  as  laid  down  by  Sir  W. 
Grant  to  the  present  case.  The  trust  fund  was  assigned  to  the 
trustees  in  the  settlement  of  1826,  upon  trust,  immediately  after  the 
decease  of  the  said  William  Orme,  to  transfer,  assign,  pay,  apply 
and  dispose  of  the  said  sum  of  £3200,  and  all  the  interest  or  annual 
or  other  profits  of  the  same,  unto  and  amongst  all  and  every  the  child 
or  children  of  the  said  intended  marriage,  or  the  issue  of  any  such 
child  or  children  who  might  happen  to  be  then  dead  leaving  issue,  or 
to  any  one  or  more  of  such  children,  or  issue  of  such  deceased  child- 
ren, &c^  at  such  age  or  ages,  time  or  times,  and  in  such  parts, 
shares  or  proportions,  if  more  than  one,  and  with  such  maintenance 
in  the  meantime,  and  under  and  subject  to  such  conditions,  restric- 
tions, charges  and  limitations  over  (such  limitations  over  being  for 
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1851.        the  beitefit  of  some  or  one  of  such  children),  as  he  the  said  William 
i^y—^     Orme  by  hig  last  will,  &c.,  sfaoild  appoint. 
oBafB.  ^  apprehend  that  if  the  clause  had  stopped  here,  there  would  be 


Judgmau, 


no  doubt  that' the  portions  would  have  vested  in  the  children  of  the 
marriage,  or  the  issue  of  children  then  dead,  on  the  death  of  William 
Orme,  subject  to  the  power  given  to  him. 

The  clause  tjien  proceeds  to  provide  that,  in  default  of  any  such 
direction  or  appointment,  &Q.,  the  trustees  should  transfer,  assign, 
pay  and  dispose  of  the  said  trust  funds  unto,  between  and  amongst 
idl  and  eveiy  the  children,  if  more  than  one,  of  said  intended 
marriage,  and  the  issue  of  any  children  who  shall  be  then  dead 
leaving  issue,  equally  to  be  divided  between  and  amongst  them  share 
and  share  aHke  as  tenants  in  common,  and  their  respective  exe- 
cutors, administrators  axid  assigns,  and  upon  trust  in  case  there  shall 
be  only  one  child  of  the  said  intended  marriage,  is  trust  to  transfer, 
(S^.,  to  euch  one  only  child,  his  executors,  &c. ;  and  then  follows  this 
part  of  the  clause  :-^''  The  said  trust  moneys  or  shares  thereof,  as 
the  case  may  be,  to  be  paid,  transferred  and  assigned  to  such 
children,  if  a  son  or  sons,  at  his,  her  or  their  age  or  respective  ages 
of  twenty-one  years,  or  if  a  daughter  or  daughters,  at  twenty-one  or 
marriage,  which  shall  first  happen,  in  case  such  ages  or  days  shall 
not  take  place  until  after  the  decease  of  William  Orme ;  but  in  case 
such  shall  happen  in  his  lifetime  then  such  payment,  transfer,  or 
assignment  shall  be  postponed  until  after  his  decease.'' 

It  will  thus  be  observed  that  the  trust  fund  was  vested  in  the 
trustees  tipon  trust,  immediately  after  the  decease  of  the  said 
Wittiam  Orme  ^the  father),  to  transfer,  assign,  pay,  apply  and 
diffpose  of  the  trust  fund,  &c.,  not  only  amongst  the  children  of  the 
manage,  but  amongst  the  issue  of  a  child  then  dead  (i.  e,  dead 
at  the  death  of  William  Oime  the  fether),  in  such  shares,  &c«,  and 
with  such  maintenanoe  in  the  meantime,  <&c.,  as  William  Orme 
should  by  his  will,  (&e.,  appoint. 

The  objects  of  the  power  were  thus^the  children  of  the  mar- 
riage and  the  issue  of  children,  who  had  died  in  William  Oime's 
lifetime.  The  trust  fund  was  to  go,  in  default  of  appointment,  not 
only- amongst  the  children  of  the  marriage,  but  amongst  the  issue  of 
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a  child  who  was  then  dead  (t.  e.  dead  at  the  death  of  William        1851. 

RoJh, 
Orme  the  father).     Then  follows  the  part  of  the  clause  already 

referred  to,  that  the  trust  funds  should  be  paid,  transferred  and 

assigned  to  such  children,  if  a  son  or  sons,  at  twenty-one,  i  f  a 

daughter  or  daughters,  at  twenty-one  or  marriage. 

It  may  be  a  matter  of  doubt  whether  the  part  of  the  clause  last 
referred  to  includes  the  issue  of  a  child  who  was  dead  at  the  death 
of  William  Orme;  and  if  it  does  not  include  such  issue,  it  would  be 
difficult  to  contend  that  the  portions  were  vested  in  the  issue  of  a 
child  who  had  died  in  the  lifetime  of  William  Orme,  and  were  not 
vested  as  to  the  children.  But  if  that  part  of  the  clause  as  to  the 
payment,  &C.,  to  the  children,  if  a  son  at  twenty-one,  and  if  a 
daughter  at  twenty-one  or  marriage,  did  include  the  issue  of  a  child 
who  died  in  the  lifetime  of  William  Orme,  still  I  do  not  understand 
how  it  is  established  that  there  was  no  gift  or  no  trust  created  save 
in  the  direction  to  pay.  The  part  of  the  clause  creating  the  trust  is 
perfectly  distinct  from  that  which  directs  the  period  of  payment; 
and  if  I  were  to  hold  that  there  was  no  trust  created  and  no  gift 
except  in  the  direction  to  pay,  and  that  the  portions  did  not  vest  at 
the  death  of  William  Orme,  this  consequence  would  follow,  that  if 
a  son,  who  survived  William  Orme,  died  under  twenty-one,  leaving  a 
child,  that  child  would  not  be  entitled  to  his  father's  portion.  I 
have  already  observed  upon  the  language  of  the  settlement  which 
creates  the  trust  immediately  after  the  decease  of  William  Orme. 
That  trust  is  to  the  issue  of  a  child  then  dead,  and  would  not  include 
the  issue  of  a  child  who  survived  Williai^  Orme. 

I^  however,  I  were  to -assume  that  there  was  no  gift  or  trust 
created  unless  in  the  direction  to  pay  at  twenty-one  or  marriage, 
the  question  arises,  whether  the  effect  of  the  provision  in  the  deed  of 
1826,  in  respect  to  maintenance,  and  the  execution  of  the  power  by 
William  Orme,  had  the  effect  of  vesting  the  portions  ? 

It  is  laid  down  in  Roper  on  Legacies^  4th  ed.,  p.  573,  that 

**  although  there  be  no  gift  of  a  legacy  previous  to  the  period 

appointed  for  its  payment,  yet  if  the  intermediate  interest  be  given 

to  the  legatee,  or  be  directed  to  be  applied  for  his  maintenance  or 

education,  such  circumstance  inUl  prima  fcusie  have  the  effect  to  vest 

the  legacy." 

VOL.  1.  24 
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I  apprehend  the  rules  of  construction  applied  in  cases  of  legacies 
are  equally   applied  to  portions  payable  out  of  a  money  fund: 
Stephens  t.  Frost  (a).   Seyeral  of  the  cases  are  referred  to  in  Roper ^ 
to  which  may  be  added  Vize  t.  Stoney  {p\  and  Datnes  v.  Fisher  (c). 
In   Vize  v.  Stoney^  Sit  Edward  Sugden  said : — "  Suppose  a  legacy 
is  given  to  a  son  if  he  attains  twenty-one,  or  to  a  daughter  at  that 
age  or  marriage,  it  is  contingent ;  it  cannot  be  more  or  less  con- 
tingenty  the  law  recognises  nothing  between  a  contingent  and  a 
Tested  legacy.    All  that  can  be  sud  is,  that  the  Court  may  deal 
with  some  contingencies  with  greater  facility  than  with  others. 
Now,  if  you  annex  to  this  contingent  gift  interest  in  the  meantime, 
it  is  established  by  abundant  authority  that  interest  so  given  dis- 
penses with  the  contingency.   Though  it  still  sounds  in  contingency, 
it  cannot  so  operate.    The  interest  is  considered  as  in  lieu  of,  and 
an  acknowledgment  for,  the  capital ;  and  when  the  testator  gives 
interest  in  the  meantime,  this  Court  always  seizes  upon  tiheA,  circum- 
stance, as  a  proof  that  he  intended  the  legacy  should  at  some  time 
be  payable." 

It  has,  however,  been  contended,  on  behalf  of  Greorge  Orme  and 
Maria  Sidney  Orme,  that  if  the  gift  of  the  maintenance  be  not  of  the 
whole  interest  of  the  portion,  or  if  it  be  not  payable  during  the 
entire  period  which  is  to  ellipse  before  the  principal  is  payable,  or  if 
the  instrument  giving  maintenance  is  merely  the  execution  of  a 
power,  and  not  a  direct  gift  by  a  person  exercising  ownership  over 
his  own  property,  the  rule  to  which  I  have  referred,  and  cited  from 
Roper  on  Legacies,  does  not  apply. 

In  the  present  case  the  power  given  to  William  Orme  by  the 
settlement  of  1826  would  have  authorised  him  to  direct  the  ai^lioa- 
tion  of  the  entire  interest  by  way  of  maintenance ;  and  he  did  in  &ct 
so  direct,  exoqpt  that  the  maintenance  was  given  to  the  wife  of 
William  Orme,  in  trust,  until  the  sons  should  enter  into  professions  or 
attain  twenty-one ;  the  entire  interest  of  the  daughters*  portions  was 
given  to  the  wife,  in  trust  for  the  daughters,  until .  they  should 
arrive  at  twenty-one  or  marry  with  consents    So  far  as  the  daugh- 

(«)  2  T.  &  Col.  Exch.  302.  (6)  1  Dr.  &  War.  3fl0. 

(c)  5  Beav.  207. 


Digitized  by 


Google 


JudffmeMt. 


CHANCERY  REPORTS.  187 

ten  are  concerned  the  rule  would  apply;  for  the  entire  interest  was        1851. 

Both. 
payable,  as  maintenance^  to  tke  period  when  the  principal  was  pay- 
able, and  the  appointment  by  will  is  to  be  considered  as  if  the 
direction  was  centred  in  the  settlement.  It  would  he  difficult 
to  contend  th^at  the  portions  as  to  the  daughters  were  vested  by  the 
provision  as  to  maintenance,  and  not  as  to  the  sons,  on  the  ground 
that  the  provision  for  maintenance,  as  to  them,  was  until  they 
should  enter  into  professions  or  attain  twenty-one. 

The  case  of  Davies  v.  Fisher  (a)  appears  important  on  this  point. 
Lord  Langdale  there  lays  down: — "  But  too  much  reliance  must  not 
be  placed  on  the  expression,  'the  whole  interest,'  which  has  been  used 
in  some  of  the  cases.  In  Ztane  v.  Goudge^  £30  a-year,  part  of  the 
interest,  was  given  to  an  annuitant  for  life.  In  Jones  v.  IPIlwain, 
an  annuity  of  £100  was  given  out  of  the  interest  to  the  father  of 
the  children ;  and  in  Bland  v.  Williams  there  was  a  direction,  and 
not  a  mere  power  or  authority,  to  apply  the  interest,  or  a  sufficient 
part  thereof,  for  the  maintenance  of  the  children,  and  to  transfer  the 
ci^ital,  with  so  much  of  the  interest  as  should  not  be  applied  in 
maintenance,  to  the  children,  when  and  as  they  should  attain  twenty- 
four  years ;  and  in  those  cases  the  gifts  were  held  to  be  vested." 

Upon  that  question  there  is,  however,  some  doubt,  as  the  rule  is 
not  laid  down  by  Lord  Cottenham  in  the  same  way  in  a  case  to 
which  I  shall  presently  refer.  In  that  case  of  Davies  v.  Fisher 
there  was  a  gift  of  personalty  to  trustees  for  A  for  life,  and  after  his 
death  in  trust  for  the  children  of  A,  ''  as  they  severally  attained 
twenty-five  years,"  the  income  to  be  applied  during  their  respective 
minorities  by  the  guardians,  for  their  maintenance,  <Ssc.,  with  a  gift 
over  in  case  no  chUd  of  A  should  live  to  attain  twenty-five.  It 
was  deoi4cd  by  Lord  Langdale  thf^t  the  legacy  was  vested.  Lord 
Langdale  consi^^red  the  question,  as  to  the  maintenance  being  only 
given  during  the  minority,  the  payment  of  the  principal  being  post- 
poned beyond  nunprity,  and  observed  that  "  the  inference  or 
indication  arises  from  the  direction  to  apply  the  interest;  and 
although  the  direction  is  limited  to  the  minorities,  it  is  not  necessary, 
or  I  think  rc^asoi^tble,  to  limit  the  inference  or  the  implication  in 

(a)  5  Bear  207. 
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like  manner,  as  to  the  mere  time  to  which  the  direction  applies. 
There  is  a  gift  payable  at  a  future  time,  and  a  direction  showing 
that  the  donees  are  to  have  the  benefit  of  the  interest,  on  the  death 
of  the  tenant  for  life.  This  direction  expresses  that,  during  the 
minorities,  the  interest  is  to  be  applied  by  the  guardian,  for  support, 
maintenance,  and  education  ;  and  there  is  no  express  direction,  as  to 
the  application  of  the  interest,  after  the  minorities  have  ceased.  At 
that  time  the  mode  of  enjoyment  expressly  directed  will  cease ;  but 
I  do  not  think  that  it  is  therefore  to  be  concluded  that  there  is  to  be 
no  enjoyment."  Lord  Langdale  decided  HarrUon  v.  Grimwood 
much  on  the  same  principle. 

In  the  present  case,  where  the  will  directs  that  the  interest  of  the 
sons'  portions  shall  be  given  to  the  testator's  wife,  in  trust  for  the 
support  and  maintenance  of  the  sons,  until  they  enter  into  pro- 
fessions or  attain  twenty-one,  it  was  not  intended  that  the  wife 
should  apply  to  her  own  use  the  interest  payable  on  the  sons' 
portions,  from]  the  time  they  entered  into  professions,  until  they 
attained  twenty-one.  The  testator  had  no  authority  to  give  any 
such  direction,  nor  is  there  any  ground  for  supposing  he  so  intended; 
and  it  is  not  to  be  concluded,  as  Lord  LangdcJe  observes,  that  there 
was  to  be  no  enjoyment  by  the  sons,  in  the  interval  from  their  enter- 
ing into  professions,  until  they  respectively  attained  twenty-one. 

It  appears  from  a  note  to  the  case  of  Davies  v.  Fishery  that  there 
was  an  appeal  to  the  House  of  Lords ;  but  I  have  been  unable  to 
find  any  report  of  the  case  on  the  appeal,  and  presume  that  it  was 
abandoned. 

It  has  been  contended,  on  behalf  of  the  said  George  and  Maria 
Sidney  Orme,  that  the  rule  as  to  a  gift  of  maintenance  or  interest 
having  the  effect  of  vesting  the  portion,  is  not  applicable  in  the 
present  case,  because  the  testator  was  not  bequeathing  his  own 
property,  but  only  executing  a  power — ^first,  in  relation  to  the 
principal  sum ;  secondly,  in  relation  to  maintenance ;  and  it  was 
contended  that  such  a  case  falls  within  the  principle  decided  in 
Watson  V.  Hayes  (a),  that  where  maintenance  was  given  to  a  legatee 
as  a  distinct  gift,  and  was  not  an  application  of  the  interest  of  the 

{a)  5  M.  &  Cr.  125. 
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legacy,  it  would  not  effect  the  vesting  of  a  legacy  otherwise  con-        1861. 

RoOs, 
tingent    Lord  Cottenham,  in  giving  judgment  in  that  case,  said : — 

*'  It  is  well  known  that  a  legacy  which  would  upon  the  terms  of  the 

gift  be  contingent  upon  the  legatee  attaining  a  certain  age,  may 

become  vested  by  a  gift  of  the  interest  in  the  meantime,  whether 

direct  or  in  the  form  of  maintenance,  provided  it  be  of  the  whole 

interest ;  which  clearly  makes  the  principle,  that  it  is  the  gift  of  the 

whole  interest  which  effects  the  vesting  of  the  legacy.     Such  was 

the  opinion  of  Sir  W.  Grant  in  Hanson  v.  Graham,  and  Leake  v. 

Bobinson,    It  was  recognised  by  Sir  John  Leach  in  Vawdrey  v. 

Geddes.    It  is  therefore  the  giving  the  interest  which  is  held  to 

efiect  the  vesting  of  the  legacy,  and  not  the  giving  maintenance ; 

but  when  maintenance  is  given,  questions  arise  whether  it  be  a 

distinct  gift,  or  merely  a  direction  as  to  the  application  of  the 

interest;  and  if  it  be  a  distinct  gift,  it  has  no  effect  upon  the  question 

of  the  vesting  of  the  legacy." 

In  that  case  it  is  to  be  observed,  that  although  the  £25  a-year 
maintenance  would  have  been  the  interest  on  the  legacy  of  £500  at 
£5  per  cent.,  and  was  probably,  as  Lord  Cottenham  observed,  fixed 
upon  for  that  reason,  yet  the  £25  a-year  was  directed  to  be  paid 
out  of  the  real  and  personal  estate,  and  not  out  of  the  interest  of 
the  £500,  and  was  a  gift  entirely  distinct  from  the  £500,  and  not  a 
direction  as  to  the  application  of  the  interest  of  the  £500.  In  the 
pesent  case  there  is  a  direction  by  the  parent^  under  a  power  con- 
tuned  in  the  settlement,  that  the  interest  of  the  portions  should  be 
applied  in  payment  of  the  maintenance,  and  if  the  effect  of  the  autho- 
rities is,  that  supposing  the  deed  of  1826  had  contained  a  direction 
that  the  interest  should  be  applied  for  ihe  maintenance  of  the 
children,  it  would  have  had  the  effect  of  vesting  the  portions,  I  do 
not  think  the  construction  can  be  otherwise,  where  a  power  is  given 
to  the  parent  to  direct  the  application  of  the  interest  in  payment  of 
maintenance,  who  executes  the  power  accordingly. 

There  is  a  proviso  at  the  end  of  the  clause  in  question,  that  the 
sum  of  £3200  and  the  interest  and  annual  proceeds  should,  subject 
to  the  power  of  appointment,  be  considered  as  vested  interests  in 
the  sons  on  attaining  twenty-one,  and  the  daughters  on  attaining 
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twenty-one  or  marriage,  **  although  the  said  William  Orme  be  then 
living."  I  do  not,  however,  think,  upon  the  whole,  that  the  proviso 
can  qualify  or  afiecf  the  legal  oonstruction  of  the  previous  part  of 
the  clause,  and  prevent  the  portions  vesting  on  the  death  of  the 
parent,  although  the  children  were  under  twenty-one. 

This  is  a  case  upon  which  I  have  felt  some  doubt,  and  it  is 
impossible  to  reconcile  all  the  authorities.  I  am,  however,  of 
opinion,  upon  the  whole,  that  the  settlement  of  1826  created  a  trust 
for  the  children  of  the  marriage,  and  that  the  portion  of  Thomas 
Orme  was  vested,  although  he  was  not  entitled  to  have  the  principal 
of  the  portion  assigned  to  him  until  he  attained  twenty-one.  I 
shall  therefore  make  an  order  as  prayed  by  the  petitioner. 


1850. 

Nov.  23,  27. 

1851. 

Jan.  14. 


Ex  parte  SHEIL; 
In  re  Renewable  Leasehold  Conversion  Act. 


A   lease    for  "^His  was  a  petition  for  a  fee-farm  grant  under  the  above  Act.    The 
i^  a  i^amd  statements  in  the  petition  were  as  follow : — 
^T^sS^^f       ^  indenture  of  lease  dated  the  24th  of  January  1701,  Clotworthy 
S^dutiefl^^S  ^^^^^^°*  Massareene  demised  to  Samuel  Clarke  certain  lands  in  the 

a  covenant  for  indenture  described,  to  hold  to  the  said  Samuel  Clarke  and  his  heirs 
perpetual    re- 
newal upon     for  three  lives  therein  named,  and  for  the  lives  of  such  other  persons 
payment  of  a 

renewal    fine,  as  should  from  time  to  time  successively  for  ever  be  added,  ac<2ord- 
contained    a 

proYiBo,  that  if  ing  to  the  agreement  in  the  said  indenture,  at  the  rent  of  46.  lOs. 
tiie    lessee 

should  not  within  three  months  afker  the  fell  of  each  life  pay  to  the  lessor  or  his 
heirs,  &c.,  the  renewal  fine  over  and  above  the  rent,  fees  and  duties,  and  nomi- 
nate  a  new  life,  the  lessor  mi^t  refuse  to  renew.  A  covenant  hv  the  lessee  to  pa|r 
fees  and  duties,  sums  of  money  m  lieu  of  duties,  and  renewal  nne ;  and  that  if  it 
should  happen  that  the  rent,  fees  and  duties,  or  other  sums  of  money  thereinbefore 
mentioned  to  be  paid  as  aforesaid  should  be  unpaid  for  twenty-one  days  after  the 
days  on  which  the  same  ought  to  be  paid,  the  lessee,  his  heirs,  &c.,  should  lose  and 
foneit  to  the  lessor,  &c.,  one  sbillii^  in  the  pound  in  the  name  o  f  a  penalty,  and  so 
proportionably  thereafter  for  a  greater  or  lesser  time  whenever  the  same  should  be 
so  behmd  afterward,  and  a  power  6f  distress  as  well  for  the  rent,  fees  and  duties,  and 
other  the  sums  of  money  to  be  paid  for  renewal,  as  for  the  sums  of  money  so  to  be 
lost  and  forfeited,  and  a  right  of  re-entry  if  the  rent,  fees  and  duties,  or  other  the 
sums  and  penalties  ^ve  menti  oned,  or  any  of  them,  or  any  part  thereof.  One  life 
having  dropped  maoy  years  before  without  the  renewal  finenaving  been  paid.  Held, 
on  a  petition  for  a  ftie-ferm  grant,  that  the  lessee  was  bound  to  pay  the  penalty  of 
one  smiling  in  tiie  pound  on  the  renewal  fine  before  the  grant  should  be  executea. 
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(with  sixpence  in  the  pound  receiyer^s  fees),  payable  on  the  Ist  of        1860. 
November  and  Ist  of  May:   and  tiie  lease  abo  reserved  to  the     ^^   y   '-/ 
lessor  the  duties  following — ^viz.,  eight  fi&t  hens  at  Shrovetide  pearly,       sEmnj. 
or  sixpence  in  lieu  of  each  hen. 

The  lease  then  contained  the  following  covenants : — 
^'  And  the  said  Clotworthy  Lord  Viscount  Massareene  doth  for 
himself,  his  heirs,  executors,  administrators  and  assigns,  and  for 
every  of  them,  covenant,  promise,  grant  and  agree,  to  and  with  the 
said  Samuel  Clarke,  his  heirs,  executors,  administrators  and  assigns, 
and  to  and  with  every  of  them,  by  these  presents,  in  manner  and 
form  following,  that  is  to  say,  that  upon  the  death  or  failure  of  the 
aforesaid  lives  or  life  of  the  said  Robert  Clarke,  Samuel  Johnston 
aftd  Jervis  Johnston,  or  of  any  of  them,  which  shall  first  happen, 
he  the  said  Samuel  Clarke,  his  heirs  or  assigns,  first  thereafter 
paying  to  the  said  Lord  Viscount  or  those  to  whom  the  said  rent  and 
reversion  shall  as  aforesaid  appertain,  the  ftiU  sum  of  £6.  10s. 
sterling,  in  silver  or  gold,  over  and  above  the  annual  rent,  fbes  and 
duties  h^ein  above  reserved,  and  upon  nomination  of  any  other 
person  by  the  said  Samuel  Clarke,  his  heirs  or  assigns,  at  his  or 
their  request  to  be  put  and  inserted  in  the  place  and  stead  of  the 
person  so  happening  first  to  die  as  aforesaid,  then  the  said  Lord 
Viscount  and  those  to  whom  the  said  rent  and  reversion  shall  as 
aforsaid  appertain  successively,  shall  and  will  within  three  months 
next  after  the  death  of  such  person  so  happening  first  to  die  as 
afbresaid,  add  and  insert  to  the  time  and  term  of  this  demise  the 
life  of  such  person  so  nominated  in  the  place  and  stead  of  the 
person  so  happening  to  die  as  aforesaid,  which  life  so  added  and 
inserted  is  to  be  indorsed  on  these  presents,  or  to  be  written  on  a 
deed,  label  or  parchment,  to  be  affixed  to  this  present  indenture  for 
that  purpose ;  and  in  like  manner  from  time  to  time  successively  for 
ever  upcm  the  failure  of  every  other  several  life  in  these  presents 
nominated,  or  hereafter  to  be  successively  nominated  as  aforesaid ; 
and  upon  the  like  payment  of  the  like  sum  of  £6. 10s.  firom  time  to 
time  as  aforesaid,  over  and  above  the  annual  rent,  fees  and  duties 
hermnabove  reserved ;  and  upon  the  nomination  of  any  other  life 
Buoeessively,  in  lieu  of  every  several  life  so  ftu^ing  as  afmresaid,  that 
then  the  said  Lord  Viscount,  and  those  to  whom  the  said  rent  and 
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reversion  shall  as  aforesaid  appertain  successively,  shall  and  will, 
within  three  months  after  the  failure  of  any  other  sikch  several  life, 
nominated  as  aforesaid,  add  and  insert  to  the  time  and  term  of  this 
demise,  from  time  to  time  for  ever,  the  several  life  or  lives  of  such 
person  or  persons,  to  be  nominated  in  the  place  or  stead  of  the  life 
or  lives  of  the  several  person  or  persons  so  successively  happening 
to  die  as  aforesaid,  which  several  lives,  so  to  be  added  or  inserted 
successively,  are  to  be  indorsed  on  these  presents,  or  written  on 
deeds,  labels,  or  parchments,  to  be  affixed  hereunto  as  aforesaid; 
provided  always  that  if  it  shall  happen  that  upon,  or  within  three 
months  next  after,  the  failure  of  any  life  hereinabove  nominated, 
or  hereafter  to  be  nominated  as  aforesaid,  the  said  Samuel  Clarke, 
his  heirs  or  assigns,  shall  or  do  not  pay  to  the  said  Lord  Viscount, 
or  those  to  whom  the  said  rent  and  reversion  shall  as  aforesaid 
appertain,  for  every  life  so  failing  as  aforesaid,  the  like  sum  of 
£6.  10s.  sterling,  over  and  above  the  annual  rent,  fees  and  duties 
herein-above  reserved  ;  and  also  shall  not,  within  the  said  three 
months,  nominate  the  life  of  some  other  person  in  lieu  thereof  to 
be  added  to  the  time  and  term  of  this  demise  as  aforesaid,  then 
it  shall  and  may  be  lawful  to  and  for  the  said  Lord  Viscount  and 
those  to  whom  the  said  rent  and  reversion  shall  as  aforesaid  apper- 
tain, for  ever  thereafter  to  deny  and  refuse  the  said  Samuel  Clarke, 
his  heirs  and  assigns,  to  add  or  insert,  nominate  or  put,  any  other 
life  or  lives  to  the  time  or  term  of  this  demise,  other  than  the  life  or 
lives  which  then  shall  be  in  being ;  and  then  and  in  such  cases  also 
the  said  demised  premises,  from  and  after  the  determination  of  the 
lives  which  then  shall  be  in  being,  shall  be  and  remain  to  the  said 
Lord  Viscount  and  to  those  to  whom  the  said  rent  and  reversion 
shall  as  aforesaid  appertain ;  and  the  said  Samuel  Clarke,  for  him- 
self, his  heirs,  executors,  administrators  and  assigns,  and  for  every 
of  them,  doth  covenant,  promise,  grant  and  agree  to  and  with  the 
said  Lord  Viscount  Massareene,  his  heirs,  executors,  administrators 
and  assigns,  and  to  and  with  every  of  them,  by  these  presents,  in 
manner  and  form  following,  that  is  to  say,  that  he  the  said  Samuel 
Clarke,  his  heirs  and  assigns,  shall  and  will,  from  time  to  time,  and 
at  all  times  hereafter,  during  the  demise  and  term  hereby  granted, 
well  and  truly  perform,  pay  and  satisfy  to  the  said  Lord  Viscounty 
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and  those  to  whom  the  said  rent  and  reversion  shall  as  aforesaid 
appertain,  not  only  the  above  reserved  rent,  fees  and  duties,  or  sums 
of  money  in  lieu  of  the  said  duties,  at  the  election  aforesaid,  in  man- 
ner as  herein  above  reserved  and  expressed,  but  also  that  upon  the 
failure  of  every  life  of  every  several  person  or  persons  herein  above 
mentioned,  and  hereafter  to  be  nominated  as  aforesaid,  for  whose 
lives  and  life  this  present  demise  is  made,  or  hereafter  shall  be 
renewed  as  aforesaid,  for  every  life  that  shall  so  fail,  the  fidl  and 
entire  sum  of  £6.  lOs^  over  and  above  the  said  annual  rent,  fees 
and  duties  above  reserved,  within  three  months  next  after  the  failure 
of  every  such  life ;  and  that  if  it  shall  happen  that  the  said  yearly 
rent,  fees  and  duties,  or  other  sums  of  money  hereinbefore  men- 
tioned to  be  paid  as  aforesaid,  or  any  part  of  the  same,  or  of  any 
of  them,  shall  be  behind  and  unpaid  by  the  space  of  one-and-twenty 
days  next  after  any  of  the  days  or  times  on  which  the  same  ought 
to  be  paid  as  aforesaid,  that  then  and  so  often,  the  said  Samuel 
Clarke,  his  heirs  or  assigns,  shall  lose  and  forfeit  to  the  said  Lord 
Viscount,  and  those  to  whom  the  ^aid  rent  .and  reversion  shall  as 
aforesaid  appertain,  one  shilling  sterling  in  the  pound,  for  and  in 
the  name  of  a  pain  or  penalty,  and  so  proportionably  thereafter,  for 
a  grofkter  or  leaser  time,  wherein  the  same  shall  be  behind  afterward ; 
and  that  then  and  at  all  times,  after  the  said  one-and-twenty  days, 
it  shall  and  may  be  lawful  to  and  for  the  said  Lord  Viscount  and 
those  to  whom  the  said  rent  and  reversion  shall  as  aforesaid  apper- 
tain, on  the  said  demised  premises,  or  any  part  thereof,  to  enter  and 
distrain,  as  well  for  the  said  reserved  rent,  fees  and  duties,  and  other 
the  SQ9|e  of  money  to  be  paid  for  renewing  of  this  demise,  as  for  the 
said  sum  or  sums  of  money  to  be  lost  and  forfeited  as  aforesaid,  and 
the  distress  or  distresses  then  and  there  found  and  taken,  to  lead, 
drive,  carry  away,  impound  and  dispose  of  according  to  law,  until 
the  said  reserved  rent,  fees  and  dnIieSyand  aU  other  the  said  sums  of 
mon^,  to  be  paid  and  forfeited  as  afoceaaid,  shall  be  fully  satisfied 
and  paid,"  Soc. 

The  le^we  then  contained  a  ri^t  of  r»-entry  '<if  the  said  yearly 
rent,  fees  and  duties,  or  other  the  sum  and  penalties  above  men- 
tioned, or  any  of  them,  or  any  part  thereof,  shall  be  behind  and 
VOL.  1.  25 
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unpaid,  by  the  space  of  three  months  next  after  any  of  the  said  days 
or  times  on  which  the  same  ought  to  be  paid  as  aforesaid,  though 
not  demanded." 

The  interest  of  the  said  Samuel  Clarke  in  the  said  lease  subse- 
quently became  vested  in  John  Shell  the  elder,  since  deceased,  the 
petitioner's  grandfather;  and  by  his  will,  dated  the  10th  of  Sep- 
tember 1813,  the  said  lands,  as  held  under  the  lease,  were  limited  to 
the  petitioner's  father  John  Shell  for  life,  with  remainder  to  the 
petitioner  quasi  in  tail  male.  The  petitioner  since  acquired  the  quasi 
fee  in  the  said  lands,  and  was  entitled  to  the  absolute  interest  under 
the  lease.  The  lease  was  from  time  to  time  renewed,  and  the  last 
renewal  was  executed  on  the  12th  of  October  1831,  to  John  Shell, 
the  petitioner's  father,  by  Thomas  Henry  Viscount  Ferrard,  in  whom 
the  reversion  in  the  said  lands  was  vested.  The  petitioner's  father 
(who  was  one  of  the  cestui  que  vies  in  the  last  renewal)  died  on  the 
2nd  of  January  1836,  and  one  John  Henderson  and  the  petitioner 
were  the  surviving  lives.  The  respondent  Viscount  Massareene 
was  entitled  to  the  reversion  in  the  said  lands. 

The  petition  stated  that  the  petitioner  had,  by  his  law  agent, 
required  from  Lord  Massareene  a  grant  under  the  provisions  of  the 
said  Act.  It  then  stated  a  tender,  on  the  petitioner's  behalf,  of 
the  renewal  fine  of  £6.  10s.  late  currency,  with  interest  at  £6  per 
cent,  from  the  death  of  the  petitioner's  father,  the  only  life  in  the 
last  renewal  which  had  fallen;  and  that  Lord  Massareene  had 
refused  to  accept  the  same,  insisting  that  he  was  entitled  to  charge 
the  petitioner,  in  addition  to  the  said  fine  of  £6.  10s.,  payable  on 
the  death  of  the  petitioner's  father,  with  a  further  fine  of  five  shil- 
lings for  every  twenty-one  days  that  had  elapsed  since  the  death  of 
the  petitioner's  father. 

The  respondent  filed  an  affidavit,  in  which  he  denied  the  peti- 
tioner's right  to  a  renewal,  insisting  that  it  had  been  forfeited  by 
non-payment  of  the  renewal  fine  on  the  death  of  the  petitioner's 
father;  but  that  defence  was  abandoned,  and  the  only  question 
ultimately  discussed  at  the  hearing  of  the  petition  was,  whether 
the  petitioner  was  liable  to  pay  the  penalty  of  one  shilling  in  the 
pound  on  the  renewal  fine,  for  every  twenty-one  days  which  had 
elapsed  since  the  renewal  fine  became  payable? 


Digitized  by 


Google 


CHANCERY  REPORTS.  195 

Mr.  Napier  and  Mr.  Vance^  for  the  petitioners. 

Mr.  Brewster  and  Mr.  Wallf  for  the  respondent 

For  the  petitioner  it  was  contended  that  the  words  ^' other  sums 
of  money/'  in  the  penal  clause,  referred  to  the  sums  to  be  paid  in 
lieu  of  the  duties,  and  not  to  the  renewal  fine,  and  that  it  would 
have  been  inconsistent  to  have  made  the  right  of  renewal  cease,  and 
at  the  same  time  to  have  annexed  a  fine  nomine  pcma  for  non- 
payment of  the  renewal  fine.  On  the  other  hand,  the  covenant  by 
the  lessee  for  payment  of  the  renewal  fine,  and  the  clauses  of  dis- 
tress and  re-entry,  were  relied  on  as  showing  that  the  penal  clause 
was  intended  to  include  the  renewal  fine.  Rex  v.  Inhabitants  of 
Whitney  {a)  i  Doe  v.  Goodwin  (b);  Sandyman  v.  Breach  {c)\ 
Colbrooke  v.  Tickel  {d) ;  Kitchen  v.  Shaw  (e)  ;  Maund^s  case  (f)  ; 
1  Wms.  Saund.  p.  287,  h,  note  16;  Bac.  Ahr.  Rent,  K,  pl.S; 
18  Vin.  Ah.  p.  534;  Lord  Doneraile  v.  Chartres  (g\  were 
referred  to. 


1850. 

^-;r> — -^ 

Expaiie 
8HSIL. 

ArgvmeiU. 


The  Master  of  the  Rolls. 

The  petition  in  this  case  has  been  presented  by  the  petitioner 
under  the  Renewable  Leasehold  Conversion  Act,  to  obtain  a  grant 
in  fee  firom  the  respondent  Lord  Massareene  of  certain  lands 
demised  by  an  ancestor  of  his  lordship  to  one  Samuel  Clarke,  by 
lease  dated  the  24th  of  January  1701,  for  three  lives,  with  covenant 
for  perpetual  renewal. 

The  respondent,  by  his  affidavit,  would  appear  to  raise  a  question 
as  to  the  right  of  the  petitioner  to  a  renewal  However,  his  lord- 
ship's Counsel  have  in  the  course  of  the  argument  admitted  that  the 
petitioner  is  entitled  to  a  grant  in  fee  under  the  statute ;  and  the 
only  question  is  as  to  the  terms  of  the  grant. 
.   The  usual  course,  where  the  right  to  a  grant  is  not  disputed,  is 


(a)7B.  ACr.eOl. 
(c)  7B.  ACr.  100. 
(e)  1  Ner.  &  P.  786. 


(6)4M.  &J.  285. 
(<0  4  Ad.  &  EL  916. 
Cf)  7  Bep.  28,  6. 


1851. 
Jan.  14. 
Judgment. 


ig)  1  Bidg.  Pr.  Cr.  122. 
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1861. 

Ex  parte 
SHEIL. 

Judgment, 


to  refer  it  to  the  Master  to  settle  the  conveyance.  As  the  parties, 
however,  have  argued  before  me  the  only  question  in  dispute,  it 
may  save  expense  and  prevent  delay  that  I  should  declare  my 
opinion  on  that  question,  and  refer  it  to  the  Master  to  settle  the 
conveyance,  subject  to  such  dedttration.  The  facts  of  the  case  are 
as  follow. — [His  Honor  stated  the  lease  and  the  other  facts  as 
above.] 

I  do  not  understand  the  calculation  of  five  shillings  in  the  pound 
on  the  renewal  fine  of  £6.  10s. ;  the  penalty,  if  payable,  being  a  shil- 
ling in  the  pound. 

The  question,  however,  is  whether  the  penalty,  whatever  the 
amount  may  be,  is  payable  on  a  renewal  fine  ?  and  that  depends  on 
the  question,  whether  in  the  clause  imposing  the  penalty,  in  case  of 
the  non-payment  for  twenty-one  days  of  the  yeaily  rent,  fees,  duties, 
^'or  other  sums  of  money  hereinbefore  mentioned  to  be  paid  as 
aforesaid,"  the  latter  words  include  a  renewal  fine? 

The  previous  clause  mentioned  ^  the  rent,  fees,  duties,  or  sums  of 
money  in  lieu  of  the  duties,"  and  the  renewal  fine  of  £6. 10s.  pay- 
able on  the  fall  of  each  life,  and  there  is  a  covenant  in  the  said 
clause  to  pay  the  said  several  rents,  duties,  sums  of  money  in  lieu 
of  duties  and  renewal  fines,  and  therefore  the  words,  '^  or  other  sums 
of  money  hereinbefore  mentioned  to  be  paid  as  aforesaid,"  are  quite 
large  enough  to  include  a  renewal  fine. 

Any  difficulty,  however,  on  the  subject  appears  to  be  removed  by 
the  language  of  the  next  clause,  which  empowers  the  lessor  and  his 
heirs  to  distrain  ''  as  well  for  the  said  reserved  rent,  fees  and  duties, 
and  other  the  sums  of  money  to  be  paid  for  the  renewing  of  *the  said 
demise,  as  for  the  said  sum  of  money  so  to  be  lost  and  forfeited ;" 
and  the  clause  of  re-entry  is  in  case  of  non-payment  '^  of  the  yearly 
rent,  fees  and  duties,  or  other  the  sums  and  penalties  above-men- 
tioned, or  any  of  them,  or  any  part  thereof." 

The  words  in  the  clause  of  distress,  empowering  the  landlord  to 
distrain  for  ''  other  tlra  sums  of  money  to  be  paid  for  the  renewing 
of  the  said  demise,  as  for  the  said  sums  of  money  so  to  be  lost  and 
forfeited,"  appear  to  me  to  show  that  the  words  in  the  clause  in 
question,  vizi^  ^'  other  the  sums  of  money  hereinbefore  mentioned  to 
be  paid  as  aforesaid,"  did  include  the  renewal  fine,  and  that  conse- 
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qnenUy  Um  respondent  is  right  in  the  construction  to  be  put  on  the 
lease. 

It  has  been  argued  in  this  case  that  it  would  be  strange  that  the 
clause  in  question  should  be  construed  as  imposing  a  penalty  for 
eyerj  period  of  twenty-one  days  which  should  elapse  after  the 
period  of  three  months  allowed  for  the  payment  of  a  renewal  fine, 
when,  by  a  previous  part  of  the  lease,  if  a  Hfe  was  not  nominated 
within  the  three  months,  the  premises,  from  and  after  the  deter- 
mination of  the  lives  which  should  then  be  in  being,  should  be  and 
remain  for  the  lessor  and  his  heirs. 

It  has,  however,  been  determined  in  several  cases  that  a  negative 
dause,  such  as  that  contained  in  the  lease  in  this  case,  will  not 
prevent  a  Court  of  Equity  from  decreeing  a  renewal :  O'Nkill  v. 
Jones  (a)  ;  Lord  Palmerston  v.  The  Corporation  of  Dublin  (b) ; 
and  Lord  Eldon,  although  disapproving  of  the  authorities,  appears 
to  have  acquiesced  in  the  decisions;*  and  therefore  there  does  pot 
appear  to  be  the  inconsistency  relied  on  by  Counsel,  having  regard 
to  the  decisions  on  the  subject  of  negative  covenants. 

If  then  the  clause  in  question  does  impose  the  penalty  for  every 
period  of  twenty-one  days  during  which  the  renewal  fine  remaini 
unpaid,  the  case  of  Doneraile  v.  Chartrea  (c)  decides  that,  where  in 
a  lease  of  lives  renewable  for  ever  there  is  a  nomine  pce$kB  in  casf 
of  neglect  to  renew,  a  Court  of  Equity  will  not  decree  a  renewal, 
except  on  the  terms  of  paying  the  nomine  pcmtB. 

I  shall  therefore  declare  in  this  case  that  the  respondent  is  entitled 
to  be  paid  by  the  petitioner  one  shilling  in  the  pound  in  the  name  ^f 
a  pain  or  penalty  on  the  renewal  fine,  payable  on  the  death  of  the 
petitioner's  father,  for  every  period  of  twenty-one  days  which  has 
elapsed  since  his  death,  and  so  in  proportion  for  any  lesser  period ; 
and,  with  that  declaration,  I  shall  refer  it  to  the  Master  to  settle  tl^e 
conveyance,  if  the  pairties  should  differ  about^  the  same ;  and  I  shall 
direct  the  petitioner  to  pay  the  costs  of  the  petition,  and  the  proceed- 
ings thereon,  to  the  respondent,  and  refer  it  to  the  Taxing-master  to 
tax  the  same. 


JtufylMflt. 


(a)  1  Bidg.  P.  C.  170.  (6)  App.  to  Lyne  on  Leasea,  \ 

(c)  1  Eidg.  P.  C.  122. 
*  5ee  2  Dow.  407,  468. 


)20. 
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1850. 


BERNARD  v.  BOND. 
June  12.  (Chancery.) 

Where  an  or-    This  was  an  ordinary  suit  for  the  foredosore  of  a  mortgage  and 

der  for  a  sale 

of  lands  has     sale  of  the  mortgaged  premises,  raising  certain  questions  of  priority 

been  made  by 

the  Commis-    between  the  plaintiff  and  other  incumbrancers,  who  were  defendants. 

sionera  for  die 

Saleoflncnm-  Amongst  the  defendants  were  Mr.  Thomas  Bond  and  Charlotte  his 

and  a  certifi- '  ^^*^>  whose  incumbrance  was  anterior  to  that  of  the  plaintiff,  and 

Swbeen^nuis.  ^^^  ^*^J  ^^  *^®  month  of  December  1849,  filed  their  joint  answer 

Co^  \f^^    *^  ^®  ®^**     ^y  ^^®  owner  of  the  equity  of  redemption  of  the 

SlS^iSrt^^  mortgaged  estates,  who  was  the  brother-in-law  of  Mr.  Bond,  a  peti- 

bonnd  by  the    tion  had,  subsequently  to  the  institution  of  the  suit,  been  presented 
42ndsectionof  >  ^  ^  -»  r 

the   statnte     in  the  Incumbered  Estates  Court  for  the  sale  of  the  premises,  upon 
12  &  13  Ftc.  r  >     r 

c  77,  to  stay    which  petition  an  order  for  sale  was  made  on  the  18th  of  January 
all  salts  or 
proceedings  in   1850,  and  by  the  Commissioners  of  the  Court  a  certificate  of  the 

for  sale  of  the  ^^^  ^^s  sent  on  the  22nd  of  January  to  this  Court    On  the  15th 

been    pro-       ^^  ^^7  following  a  motion  on  the  part  of  Mr.  Bond  and  his  wife  to 

whereno  ^i  ^*s°**^  ^®  ^*^  ^^^  yrdOii  of  prosecution  was  made  before  his  Honour 

beSumad^at  **^®  Master  of  the  Rolls,  who  refused  the  motion,  with  costs,  but 

section  leaves    ordered  at  the  same  time  that  all  further  proceedinirs  in  the  cause 
It  at  the  dis-  r  — © 

cretion  of  the    should  be  stayed  until  further  order.     The  motion  now  came  on  by 

Conrt  whether 

or  not  to  sta^    way  of  appeal  from  that  order. 

any  other  smts 

and  proceed- 

sl^ngh  their       Mr.  Pitt  Kennedy^  for  the  appellants. 

betoprooirea       Under  the  terms  of  the  82nd  General  Order  this  bill  should  be 

sale  of  the       dismissed  for  want  of  prosecution  :  Donovan  v.  Bissett  (a) ;  Loftie  v^ 
same  lands. 

Subsequently  to  the  institution  of  a  foreclosure  suit,  and  to  the  filing  of  the 
answer  of  certain  defendants  in  that  suit,  who  were  incumbrancers  prior  to  the 
plaintiff,  a  petition  was  presented  by  a  near  relatiye  of  those  defendants  in  the 
Incumbered  Estates  Court,  and  an  order  was  made  thereon  for  a  sale  of  the  mort- 
gaged premises.  Afterwards  a  motion  was  made  under  the  82nd  General  Order  of 
1843,  on  behalf  of  those  defiendants,  to  dismiss  the  biU  for  want  of  prosecution ; 
this  Court  refused  that  motion  with  costs ;  but  proprio  motu,  stayed  the  suit. 

(a)  2  It.  Jut.  244. 
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Forbes  (a) ;  Croher  v.  Coply  (h) ;  Mihoard  y.  Pagan  (c).  That 
part  of  the  Rolls'  order  which  stajs  the  suit  cannot  be  snstained; 
The  proceedings  in  the  Incumbered  Estates  Court  cannot  affect  this 
suit,  in  which  there  has  not  been  any  decree  for  a  sale* 

Mr.  Bollestone  and  Mr.  T.  JR.  HenUy  for  the  plaintiff. 

Under  the  42nd  section  of  the  statute  12  &  13  Vic.  c.  77,  the 
certificate  of  the  Commissioners  absolutely  stayed  the  suit,  so  that 
the  Rolls'  order  had  no  other  effect  than  to  affirm  the  statutory  effect 
of  the  certificate.  All  proceedings  having  for  their  ultimate  object  a 
sale  are  imperatively  stayed  by  the  certificate  under  that  section. 
In  Ireland  all  mortgage  causes  are  proceedings  for  a  sale :  WDo- 
nottgh  T.  Shewbridge  (d) ;  and  the  observations  of  Lord  Eldon  in 
Perty  v.  Barker  (e).  The  Master  of  the  Rolls  designated  this 
motion  as  one  completely  for  costs,  and  made  in  collusion  with  the 
petitioner  in  the  Incumbered  Estates  Court,  and  his  Honour  accord- 
ingly refused  to  prejudge  the  question  of  our  right  to  the  costs  of 
this  suit  by  dismissing  the  bill  for  want  of  prosecution.  No  possible 
benefit  could  result  to  the  appellants  by  its  dismissal,  inasmuch  as 
their  claim  is  prior  to  that  of  the  plaintiff,  who  can  only  recover  his 
costs  in  the  same  priority  as  his  demand. 

Mr.  P.  Piizgeraldf  in  reply. 

The  42nd  section  treats  of  two  classes  of  cases : — ^First,  cases  in 
•which  there  has  been  a  decree  for  a  sale.  Secondly,  those  in  which 
there  has  not  been  such  a  decree,  which  it  is  plain  are  not  to  be 
peremptorily  affected  by  the  certificate.  The  41st  section  shows 
that  the  Commissioners  are  to  avail  themselves  of  the  proceedings 
in  the  latter  cases,  and  the  42nd  section  gives  the  Court  liberty  to 
stay  such  proceedings,  if  proper  reasons  be  rendered  for  doing  so. 
It  cannot  be  contended  that  any  such  reasons  have  been  assigned 
here ;  the  mere  accident  of  relationship  between  the  defendant  and 
the  petitioner  cannot  be  deemed  a  good  cause.  All  collusion 
between  them  is  denied.    This  Court  will  not  suffer  an  interference 

(6)  2  Mol.  469. 
((0  2BaU&B.  563. 


1850. 
Chancery. 

y^   '\        / 

BEBNABD 

r. 

BOin>. 

ArgumeiU, 


(a)  2  Ir.  £q.  Bep.  443. 
(c)  12  Ir.  Eq.  Bep.  313. 


(e)  13  Ves.  19a 
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with  its  practice  beyond  the  strict  limits  laid  down  by  the  Legis- 
lature. 


The  LoBD  Chancellob. 

A  question  arising  upon  the  42Bd  section  of  the  12  &  13  Vic. 
c  77>  presents  itself  upon  this  motion  to  dismiss  the  bill  for  want  of 
prosecution,  which  comes  before  me  by  way  of  appeal  from  the 
order  of  the  Master  of  the  Rolls,  who  refused  the  motion,  with 
costs,  and  added  to  his  order  that  the  proceedings  should  be 
stayed.  There  has  not  been  any  decree  ia  the  cause  for  sale  of  the 
lands,  and  I  think  therefiore  that  it  is  plain  the  certificate  of  the  Com- 
missioners of  the  Incumbered  Estates  Court  does  not  je^^  se  stay  the 
proceedings.  I  apprehend  that  great  confusion  would  ensue  if  it 
were  to  have  that  effect.  Where  there  has  been  a  decree  for  a  sale, 
the  proceedings  in  this  Court  to  a  sale  under  that  decree  will  be 
stayed  under  the  express  direction  of  the  Court ;  but  if  there  has 
not  been  such  a  decree,  the  42nd  section  seems  to.  me  to  leave  it  as  a 
matter  of  discretion  to  this  Court  whether  or  not  the  proceedings 
shall  be  stayed.  The  question  then  is,  whether  that  discretion  has 
here  been  rightly  exercised  in  staying  this  suit  ?  The  plaintiff  filed 
his  bill  for  a  foreclosure  and  sale ;  the  appellants  here.  Bond  and 
his  wife,  filed  an  answer  in  December  1849»  and  beyond  this  there 
were  not  any  proceedings  in  the  cause.  Their  lm>tber-in-law,  the 
inheritor,  hMS  obtained  an  order  for  a  sale  nppn  a  petition  presented 
to  the  Incumbered  Estates  Court  for  that^pw^ose,  and  those  deiend- 
ants  now  insist  on  llieir  .right  to  have  the  bill  diasiissed  for  want 
of  prosecution  under  the  a2nd  General  CMer  of  thia  Court,  and 
cfmfiBlm  also  of  thaipart  <tf  ibe  order  wluch  stays  the  suit  This 
is  purely  a  motion  for  costs,  and  I  thiak  a  wisedis(»retion  has  been 
exercised  by  the  Maatar  of  .the  Bolls  in  making  the  order.  The 
oectifioateof  the  ComsMsienecsy  aal  have  stated,  not  of  itself  (^[>erat- 
angas  a  stay  of  theiiprooeQiUngs,  the  fdamtiff  shoidd  imceed  in  this 
cause  to  a  decree  foca*  sale  wUdi  he  could  not  exeente,  w  incur 
the  costs,  of  all  the  defendants,  who  might  insist  on  dismissing  the 
bill  for  want  of  prosecution  under  the  82nd  General  Order,  and 
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thwf  the  mortgager  iroaILd  have  it  in  bis  p^wer,  by  prescxitittg  a 
petition  to  the  Inotanbefed  Estates  Conrt,  and  dbtaining  an  absolttte 
order  for  sale,  to  ruin  his  mortagee,  the  phrintiff,  by  throwing 
upon  him  eoBis  which  he  would  not  have  any  means  of  recovering. 
That  would  be  a  course  of  proceeding  which  I  should  be  slow  to 
encotovge.  If  any  person  had  reason  to  complain  of  that  part  of 
the  order  which  stays  the  suit,  the  plaintiff  was  that  person ;  but  he 
does  BO  such  thing ;  to  his  objection  I  should  h2tve  been  bound  to 
listen. 

Acting  irpoA  the  discretion  given,  in  my  opinion,  by  the  42nd 
section,  atnd  not  considering  my  hands  tied  by  the  £i2nd  General 
Order,  I  shall  affirm  the  decision  of  his  Honour,  with  costs  of  this 
appeal. 

NoTB.— rtd^  the  Mxt  «aae. 


1860. 

Chancery. 

^     -y  '      ^ 

BSRNABD 

V, 

BOND* 

Judgment. 


MONEYPENNY  «.  GIBBINGS. 


Dec.  14. 


GhsoBtGB  Masst  of  GlenwillSam,  having  made  his' will,  died  in  1835,  A  creditor's 

suit  for  the 
seised  and  possessed  of  considerable  real  and  personal  property,  administration 
«^.4..«  _        of  the  real  and 

Letters  of  aamimsCration,  cum  tUslHamento  arinexo^  were  granted  to  personal  estate 

of  &  dece&sfid 

William  HatoO'De  Massy,  his  eldest;  son  afnd  heir-at-law,  who  sub-  testator  was  in 

sequently  died  on  the  23rd  of  May  1848,  leaving  his*  wife  Mary  ^^  ^^^^^ 

De  Massy  (whom  by  his  wiU  he  appointed  his  executrix),  and  two  ^^£^^0/^; 

sona  (infimts).  Mm  surviving.    The  widow  proved  his  will.  ^^  \^  ^ 

\  ^^  o  '^  tee,  who  could 

haye  obtained 

substantial  relief  in  the  creditor's  suit,  in  which*  shortly  after,  a  decree  to  account  was 

pronounoed.    Subsequently,  on  the  petition  of  a  creditor,  the  greater  part  of  the  real 

estate  of  the  testator  was  ordered  by  the  Incumbered  Estates  Court  to  be  sold. 

This  Court,  beine  <ii  o|i!nion  that  the  legatee's  suit  was  oppressively  and  wantonly 

instituted,  refused  with  costs  a  motion  under  the  statute  12  &  13  Vic.  c  77f  s.  42,  on 

behalf  of  the  legatee  to  stay  his  own  suit,  and  ordered  that,  if  he  did  not  file  a  repUca- 

tion  within  a  £ort  specified  period,  his  bill  should  stand  dismissed,  as  against  one  of 

the  principal  defendants,  with  costs,  including  the  costs  of  a  contemporaneous  motion 

made  on  her  behalf,  for  its  dismisBal  for  wUnt  of  prosecution. 

The  construction  of  the  42nd  section  of  the  statute  12  &  13  Vic.  c  77>  adhered 
to,  as  laid  down  in  Bernard  y.  Bond  (supra,  p.  196),  in  reference  to  staying  pro- 
ceeding in  this  Court,  when  lands,  the  subject  of  litigation  here,  hare  becni  ordered 
by  the  Ihcombeied  Estates  Court  to  be  sold. 

VOL.  1.  26 
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On  the  23rd  of  June  1848,  the  cause  of  Bevan  v.  De  Massy 
was  instituted  by  judgment  creditors  of  Greorge  Massj,  for  the  pur- 
pose of  administering  his  real  and  personal  estate,  and  establishing 
his  will  and  recovering  their  demands.  That  cause  was  set  down 
on  the  1st  of  September  1849,  in  the  Lord  Chancellor's  list  for 
hearing,  at  the  ensuing  Michaelmas  Sittings.  On  the  11th  of 
December  1849,  the  usual  decree  was  pronounced  in  that  cause  for 
an  account  of  the  real  and  personal  estate  of  George  Massy,  and  also 
an  account  of  such  of  his  personal  assets  as  reached  the  hands  of 
William  Hamo  De  Massy.  On  the  4th  of  October  1849,  the  bill  in 
the  suit  of  Moneyfenny  ▼.  Gihhings  was  ^filed,  in  order  to  raise  a 
legacy  under  the  will  of  George  Massy,  in  which  legacy  the  plaintiff 
in  the  suit  claimed  an  interest.  That  bill  also  prayed  an  account 
of  the  real  and  personal  estate  of  George  Massy,  and  of  so  much  of 
the  latter  as  reached  the  hands  of  William  Hamo  De  Massy,  and  an 
account  of  the  personal  estate  of  William  Hamo  De  Massy.  In 
respect  of  the  same  claim,  those  plaintiffs  had  been  made  defendants 
in  the  prior  suit  of  Bevan  v.  De  Massy ^  by  notice  under  the  15th 
General  Order  of  1843.  Mary  De  Massy,  the  widow  and  executrix 
of  William  Hamo  De  Massy,  and  his  eldest  son  and  heir-at-law  (a 
minor),  were  defendants  in  both  suits. 

On  the  22nd  of  November  1849,  a  petition  was  filed  in  the 
Incumbered  Estates  Court  by  the  defendant  C.  Delmege,  a  mortgagee 
of  a  considerable  part  of  the  lands,  and  on  the  same  day  he  obtained  a 
conditional  order  for  a  sale  thereof,  which  was  made  absolute  on  the 
14th  of  December  1849.  Upon  the  8th  of  February  1850,  a  motion 
was  made  on  the  part  of  Mary  De  Massy,  founded  upon  a  notice  of  the 
I6th  of  January,  that  the  suit  o£  Moneypenny  v.  Gihhings  should  be 
stayed.  On  that  occasion  the  plaintiffs  offered  to  consent  that  the  suit 
should  be  so  stayed,  on  the  terms  that  they  should  be  at  liberty  to  prove 
under  the  decree  in  Bevan  v.  De  Massy^  not  only  for  their  demand, 
but  also  for  their  costs  in  Moneypenny  v.  Gihhings,  and  of  eventu- 
ally continuing  that  cause  if  necessary,  they  then  insisting  that  the 
Court  had  not  jurisdiction  to  stay  the  proceedings  in  that  cause 
without  directing  that  they  should  be  at  liberty  to  prove  those  costs 
omder  the  decree  in  the  other  cause,  and  also  because  relief  was 
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prayed  in  Monejfpenny  ▼.  GibbingSy  whicli  conld  not  be  obtained  in        1850. 

.  Chancery. 

tbe  other  cause.    The  Master  of  the  Rolls,  considering  ^that  Money- 

penmy  v.  Gibbings  was  instituted  for  the  purpose  of  accumulating 

costs,  the  bill  having  been  filed  after  the  other  cause  had  been  set 

down  for  hearing,  made  no  rule  on  the  motion,  being  of  opinion  that 

he  had  not  jurisdiction,  on  motion,  to  stay  proceedings  without     Statement. 

allowing  the  plaintiffs  in  Moneypenny  v,  Gibbings  to  prove  for  their 

costs  in  it  under  the  decree  in  the  other  cause,  and  he  pronounced 

this  order  without  prejudice  to  Mary  De  Massy's  right  to  insist  at  the 

hearing  of  Moneypenny  v*  Gibbings  that  the  plaintiffs  were  not 

entitled  to  any  costs.      Having  regard  to  this  order,  a  notice  was 

upon  the  same  day  (February  8th),  on  behalf  of  Mary  De  Massy, 

served  upon  the  plaintiffs,  requiring  them  to  dismiss  their  bill,  and 

offering  to  consent  on  her  part,  that  such  dismissal  should  be  without 

costs,  and  stating  that  if  they  did  not  accede  to  this  notice,  she  would 

proceed  to  file  an  answer  in  that  suit    By  notice  of  the  16th  of 

February  the  plaintifib  offered  to  stay  their  proceedings  on  the  same 

terms  offered  in  Court  upon  the  8th  of  February. 

On  the  25th  of  March  1850,  the  plaintiffs  in  Moneypenny  v. 
Gibbings^  by  notice,  required  the  defendant  C.  Delmege  to  move  to 
have  that  suit  stayed  under  the  42nd  section  of  the  statute  12  &  13 
Vic.  c.  77,  so  far  as  related  to  a  sale  of  the  lands ;  with  that 
notice  he  did  not  comply. 

On  a  notice  of  the  2nd  of  May,  certain  other  defendants  moved 
to  have  the  bill  in  that  suit  dismissed  for  want  of  prosecution ; 
but  his  Honour  the  Master  of  the  Rolls  declined  to  make  any 
rule  on  the  motion.  The  same  result  attended  a  simQar  motion, 
made  upon  the  25th  of  July,  on  the  part  of  the  defendant  Christo- 
pher Delmege. 

The  plaintiffs  having  pressed  for  an  answer  in  that  suit,  Mary 
De  Massy  filed  her  answer  on  the  25th  of  April  1850.  No  replica- 
tion was  filed. 

On  the  23rd  of  November  1 850,  a  motion  having  been  made  on 
the  part  of  Mary  De  Massy,  that  the  bill  in  Moneypenny  v.  Gibbings 
should  be  dismissed,  with  costs,  for  want  of  prosecution,  and  for  the 
costs  of  the  motion,  and  at  the  same  time  a  cross  motion  having 
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he^n  m^  on  thq  pwrt  of  Ihe  pUi»tift,  Ihat  «U  iupcMtfogs  in  thi|t 
cfom  should  be  etojed  in  ci>€4ience  to  the  42nd  seetioo  of  tke 
statute  12  &  13  Vic.  c.  77,  Us  Honour  the  Master  ot  the  BoUs  sauid^ 
an  order  refusuAg  the  cros3  motion;  with  cost9y  and  the  pkintifi 
undertaking  to  file  a  replication  within  two  dajf  from  the  date  of 
this  order,  and  to  pay  Mary  Pe  Massy  the  costs  oS  her  motion  to 
dismiss  the  bill,  his  Honour  made  ^o  rule  upon  that  moUon,  bu(» 
in  default  of  the  replication  being  filed  within  the  appointed  penod, 
ordered  that  the  hill  should  stand  dismissed  with  costs  as  against  hei;, 
including  the  costs  <^  the  motio». 

From  this  order  the  plainti&  now  appealed. 


Mr.  Greme  and  Mr.  Leeohy  for  the  appellants. 
Argument.         This  case  of  Mfmeypemiy  y.  Cribbing^  falls  within  the  fir9t  part  of 
the  42nd  section  of  the  statute  12  &  13  Vic.  c.  77,  and  acoiNr^inglj 
must  be  stayed.    That  part  of  the  42nd  section  comprises  not  on^ 
suits  in  which  decrees  for  sale  have  been  made,  but  ak|o  aH  pnoceed- 
ings  for  or  in  relation  to  a  sale,  and  this  is  a  proceeding  having 
for  its  ohiject  a  sale.    The  latter  part  of  the  section  gives  the  Court 
a  discretionary  power  to  '*  suspend  or  stay  any  other  piisoceediiigs,'* 
plainly  meaning  proceedings  not  tending  to  a  sale. — [Lobd  Chak- 
GBiiLon.      What  would  be  the  efiect  of  an  order  to  9tay  yoni 
proceedings  so  far  as  they  are    for   a  sale  ?] — To  stay  the  suit 
altogether,  a  sale  being  its  main  object.    The  4l8t  section  confers 
jurisdiction  upon  the  Commissioners  to  sell  notwithstanding  any 
pending  proceeding  or  any  decree  for  a  sale,  and  clears  up  any  doubts 
a^  to  the  meaning  of  the  Legislature  in  using  the  words  (^  the  42^ 
section,  which,  though  somewhat  difierently  placed,  are  the  s^me  aa 
the  words  in  the  41st  section.    In  Bernard  v.  Bond  (a),  it  was 
deemed  necessary  to  come  to  the  Court  for  the  order  to  stay  the 
proceedings ;  but  it  will  be  as  of  course  to  grant  it  in  any  causa 
where  there  exist  proceedings  which  seek  a  sale.    Even  should  the 
Court  consider  t^hat  it  haa  an  option  in  such  cases  as  the  present,  or 
A^mor^v*  J^aad,  to  stay  or  not  to  stay  the  proceedings,  this  is  a 
prq>er  case  for  staying  them,  as  under  the  decree  in  Sevan  t« 

(a)  Suproy  p.  198. 
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De  JfaM9r»mad6  ^Bm  Hk^  filing  ctf  tte  UU,  IkA  a^pp^buUs  qaii  obtain 
all  Ae  r^ief  whidi  ihey  now  reqaiie^  and  it  will  sare  expense  to  stay 
Mamej/p^Mn^  f.  Oihhingsy  whifBh  i«  no  longef  a  iieeessaiy  Buit,  but 
to  the  coets  of  wkich  they  will  be  eatitled,  beoauaa  at  tha  time  of 
its  institution  there  was  not  any  decree  under  which  they  eeuld 
have  obtained  relief:  Rankin  y.  Harwood{a),  The  offers  on  their 
side  to  stay  the  suit  were  made  bona  fida  on  ik»  MsmX  tenns. 


Argvmeid, 


The  SolicHoT'^Genarml  and  Mr.  Btirroughs,  for  M^  ^  Kas|y. 

The  coBstruetion  of  the  49ad  aeatioB  is  elear,  vk^  that  suits  in 
which  a  deeree  £or  sale  has  beeii  pHMOosced  are  those  onfy  which 
must  be  absolutely  stajred,  and  that  ib  all  other  cases,  even  those 
tending  to  a  sale,  the  Court  has  a  discretion  to  stay  or  not.  On 
that  principle  both  Bernard  ▼,  Bond(b)  and  Danowm  v.  BUaett  (e) 
w^re  decided.  It  would  be  most  unjust  were  this  not  so,  because  a 
plaintiff  who  had  filed  an  unsustainable  UU  praying  a  sale,  which 
biH  would,  to  a  certainty,  be  dlsmiaaed  at  the  baariog,  might  other* 
wise  come  in  here  and  atay  his  suit  wh^i  an  order  for  sale  at  the 
petition  of  a  third  person  was  made  at  the  Incumbered  Estates 
Oaurt,  and  thus  entitle  himself  to  the  costs  of  his  suit  already 
iacuyred.  The  bill  in  Maneypenny  ▼•  GMin^s  has  been  most 
oppvessirely  filed — a  cause  in  which  the  same  relief  which  is  now 
asked  by  the  appellants  might  have  been  obtained,  being  actually 
in  the  list  for  hearing  at  the  tinie.  That  bill  is  but  a  mere  tranr 
script  of  the  bill  in  Bwan  y.  I)e  Massy,  saye  that,  to  g«i  rid  of 
possible  objections,  it  prays  an  account  of  the  personal  estate  of 
W^ttm  Hamo  De  Massy,  which  is  now  abandoned.  Mrs.  Eke  Mas^ 
was  compelled  to  answer,  otherwise  the  appellantlB  bill  would 
haye  been  taken  as  confessed  against  hev  and  the  minora  SAd  tiie 
coets  of  that  most  improper  suit  would  haye  been  throw^ft  upon  the 
estate.  Nor  could  the  Incumbered  Estates  Cou?t,  even  though 
desiring  so  to  do,  compel  the  appellant  to  pay  Mr&  Pe  Mfmf^ 
costs.  That  Cou^  will  mA  decide  any  question  of  Hftbilil^  to  oo#t9 
of  proceedings  here.    This  Court  wiljL  therefcr^  ^PHfoN  Ha  imf^ 

(«)  2  PhO.  22.  (b)  Supra,  p.  MS. 

(c>  2  b.  Jar.  244 
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tion  hj  refasing  to  staj  Moneypenny  y.  Gibbinga,  as  the  effect  of 
staTing  it  would  be  either  to  burden  the  estate  with  the  costs,  or  to 
allow  the  parties  to  bear  their  own  costs.  The  order  for  sale  made 
bj  the  Commissioners  does  not  include  all  the  lands  of  Greorge 
Massy. 


The  Lord  Chancellob. 
Judgment.  Perhaps  the  construction  of  this  42nd  section  of  the  statute 

12  &  13  Vic.  c.  77,  is  not  very  clear.  I  remain,  however,  of  the  same 
opinion  which  I  expressed  in  Bernard  v.  Bond^  viz.,  that  the  pro- 
ceedings intended  to  be  absolutely  stayed  are  those  in  a  suit  where  a 
decree  for  a  sale  has  been  already  had.  I  cannot  put  any  other  con- 
struction upon  the  section.  The  words  of  the  section  are : — '^  And  be 
it  enacted,  ;that ''where  the  Commissioners  shall  order  the  sale  of 
any  lands,  &C.,  in  respect  of  which  any  decree  shall  have  been 
already  made  by  a  Court  of  Equity  for  sale,  or  any  proceedings  shall 
be[^pending  in  a  Court  of  Equity.''  The  section  does  not  say  proceed- 
ings towards  a  sale;  <<they  shall  by  certificate  under  their  seal 
notify  to  such  Court  the  order  so  made  by  them,  and  all  proceed- 
ings for  or  in  relation  to  a  sale  under  the  decree  of  such  Court  shall 
be  stayed."  This  cannot  be  extended  beyond  proceedings  for  or  in 
relation  to  a  sale  under  a  decree  already  pronounced,  the  case  con- 
templated in  the  opening  of  the  section,  viz.,  ''  in  respect  of  which 
any  decree  shall  have  been  already  made  by  a  Court  for  a  sale ;" 
and  does  not  comprise  the  following  case,  viz.,  '^  or  any  proceedings 
shall  be  pending  in  a  Court  of  Equity,"  in  which,  as  well  as  in  the 
former  instance,  the  notification  is  also  to  be  made  by  the  Commis- 
sioners in  order  to  give  this  Court  an  opportunity  of  exercising  the 
discretion  entrusted  to  it  by  the  second  part  of  the  section,  namely, 
''  and  it  shall  be  lawful  for  the  Court  to  suspend  or  stay  any  other  pro- 
ceedings in  such  Court,  or  under  any  order  or  decree  already  made 
by  such  Court,  as  the  Court  shall  think  fit"  Those  words  '^  any  other 
porceedings"  are  left  wide  and  at  large,  and  are  capable  of  including 
proceedings  towards  obtaining  a  decree  for  a  sale.  If  it  be,  as  it  is 
said,  that  the  Act  is  imperative  in  staying  all  proceedings  towards 
obtaining  a  decree  for  a  sale,  as  well  as  those  upon  such  a  decree 
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already  had,*  such  a  construction  would  mTolve  this  Court  in  great 
difficulty  as  to  the  application  of  the  latter  part  of  the  section. 
For  instance,  here  is  a  suit  conversant  about  a  vaiiety  of  matters ; 
some  of  them  may  be  ancillary  to  a  sale,  some  not  so ;  if  the  Court 
were  bound  to  say  that  all  proceedings  in  relation  to  a  sale  must 
be  stayed,  the  whole  machinery  of  the  cause  might,  and  probably 
would  be,  entangled  in  inextricable  confusion.  Who  could  tell  the 
steps  which  had,  from  those  which  had  not,  a  bearing  upon  a  sale  ? 
I  think  that  the  latter  part  of  the  section  must  be  read  with  the  first, 
reddendo  singula  singulis;  that  will  enable  the  Court  to  do  justice 
in  all  cases ;  the  proceedings  to  a  sale  will  be  stayed  when  a  decree 
for  a  sale  has  been  obtained ;  but  in  every  other  instance  the  Court 
will  stay  the  proceedings  or  not,  at  its  discretion. 

The  <][uestion  then  is,  whether  the  Master  of  the  Rolls  rightly 
used  that  discretion  in  refusing  in  the  present  case  to  stay  this 
oause  ?  The  plaintiff  here  admits  that  under  the  decree  in  Bevan  v. 
De  Massy  he  might  have  obtained  every  thing  which  he  now  says 
is  necessary  for  hb  case ;  because  all  the  accounts  which  he  now 
asks  for  were  directed  to  be  taken  in  that  cause.  I  must  hold  that 
he  knew  as  much  then  as  now,  and  yet  he  files  a  bill  for  what  he 
now  admits  that  he  might  have  obtained  in  that  suit.  That  pro- 
ceeding on  his  part  was  plainly  wanton  and  vexatious,  and  only, 
calculated  to  create  costs.  I  should  indeed  have  heard  more  than  I 
have,  in  order  to  induce  me  to  think  that  he  should  have  the  costs 
incurred  in  such  a  cause  as  this ;  and  that  was  the  only  object  of  this 
motion  to  stay  further  proceedings  in  it.  The  offer  made  by  the 
opposite  party,  to  allow  this  bill  to  have  been  dismissed  without 
costs,  was  very  fair  and  proper.  I  think  the  plaintiff  has  failed 
alike  in  his  argument  that  the  Court  should  consider  itself  bound 
under  the  statute  ipso  facto  by  receipt  of  the  certificate  of  the 
Commissioners  to  stay  the  suit,  or  that  having  a  discretion  to  do  so, 
it  ought  here  to  be  exercised  in  his  favour.  The  only  alteration 
which  I  am  disposed  to  make  in  the  order  of  his  Honour  the  Master 
of  the  Rolls  is,  that  if  the  plaintiff  choose  to  stay  his  suit  it  shall 
be  upon  the  terms  of  his  paying  to  all  parties  their  costs  hitherto 
incurred. 


1850. 
Chancery, 


Judgment, 
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In  the  Matter  of 

JOSHUA  CREILLY  and  EYRE  COOTfi  O'REILLY, 

PeiiHoneti; 

Come  Petition  tinder  the  litk  Section  of  the  Court  of  Chan^^erj 

Regulaliott  Act  of  1850. 

Feb.  12,  25. 

Where  a  peti-  Etm  TiLsoN  (Lord  Castlecoote),  by  will  dated  the  23rd  of  October 

Mulre^^of^a  1826,  bequeathed  to  hia  executors  the  sum  of  £3000,  upon  trust  to 

w^prese^S  invest  it  in  the  funds,  and  to  pay  the  dividends  to  his  sister-in-law 

S^Jif'o/t^  Frances,  the  wife  of  Philip  OlleiUy,  during  her  Ufe,  to  her  sole 

Court  of  Chan-  ^^^^  separate  use ;  and  firom  and  after  her  decease,  and  that  of  her 

ceiy  Begnla-  '^ 

Hon  Act,  it  is  husbMd^  upon  trust  td  pay  the  same  sum  of  j^3000  to  and  amongst 

not   necessaiy 

to  the  mainte-  her  children  iH  such  shares  atid  proportions,  and  at  such  tibAle  or 

nance  of  sach 

a  petition  that  tittMb  as  she  should  by  deed  of  writing>  or  by  her  la^  Will  and 

all  the  parties 

interested  in  testament^  attested  by  two  or  more  credible  witnesses,  direct  and 

for  adjudica-  appoint ;  and  in  defairif  ot  appointment,  to  pay  the  same  to  such 

concur  hi  the  children,  if  more  than  one,  in  equal  shares,  and  if  but  one,  then  the 

S^^t  for.  Whole  to  such  only  child. 

wMd^m  the         ri^^  petWon,  which  was  presented  by  Joshua  O^eilly  and  Eyre 

Nor  is  the  Coote  O'Reilly,  two  of  the  children  of  Frances  O'Reilly,  having' 
sanction  of  the 
Master  neces-  stated  the  foi^gohig  will  and  the  death  of  the  testator  shortly  after 

r^tition!^  i^  ^^^9  ^^  Stated  that  by  article  of  agreemerit  of  the  9th  of  April 
StSiwtedJbS  *®^  **^  bet?*r«en  Philip  O'Reilly  and  Frances  his  wife  of  the 
Soner  ^^'  ^***  P^  ^^^  **^  trusteed  of  the  second  part,  reciting  the  will  of 
Se^disaSties  ^^^^  Castlecoete,  and  that  there  was  issue  of  Philip  and  Frances- 
mentioned  in  O'Reilly  Ibifir  children,  vifc,  Henry,  Marfa:  and  the  tWo  petitiouers. 
that  section.  ''  i         7  ji  j  r  7 

Whether  the  rights  of  persons,  under  such  disabilities',  shofdd  be  boiind  adversely, 
mnst  be  consider^  in  each  case. 

It  is  indispensable  in  every  petition  under  that  section  that  the  documents  relied 
on  should  be  fully  set  out  in  tfaie  petition,  or  iSkaX  copies  of  sfidi  doeoments  riidaid 
be  famished  to  the  Court  and  to  tbe  parties. 

Where  a  petition  under  that  section  plrayed  a  dedamtion  of  tbe  invaliditf  of  an 
appointment  under  a  power,  and  of  the  validity  of  a  subsequent  appointment, 
Held,  that  the  doiifee  of  the  pdwer  and  an  appointee  (a  feme  coverf)f  whose  husband 
was  a  par^,  were  necessaiy  parties. 
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she  (Franced),  in  purenance  of  the  power  reserved  to  her  by  the  will,         1851. 
directed  and  appointed  that  the  same  sum  of  £3000,  froih  and  after     v ,  .^^Vz.'* 
her  decease,  should  be  raised,  and  levied  and  paid  unto  her  three     o'kbillt. 

children,  viz.,  Joshua  and  Eyre  (the  petitioners)  and  Maria,  share         

and  share  alike ;  and  in  case  any  of  them  should  die  before  his  or 
her  portion  should  become  payable  as  aforesaid,  then  the  share  or 
shares  of  him  or  her  s6  d3ring  should  go  and  remain  and  be  paid  to 
the  survivor  or  survivors  of  them.  That  it  was  by  the  same  articles 
further  recited  that  Frances  O'Reilly  was  entitled  to  certain  freehold 
properties  therein  specified ;  and  in  order  to  make  a  provision  for 
Henry  O'Reilly,  her  eldest  son,  and  in  satisfaction  and  discharge  of 
any  share  or  proportion  he  might  be  entitled  to  out  of  the  sum  of 
£3000  under  the  will  of  Lord  Castlecoote,  thereby  agreed  to  convey 
and  assign  unto  the  trustees  all  the  freehold  properties  therein  men- 
tioned upon  trust,  after  the  deaths  of  Philip  and  Frances  O'Reilly, 
for  Henry  O'Reilly  for  life,  with  remainder  to  his  first  and  every 
other  son  in  tail  male,  and  in  default  of  such  issue,  remainder  to 
Joshua,  Eyre  and  Maria  O'Reilly,  share  and  share  alike.* 

The  petition  also  stated  that  since  the  execution  of  the  articles 
of  1834,  Maria  O'Reilly  married  William  Pitt  Bowler,  and  that 
there  was  not  any  settlement  or  disposition  of  her  share  or  interest 
in  the  sum  of  £3000  ever  made  by  her  or  W.  P.  Bowler.  That 
Henry  O'Reilly  died  in  October  1838  a  minor,  intestate,  unmarried 
and  without  issue. 

The  petition  also  stated  that  Frances  O'Reilly,  having  been 
advised  that  the  articles  of  1804  did  not  constitute  a  valid  execu- 
tion of  the  power  vested  in  her  by  the  will  of  Lord  Castlecoote,  by 
deed  poll  of  the  19th  of  November  1860,  executed  in  the  presence 
of  two  credible  witnesses,  in  pursuance  of  the  power  conferred  upon 
her  by  the  will  of  Lord  Castlecoote,  and  of  every  other  power 
enabling  her,  directed,  limited  and  appointed  the  sum  of  £2960, 


*  By  the  articles  themflelyes  it  appeared  that  there  were  two  freehold  pro- 
perties,  of  one  of  whidi  Frances  O'Reillj  was  seised  in  fee,  and  of  the  other  in 
fee  to  her  separate  nse ;  and  that  her  hnshand  Philip  O'Reillj  joined  in  the 
agreement  to  convej  both  properties  to  the  trustees  upon  the  trusts  mentioned  in 
the  text 

VOL    1.  27 
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1851. 
Chancery. 

^—r — ' 

In  re 
o'beilly. 

Statement, 


part  of  the  sum  of  £3000,  to  and  amongst  Joshua  and  Eyre 
O'Reilly,  and  Maria  Bowler,  in  the  following  shares,  viz.  : — ^to 
Joshua  £1930,  to  Eyre  £1000,  and  to  Maria  Bowler  £20. 

The  petition  submitted  that  the  appointment  under  the  articles 
of  1834  was  invalid,  inasmuch  as  one  of  the  objects  of  the  power 
was  excluded,  and  that  the  appointment  by  the  deed  poll  of  Novem- 
ber 1850  was  valid,  and  that  the  petitioners,  namely,  Joshua  and 
Eyre  O'Reilly,  were  entitled  to  the  respective  sums  appointed  to 
them  under  that  deed,  and  were  entitled  to  a  declaration  under  the 
11th  section  of  the  Court  of  Chancery  Regulation  Act  to  that  effect. 

The  only  respondent  to  this  petition  was  William  Pitt  Bowler, 
who  filed  an  answering  affidavit,  by  which  he  stated  that  in  conse- 
quence of  differences  between  him  and  his  wife  (Maria  Bowler), 
they  had  separated,  and  that  she  would  not  join  him  in  making  an 
affidavit  in  answer  to  the  petition.  He  also  submitted  that  the 
petitioners  had  not  stated  such  a  case  as  to  entitle  them  to  the 
declaration  which  they  sought,  and  that  they  were  not  entitled  to 
such  a  declaration  inasmuch  as  they  did  not  seek  any  relief  founded 
upon  it,  and  because  it  was  uncertain  whether,  in  events  which 
might  occur,  such  a  declaration  would  ever  become  necessary,  and 
he  claimed  the  benefit  of  these  objections  at  the  hearing  as  though 
they  had  been  raised  by  demurrer.  He  also  stated  that  he  had  never 
seen  the  documents  alluded  to  in  the  petition ;  and  as  the  decision 
of  the  case  would  turn  upon  them,  he  prayed  leave  to  refer  to  them 
when  produced  and  proved,  but  professed  his  willingness  to  admit 
attested  copies  of  them  if  produced  to  his  solicitor  within  a  reason* 
able  time  before  the  hearing.  Finally,  he  relied  on  the  articles 
of  the  9th  of  April  1 834  as  a  valid  appointment  to  his  wife  of 
£1000,  which  he  claimed  in  her  right,  and  alleged  that  he  married 
her  upon  faith  of,  and  relying  on,  the  validity  of  those  articles. 


Argument.  Mr.  Christian  and  Mr.  Lawless,  for  the  petitioners,  contended 

that  the  petition  was  properly  presented  under  the  11th  section  of 
the  Court  of  Chancery  Regulation  Act,  and  that  at  all  events  the 
Court  might  entertain  the  petition  under  the  Act  generally,  inas- 
much as  the  relief  sought  might  have  been  obtained  on  bill ;  and 
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thej  added,  that  the  sanction  of  the  Master  on  behalf  of  Mrs.  Bowler 
to  this  proceeding  was  not  necessary,  as  she  was  not  a  petitioner. 

Mr.  Greene  and  Mr.  William  Smithy  for  Mr.  Bowler. 

The  petition  does  not  fall  within  the  11th  section ;  it  seeks  no 
relief  but  merely  asks  for  a  declaration  of  the  opinion  of  the  Court, 
and  is  a  quia  titnei  proceeding.  The  Court  has  no  jurisdiction 
under  this  section,  except  where  the  parties  interested  in  the  ques- 
tion concur  as  to  the  facts  upon  which  it  arises.  A  special  case  is 
in  the  nature  of  a  special  verdict  at  law,  and  not  an  adverse  proceed- 
ing, such  as  thb.  It  never  was  contemplated  by  the  Legislature  to 
convert  all  hostile  suits,  in  which  there  exists  a  conflict  as  to  facts, 
into  a  special  case  under  this  section.  The  Court  has  not  under 
this  section  any  jurisdiction  to  try  disputed  facts.  The  English 
Act  (13  &  14  Vic.  c.  36),  which  is  more  fully  expressed,  shows  that 
concurrence  as  to  matters  of  fact  is  indispensable.  Mrs.  Bowler  not 
being  sui  juriSy  the  consent  of  the  Master  should,  on  her  behalf, 
have  been  obtained  before  the  presentation  of  this  petition.  If  that 
consent  were  required  only  where  the  person  under  incapacity  is  the 
petitioner,  the  proviso  as  to  the  sanction  of  the  Master  might  be 
always  evaded  by  the  presentation  of  the  petition  by  some  party 
interested  who  is  sui  Juris.  The  Court  has  authority  to  make  a 
declaration  of  right,  although  it  should  not  follow  up  that  declara- 
tion by  granting  relief;  but  it  has  not  jurisdiction  to  make  such 
a  declaration  where  it  cannot  give  relief  upon  it.  The  petition 
being  intituled  under  the  11th  section,  the  petitioners  cannot  fall 
back  upon  the  Act  generally. 


1861. 
Chancery. 

^— V ' 

In  re 
o'reillt. 

Argumeni. 


Mr.  Lawless^  in  reply,  insisted  that  there  was  not  a  single  word 
in  the  11th  section  pointing  out  the  necessity  of  concurrence  by  all 
parties  as  to  the  ^ts,  and  observed,  that  the  English  Act  was  more 
special,  and  quite  differently  worded,  and  that  it  was  not  to  be  pre- 
sumed that  the  Legislature,  passing  those  Acts  in  the  same  session, 
and  employing  on  the  several  occasions  such  diflerent  language 
could  have  meant  to  introduce  several  measures. 
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1861. 
Chancery, 

In  re 
O'REILLY. 

Judgment. 


Jhe  Lord  Chancellor. 

It  is  not  in  my  opinion  necessary  that  all  parties  interested  in  the 
question  upon  which  the  Court  is  called  upon  to  adjudicate  should 
concur  in  the  statement  of  the  facts  put  forward  by  what  is  denomi- 
nated by  the  1 1th  section  a  special  case.  The  Act  does  not  contain 
any  words  requiring*  such  concurrence.  It  gives  power  to  any 
person  (the  direction  of  the  Master  in  the  case  of  persons  under 
certain  specified  disabilities  being  first  obtained)  to  present  a  petition 
stating  any  document,  facts  or  circumstances  relating  to  any  matter 
falling  within  the  jurisdiction  of  the  Court  by  way  of  special  case, 
and  praying  for  the  opinion  of  the  Court  upon  such  special  case, 
and  it  enables  the  Court  to  give  judgment  on  such  petition  accord- 
ingly, and  such  judgment  shall  bind  all  such  persons  as  the  Court 
shall  direct,  and  in  default  of  direction,  shall  bind  all  such  persons  jas 
presented  the  same.  Now,  as  I  have  said,  the  Act  contains  no 
words  pointing  to  the  necessity  of  the  concurrence  of  all  persona 
interested.    It  is  framed,  I  think,  with  a  different  intent. 

It  is  contepded  that  where  the  opinion  of  the  Court  i$  desired  in 
.any  matter  in  which  any  infant,  idiot,  lunatic  or  (as  here)  mamed. 
woman  is  interested,  the  direction  of  the  Master  must  first  be 
obtained,  even  although  the  petition  has  not  been  presented  on 
behalf  of  j^ersona  under  any  of  those  disabilities.  I  ccmceive  that 
if  I  were  to  put  upon  the  Act  such  a  construction,  a  petition  under 
this  section  in  every  case  in  which  persons  under  disability  were 
interested  could  not  be  presented  by  any  person  without  the  concur- 
rence of  the  Master  on  behalf  of  the  persons  under  disability,  whidi 
would  involve  as  a  consequence  that  the  Master  would  not,  except 
in  a  very  dear  case,  concur  in  the  presentation  of  such  a  petition. 

The  English  Act  (13  &  14  Vtc.  c.  35)  is  more  explicit  upon  the 
subject  pf  special  cases  than  this  Act,  but  is  much  more  limited  in 
its  operation,  and  does  not  qnter  upon  thejery  enlarged  legislaljion 
of  the  Irish  Act,  which  was  I  t^k  intended  to  supply  the  declara- 
tory power,,  the  absence  of  which,  in.our  system  of  jurisprudence,  was 
regretted.  A  power  of  somewhat  similar  nature  exists  in  the  Law 
of  Scotland :  Erskine's  Instiiuie,  p.  1004,  edition  1838»  The  pro- 
ceedings in  that  country,  known  as  actions  of  declarator,  seem  to  have 
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b««ii  easeQtMlty  adverse ;  and  I  think  the  Legislatare  appeacs  .to  have        1851. 

intended  to  introdlioe  here  a  jurisdiction  in  character  resembling    v— v * 

In  re 
those  aotion34    What  difficulty  there  maj  be  in  giving  effect, to ^uch     o'beillt. 

a  jurisdiction  remains  yet  to  be  seen.  Judamnit 

Whether  the  rights  of  minors  and  other  persons  uojder .  disabili- 
ties should  be  bound  adversely  must  be  consideied  in  each  case ; 
but  I  should  place  a  very  narrow  construction  upon  the  Act  if  I 
vtrere  to  require  that,  in  analogy  to  the  English  Act,  all  the  parties 
interested  should  concur  .in  the  statement  of  facts. 

It  will  be  quite  indispensable  in  every  petition  of  this  kind  that 
the  documents  relied  on  should  be  fully  set  aut  in  the  petition,  or 
that  they  should  be  furnished  to  the  Court  and  to  the  parties. 
There  are  two  questions  in  the  present  case  for  the  Court — *y\z^ 
first,  shall  the  first  appointment  be  declared  invalid  ?  secondly,  if 
the  first  appointment  be  declared  invalid,  shall  the  Court  proceed 
to  declare  the  latter  appointment  to  be  valid?  There  may  also  be 
a  question  ci  election. 

Let  the  ease  stand  over  for  production  of  the  deeds  relied  on,  or 
of  attested  copies  of  them. 

Feb.  25. 
Mr.  Christian  on  this  day  argued,  that  inasmuch  as  the  articles     Argumeiu. 

of  1834  did  not  confer  any  share  in  the  sum  of  £3000  upon  Henry 
O'Reilly,  the  eldest  son  of  Frances  O'Reilly  the  donee  of  the  power, 
those  articles  were  a  mere  nullity,  because  the  power  did  not  war- 
rant an  exclusive  appointment:  2  Sugden  on  Powers,  p.  238, 
6th  ed.  There  was  therefore  nothing  to  prevent  her  from  exer- 
cising the  power  again  in  a  valid  manner :  Green  v.  Green,  per 
Sir  Edward  Sugden(a). 

As  to  the  freehold  property,  which  by  the  same  articles  she 
agreed  to  convey  upon  trust  for  Henry  O'Reilly  as  a  satisfisuition 
of  any  share  of  the  sum  of  £3000  to  which  he  might  be  entitled, 
no  question  of  election  can  arise,  because  he  died  a  minor  in  his 
mother's  lifetime,  unmarried  and  without  issue ;  and  she  has  by  the 
deed  of  1860  retracted  the  first  arrangement  and  made  a  new  and 
valid  appointment. 

(a)  2Jo.  &Lat.  541. 
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Mr.  Greene,  for  Mr.  Bowler,  objected  that  he  was  the  onlj  person 
served  with  notice  of  the  petition ;  that  two  only  of  the  children 
of  Frances  O'Reillj  were  the  petitioners,  and  that  although  an 
affidavit  hj  Mrs.  Bowler,  the  third  surviving  child,  had  been  recentlj 
filed  stating  her  approbation  of  the  petition,  yet  that  she  and  her 
mother  Frances  CReillj  were  not  before  the  Court. 


The  Lord  Chancellor. 
Judgmmu.  I  cannot  adjudicate  upon  this  case  in  the  absence  of  the  proper 

parties.  What  is  to  prevent  Mrs.  CReillj  from  executing  another 
deed  to-morrow  if  she  please  ?  The  only  mode  of  binding  her  is  hj 
serving  her  with  notice.  I  have  considerable  doubts  whether  or  not 
this  will  be  a  case  in  which  any  declaration  of  rights  will  be  proper. 
The  donee  of  this  power  may,  for  aught  that  appears,  have  done 
something  to  validate  the  first  appointment.  Let  all  parties  inter- 
ested be  served  with  notice  of  this  petition.  Reserve  the  question 
of  costs  of  this  hearing  and  of  all  other  costs.  I  might  entangle 
this  case  very  much  by  any  declaration  of  rights.  However,  I  do 
not  at  all  mean  to  say  at  present  that  it  is  not  within  the  11th 
section  of  the  Act. 
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HATCHELL  v.  EGGLESO. 

Feb.  24. 

Thk  was  a  cause  petition  filed  by  Emay  HatchelL  the  widow  and  At  the  hearing 

executrix  of  E.  H.  Hatchell,  who  died  on  the  30th  of  November  tions  under  the 

Court  of  Chan- 

1848.     The  petition  stated  that  Henry  Eggleso,  being  possessed  of  ceiy  Begola- 

tion  Act,  the 

certain  terms  of  years  in  land  situate  in  the  county  of  Dublin,  under  affidavits  of 

leases  respectively  bearing  date  upon  the  28th  of  April  1828,  the  thecaoM  may 
12th  of  May  1837,  the  8th  of  April  1843,  and  the  29th  of  December  ^^f^^^ 
1843,  assigned  them  by  way  of  mortgage,  by  an  indenture  of  the  ^pj^^^or 

30th  of  December  1845    (registered  on  the  next  day),  to  E.  H.  defendant,  and 
^    ®  •''"  the  previoos 

Hatchell  for  a  sum  of  £1500.    That  collaterally  with  the  mortgage,  penmMion  ot 

Henry  Eggleso  executed  his  bond  and  warrant  to  E.  H.  Hatchell  in  the  Conrt  is 

notneoeasaiy 

the  penal  sum  of  £3000,  for  which  sum  a  judgment  was  entered  up  for  this  pur- 

pose. 

in  the  Court  of  Exchequer  as  of  Michaelmas  Term  1845.     That  in     Accoxtlingly, 

consideration  of  a  further  advance  of  £500,  Henry  Eggleso,  by  cause  petition 

indenture  of  the  20th  of  February  1847  (registered  on  the  22nd  of  oT^^r^ 

February  1847),  assigned  the  equity  of  redemption  in  the  same  J^^^^enng 

premises  by  way  of  mortgage  to  E.  H.  Hatchell,  and  that  the  same  ^?5^*  ^^' 

indenture  contained  an  agreement  that  the  bond  and  judgment  for  ^^^^  ©^  «®t- 

**     °  dement  of  a 

£3000  should  remain  as  a  security  for  the  £500  as  well  as  for  the  ^^^^  pno^  to 

the  moTtgape, 
£  1 500.  bat  not  regis- 

tered nntO  after 
The  petition  also  stated  that  Henry  Eggleso  took  the  benefit  of  it,   of  which 

the  Act  for  the  Relief  of  Insolvent  Debtors  in  the  year  1849.  respondents  al- 

That    upon    search  in  the  Registry-office,  it  appeared  by  a  ^^S?^^^ 

memorial  remaining  of  record  that  by  indenture  bearing  date  the  ^te^^file?^ 

6th  of  September  1848,  and  made  between  Henry  Eggleso  of  the  ^Sti^^^^^ 

first  part,  Anne  Eggleso  his  wife,  of  the  second  part,  and  George  "^?  ^^  ^^ 

gaged  on  both 
sides  in  the  mortgage  transaction,  and  denying  that  the  mortgagee  had  notice  of 
the  articles,  were  allowed  to  be  read  at  the  hearing. 

The  Court,  however,  at  the  instance  of  the  defendant,  then  made  an  order 
allowing  both  parties  to  examine  witnesses  on  interrogatories  generally,  as  they 
might  be  advised. 

Where  a  person  entitled  jure  mariti  to  chattels  real  mortgages  them,  the  wife  has 
not  any  equity  to  a  settlement  thereout  as  against  the  mortgagee  seeking  a  fore- 
closure and  sale. 
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1661. 

CnOnCCF^m 
HATCHELL 

r. 

S00LE80. 
Statement, 


Chancellor  of  the  third  part  (after  reciting  the  leases  already 
referred  to,  and  certain  articles  of  marriage  settlement  bearing  date 
the  7th  of  May  1842,  made  previously  to  the  marriage  of  Henry  • 
and  Anne  Eggleso,  whereby  the  premises  comprised  in  the  leases  of 
the  28th  of  April  1828,  and  the  I2tli  of  May  1837,  were  agreed  to 
be  put  in  settlement  on  the  marriage),  it  was  witnessed  that,  in  order 
to  carry  out  the  agreement  entered  into  on  the 'marriage,  so  far  as  it 
was  then  possible,  Henry  and  Anne  Eggleso,  each  according  to  their 
respective  estates,  assigned  and  confirmed  to  Greorge  Chancellor  (the 
surviving  trustee  in  the  articles)  inter  alia  the  several  premises 
comprised  in  all  the  leases  already  referred  to,  subject  however 
to  the  two  mortgages  executed  to  E.  H.  Hatchell,  to  hold  dur- 
ing the  residue  of  the  respective  terms  upon  trust  for  Henry 
Eggleso  and  his  assigns  during  his  life,  or  until  his  bankruptcy  or 
insolvency,  and  from  and  after  any  of  those  events,  upon  trust  to 
pay  the  rents  and  profits  of  the  premises  to  Anne  Eggleso  for  her 
separate  use ;  and  after  the  death  of  the  survivor,  upon  certain  trusts 
for  the  issue  (if  any)  of  the  marriage,  and  if  none,  or  that  they 
should  di6  under  twenty-one  or  unmarried,  upon  trust  for  Henry 
Eggleso,  his  executors,  administrators  and  assigns. 

The  petition  also  stated  that  the  articles  of  agreement  in  the  fore- 
going indenture^  represented  as  bearing  date  on  the  7th  of  May 
1842,  Were  not  registered  until  the  8th  of  September  1848,  and  that 
E.  H.  Hatchell,  at  the  time  of  the  execution  of  the  mortgages,  had 
not  any  notice  of  those  articles,  and  the  petitioner  accordingly 
insisted  on  the  priority  of  the  mortgages  over  the  articles,  and 
prayed  a  foreclosure  and  sale. 

To  this  petitioh  Greorge  Chancellor  and  Anne  Eggleso  filed  an 
answering  affidavit,  which  stated  that  the  leases  of  the  28th  of  April 
1828,  and  the  12th  of  May  1837,  were  made  not  to  Henry  Eggleso, 
but  to  Edward  Lawson,  who,  by  his  will  bearing  date  the  20th  of 
January  1842,  appointed  Anne  Eggleso  (then  Anne  Chancellor)  his 
sole  executrix  and  residuary  legatee;  but  her  right  to  probate  having 
been  disputed,  and  litigation  having  ensued,  she  did  not  succeed  in 
obtaining  probate  until  June  1843,  and  her  marriage  to  Heniy 
Eggleso  took  place  while  the  suit  was  pending. 


Digitized  by 


Google 


CHANCERY  REPORTS. 


217 


1851. 
Chancery, 

HATCHELL 


The  affidayit  next  stated  at  length  the  articles  of  settlement^ of 
the  7th  of  May  1842,  executed  previously  to  the  marriage,  and 
referred  to  in  the  petition.    The  purport  of  those  articles  was  an  ^^ 

agreement  that  the  trustees  thereof  should  stand  possessed  of  the  eggleso. 
leasehold  property  of  Henry  Eggleso,  and  of  the  terms  of  years  in  Statmait. 
the  premises  comprised  in  the  leases  of  the  28th  of  April  1828  and 
the  12th  of  December  1837,  together  with  the  other  property  to 
which  Anne  Eggleso  was  entitled  under  the  will  of  Edward  Lawson 
(which  last  named  terms  of  years  and  other  property  Anne  and 
Henry  Eggleso  thereby  covenanted  to  assign  to  the  trustees  so  soon 
as  probate  of  the  will  of  Edward  Lawson  should  be  granted  to  Anne 
Eggleso),  to  hold  the  same  upon  trust  to  pay  the  rents  and  profits 
of  all  the  leasehold  properties,  and  the  interest,  dividends  and  pe- 
riodical proceeds  of  the  other  property  to  Henry  Eggleso  during  his 
Ufe,  provided  he  did  not  become  bankrupt  or  insolvent,  or  fail  in 
business ;  and  on  the  happening  of  any  of  those  events,  or  upon  his 
death,  upon  trust  to  pay  the  rents,  &c.,  and  periodical  proceeds  to 
Anne  Eggleso  for  her  life,  to  her  separate  use  in  lieu  and  bar  of 
dower  and  thirds ;  and  upon  the  death  of  the  survivor,  upon  certain 
trusts  for  the  benefit  of  the  issue  of  the  marriage ;  and  in  default  of 
issue,  upon  trust  for  Henry  Eggleso,  his  executors,  adminbtrators 
and  assigns. 

The  affidavit  also  stated  that  probate  having  on  the  1st  of  June 
1843  been  granted  to  Anne  Eggleso,  she  acted  as  sole  representative 
of  Edward  Lawson  with  the  full  concurrence  of  Henry  Eggleso, 
and  that  although  prior  to  the  deed  of  the  6th  of  September  1848, 
referred  to  in  the  petition,  there  had  not  been  any  actual  assignment 
of  the  trust  property  to  the  trustees  as  stipulated  in  the  articles  of 
settlement,  yet  that  a  sum  of  £3000,  part  of  the  assets  of  Edward 
Lawson,  which  came  to  the  hands  of  Henry  Eggleso,  was  laid  out 
by  him  in  building,  finishing,  improving  and  furnishing  houses 
standing  upon  the  lands  demised  by  the  four  several  leases  referred 
to  in  the  petition ;  and  a  further  sum  of  £323,  further  part  of  such 
assets,  was  applied  by  him  in  paying  off  a  mortgage  upon  his  lease- 
bold  property  comprised  in  the  articles  of  settlement,  and  that  this 
VOL.  1.  28 
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outlay  of  £3000  and  £323  nearly,  if  not  altogether,  exhausted  the 
net  balance  of  the  pecuniary  assets  of  Edward  Lawson,  to  which 
Anne  Eggleso  was,  as  his  residiiary  legatee,  entitled.  That  Henry 
Eggleso,  while  making  these  outlays,  procured  her  concurrence 
thereto  by  alleging  that  they  were  for  her  benefit ;  and  she  insisted 
therefore  that  in  equity  he  must  be  deemed,  in  respect  of  those  sums, 
a  trustee  for  her  and  the  issue  of  the  marriage  ;  and  tiiat  she  and  the 
issue  of  the  marriage  ought,  as  against  him  and  the  petitioner,  and 
all  other  persons  claiming  under  him  (Henry  Eggleso)  be  deemed 
in  equity  to  have  the  same  lien  upon  all  the  leasehold  properties  as 
she  and  the  issue  would  have  had  upon  those  monies  if  they  had 
been  assigned  to  the  trustees.  She  and  Greorge  Chancellor  both 
denied  all  knowledge  of  the  mortgages  by  Henry  Eggleso  to  E.  H. 
Hatchell  until  long  after  they  were  made. 

By  the  affidavit  Anne  Eggleso  also  expressly  charged  that  E.  H. 
Hatchell  or  his  solicitor,  at  the  time  of  the  execution  of  the  mort- 
gages, had  notice  of  the  articles  of  settlement  of  1842,  and  she 
stated  certain  facts,  whence  she  inferred  that  the  solicitOF  had  such 
notice  of  those  articles. 

The  affidavit  accounted  for  the  fact  of  the  deed  of  trust  of  the  6th 
of  September  1848  having  been  made  subject  to  the  mortgages,  by 
stating  that  George  Chancellor,  then  having  become  aware  of  their 
existence,  was  advised  that  they  might  affect  the  life-interest  of 
Henry  Eggleso  under  the  articles  of  settlement  of  1842,  and  therefore 
required  that  they  should  be  noticed  in  the  deed  of  trust ;  but  the 
respondents  in^isted  that  this  gave  no  priority  to  the  mortgages  over 
the  life-estate  of  Anne  Eggleso  under  the  articles,  especially  as 
E.  H.  Hatchell  was  no  party  to  the  deed  of  trust,  and  Anne  Eggleso 
received  no  consideration  for  executing  it ;  and  aa  she  had  not  then 
any  present  right  to  the  life-interest^  Henry  Eggleso  not  having 
become  insolvent  until  a^torwards. 

BoUi  the  respondBQta  also  insisted  that  upon  Hency  Eggleso's 
insolvency  in  1849y  Anne  Eggleso  became  and  still  contiiiued  enti- 
tled to  a  life-estate  in  all  the  trust  funda  and  properties  comprised 
in  the  articles  of  settlement,  and  that  the  mortgages  were,  as  against 
her,  fraudulent     They  admitted  that  there  was  not  any  issue  of  the 
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marriage;  and  that  upon  the  death  of  Anne  Eggleso,  but  not  until 
then,  the  petitioner  might  be  entitled  to  the  relief  sought. 

Finally,  both  the  respondents  offered,  to  prore  the  facts  and 
charges  set  forth  by  them  in  such  manner  as  the  Court  should 
direct,  and  insisted  tbat  the  petition  should  be  dismissed,  witii  costs.      Statement. 

On  the  part  of  the  petitioner  two  affidavits  were  filed  in  reply  to 
the  answering  affidavit ;  one  by  her  solicitor,  who  had  been  solicitor 
for  E.  H.  Hatchell  in  both  the  mortgage  transactions,  denying  that 
he  (the  solicitor)  had  then  notice  of  the  articles  of  settlement  of 
1842,  and  denying  all  the  facts  from  which  the  respondents  Anne 
Eggleso  and  G-eorge  Chancellor  had  inferred  such  notice ;  and  also 
stating  that  he  (the  solicitor)  firmly  believed  that  £.  H.  Hatchell 
had  not  any  notice  of  those  articles.  The  other  affidavit  was  made 
by  the  solicitor  for  Jlenry  Eggleso  in  the  mortgage  transactions,  and 
denied  Uiat  he  (Uie  solicitor)  or  way  other  person  to  his  knowledge 
had  given  E.  H*  Hatchell  or  his  solicitor  notice  of  the  articles  of 
settlement  of  1842. 


Mr.  Brewster  and  Mr.  Frederick  WaUh,  for  tlie  petitioner. 


Mr.  Christian  and  Mr.  O^Leary^  for  Anne  Eggleso. 

There  is  a  preliminary  objection  to  the  use  by  the  petitioner  of 
the  two  affidavits  filed  on  his  behalf  in  reply.  Those  affidavits  have 
been  filed  without  the  permission  of  the  Court,  and  therefore  cannot 
be  now  read.  That  permission  cannot  be  granted  until  the  hearing. 
From  the  12th  section  of  the  Court  of  Chancery  Regulation  Act^  it 
is  plain  that  not  until  the  hearing  has  the  Court  power  to  "  direct" 
how  the  evidence  is  to  be  taken ;  and  that  each  case  must  in  the 
first  instance  be  heard  upon  the  petition  and  answering  affidavit 
only.  The  Court  may  then  direct  the  evidence  to  be  taken  by  affi- 
davit, or  vivd  voccy  or  upon  interrogatories.  It  was  never  intended 
to  give  to  a  party  himself  the  power  of  forestalling,  by  means  of 
affidavit,  the  evidence  of  persons  who  may  afterwards  be  called 
upon  to  depose  either  viva  voce  or  upon  interrogatories.  Were  such 
a  systein  permitted,  every  witness  might  be  tutored  through  the 
medium  of  an  affidavit  prepared  for  him.   Prima  facie  the  ordinary 
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mode  of  examining  upon  depositions  is  to  be  resorted  to.  If  at  the 
hearing  the  Courts  see  fit,  it  has  power  to  order  otherwise.  The 
English  Act  (13  &  14  Vic.  c.  35  s.  28)  corroborates  this  view ;  it 
enacts  that  *'  it  shall  be  lawful  for  the  said  Court  at  the  hearing  of 
any  cause  to  receive  proof  by  aflBidavit."  The  Irish  Act  gives  liberty 
''  to  direct  the  whole  or  any  part  of  the  evidence  to  be  taken  either 
vivd  voce  on  oath  before  the  Court  or  Master,  or  upon  affidavit,  instead 
of  upon  interrogatories,  or  in  addition  to  an  examination  upon  inter- 
rogatories." Great  inconvenience  would  ensue  from  receiving  these 
affidavits  in  evidence,  because  upon  them  the  Court  would  be  com- 
pelled to  hold  that  the  want  of  notice  of  the  articles  of  settlement  of 
1842  was  fully  proved,  and  thus  those  articles  would  be  excluded 
from  the  consideration  of  the  Court.  Affidavits  are  not  a  sufficiently 
stringent  mode  of  investigating  such  a  question.  The  feeling  of 
many  members  of  the  Profession  is,  that  such  affidavits  should  not  be 
used  at  the  hearing  ;  but  that  if  permitted,  counter-affidavits  should 
also  be  allowed. 


Mr.  Brewster  and  Mr.  F.  Walsh. 

In  the  12th  section  of  the  Court  of  Chancery  Regulation  Act  the 
words  are,  that  affidavits  may  be  used  not  merely  in  any  suit  or 
matter  "  being  heard,"  but  "  in  any  suit  or  matter  pending  or  being 
heard."  That  word  "  pending"  does  not  occur  in  the  English  Act. 
It  is  a  matter  of  discretion  at  the  hearing  whether  or  not  the  Court 
will  decide  the  matter  upon  affidavit.  The  practice  is  settled  by 
Glascock  v.  Ross  (a).  Counsel  also  referred  to  the  case  of  Smith 
V.  Constant  (b). 


The  Lord  Chancellor. 
Judgment.  ^^  ^^  ^^^  °^7  impression  ever  since  the  Court  has  been  acting 

upon  this  statute  that  the  affidavits  of  strangers  to  the  cause  are 
admissible  at  the  hearing.    It  seems  to  me  to  be  plain  that  the 
object  of  the  statute  was  to  substitute  the  form  of  hearing  adopted . 
upon  petitions  before  the  passing  of  the  Act  in  lieu  of  the  form 

(«)  1  It.  Chan.  Eep.  50.  (6)  15  Jnr.  97. 
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adopted  in  causes  upon  bill  and  answer,  &c.  It  is  now  contended  in 
substance  that,  except  in  the  case  of  petitions  under  the  16th  section, 
the  only  effect  of  the  Act  was  to  change  the  word  "  bill "  into 
*^  petition.''  I  do  not  read  the  Act  so.  It  appears  to  me  that  its 
object  was  to  put  the  rights  of  the  parties  in  a  position  for  adjudica- 
tion at  as  early  a  period  as  possible,  and  for  this  purpose  persons  are 
enabled  to  apply  to  the  Court  by  petition.  The  practice  heretofore 
on  petitions  was  T^ell  understood.  The  party  presented  his  petition 
to  the  Court  and  verified  it  by  affidavit.  The  respondent  was  brought 
before  the  Court  by  notice,  and  supported  his  case  by  his  own  affida- 
vit, and  the  affidavits  of  as  many  other  persons  as  he  pleased,  and  the 
matter  was  heard  upon  the  petition  and  affidavits.  The  5th  section  of 
the  Act  no  doubt  enables  the  petitioner  to  verify  any  petition  presented 
under  the  Act  generally  by  the  short  form  given  in  the  schedule ; 
but  the  same  section  provides  that  with  respect  to  petitions  presented 
under  the  15th  section  **no  costs  of  any  further  or  additional  affi- 
davit in  verification  shall  be  allowed,  unless  specially  allowed  by  the 
Court;"  plainly  showing  that  further  and  additional  affidavits  in 
support  of  petitions  under  the  Act  general!^  are  contemplated. 

The  respondent  might,  if  he  were  so  advised,  have  applied  by 
motion  to  the  Court  to  stay  proceedings,  in  order  that  a  bill  might 
be  filed  on  which  evidence  might  be  taken  vivd  voee^  or  upon  inter- 
rogatories, because  the  12th  section  enables  the  Court  to  give  such 
a  direction,  not  only  when  a  suit  or  matter  is  at  hearing,  but  also  in 
any  suit  or  matter  pending  before  it.  It  is,  I  conceive,  impossible 
to  hold  that  the  course  to  be  adopted  on  petitions,  not  under  the 
15th  section,  must  be  according  to  the  forms  and  solemnities  of  the 
old  practice,  expensive  and  dilatory  as  they  were.  I  look  upon  the 
Act  generally  as  drawing  a  line  of  distinction  between  proceedings 
by  bill  and  proceedings  by  petition,  and  that  much  more  was 
intended  by  it  than  to  change  the  name  of  a  document.  But  it 
is  said  that  the  true  mode  of  proceeding  is  merely  to  throw  down 
the  petition  and  the  answering  affidavit,  and  then  that  the  Court  is 
to  decide  upon  the  course  to  be  pursued.  I  confess  that  if  that  were 
to  be  the  practice,  I  would  think  it  had  been  better  to  have  left 
matters  as  they  were  before  the  Act,  leaving  the  parties  to  decide 
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expensive,  as.  e?:perience  has  taught  us,  that  the  ancient  procedure 
was^ 

Judgment.  The  12th  section  empowers  the  Court  to  dispense  with  interro- 

gatories when  it  pleases,  but  does  not,  in  my  judgment,  declare  that 
in  all  cases  under  the  Act  the  evidence  is  to  be  taken  upon  inter- 
rogatories, unless  the  Court  shall  otherwise  direct;  and  I  cannot 
read  that  section  as  amounting  to  this,  viz.,  that  no  information  is 
to  be  given  to  the  Court  at  the  first  hearing  save  what  appears 
within  the  four  comers  of  the  petition  and  the  answering  affidavit. 
On  the  contrary,  it  seems  to  me  that  either  party  may  support  his 
case  by  the  affidavits  of  several  people  if  necessary.  The  Court 
will  then  determine  whether  the  case  is  one  in  a  condition  to  be 
disposed  of  at  that  stage,  and  it  should  then  be  so  disposed  of  if 
there  do  not  appear  to  be  any  grounds  for  contending  that  the  facts 
are  not  sufficiently  before  the  Court.  If  they  be  not  before  the 
Court,  that  is  the  proper  time  for  pointing  out  the  mode  of  investiga^ 
tion.  But  to  return  >to  the  original  system  of  taking  preliminary 
depositions,  would  be  to  do  nothing  substantially  useful  to  the  suitors 
of  this  Court. 

The  procedure  by  claim  in  England  under  Lord  Cottenham's  Rules 
is  different  from  that  instituted  by  this  Act.  There  affidavits  are, 
however,  allowed  upon  both  sides ;  and  all  that  I  understand  to  have 
been  decide^  by  V.  C.  Bruce,  in  Smith  v.  Constant  (a),  is,  that  in  a 
case  of  disputed  facts  the  Court  would  not  allow  the  plaintiff  to  read 
his  own  affidavit ;  and  that  the  affidavit  of  a  defendant  is  to  have 
the  same  weight  as  an  answer.  The  Irish  Chancery  Regulation 
Act,  however,  expressly  recognises  the  admission  of  the  petitioner's 
affidavit,  and  there  may  in  this  respect  be  grounds  for  a  different 
rule  as  to  its  effect  in  evidence,  sul\)ect  of  course  to  the  ordinary 
consideration  applicable  to  the  testimony  of  an  interested  party.  I 
may  observe  also  on  the  question  of  affidavits  that  the  10th  section 
of  the  Act  contains  the  words  "  all  affidavits  and  interrogatories  " 
in  the  plural  number,  implying  that  there  may  be  more  affidavits 
'  -  (fl)  15  Jut.  97. 
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HATCHEIX 

persuaded,  work  satisfactorily.  ^, 

BOOLBSO. 

Mr.  Christian  suggested  either  that  the  Act  could  not  be  carried     Judgment. 
out,  with  reference  to  cases  not  under  the  15th  enection,  until  the 
publication  of  General  Orders  under  the  Slst  section ;  or  if  it  could 
be  carried  into  effect,  that  could  only  be  done  by  the  system  applica- 
ble, not  to  petitions  before  the  Act,  but  to  suits  by  bill. 


The  Lord  Chancellor. 

I  am  much  obliged  to  Mr.  ChrisHan  f6r  stiggesting  to  me  the 
views  which  have  occurred  to  him  upon  this  A<it.  It,  however, 
appears  to  me  that  the  system  Which  I  have'  niehtibiied  is  the  proper 
one  to  be  applied  to  all  petitions  under  the  Act  not  presented  under 
the  15th  section,  and  that  General  Orders  are  not  necessary  for  this 
purpose.  ''  '" 

Mr.  Christian  and  Mr.  CLeary  next  argued  that  Anne  Eggleso 
had  an  equity  to  a  settlement  out  of  the  (Hremises  comprised  in  the 
leases  of  the  29th  of  April  1828,  and  12th  of  May  1837,  inas- 
much as  these  had  originally  been  her  property ;  and  that  she  had 
such  an  equity  against  the  other  leasehold  premises  in  respect  of 
the  monies  (her  property)  laid  out  upon  those  premises  by  Henry 
Eggleso;  and  in  support  of  both  propositions  cited  Sturgis  v. 
Champneys  (a) ;  Hanson  v.  Keating  (b\  and  Newenham  v.  Pember- 

Mr.  Brewster  and  Mr.  F.  Walsh  denied  that  she  had  any  such 
right. 

The  Lord  Chancbllor. 

As  to  this  claim  of  the  respondent  Mrs.  Eggleso  to  an  equity  to 

(fl)  5MyL  & Cr.  97.  (6)  4 Hare,  1. 

(c)  17  Law  Jar.  N.  S.  99;  8.  C.  11  Jar.  1071,  1  De  Gex.  &  Smale.  834. 
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1B51.        a  settlement,  this  is  not  at  all  the  case  of  a  party  coming  to  obtain 
Ckottctru, 
v^-^v ^     relief  in  equity  against  the  right  of  a  married  woman.    The  peti- 

^^  tioners  merely  ask  the  Court  to  foreclose  a  mortgage  vested  legally 

BOOLESO.     in  them.     If  they  choose  to  bring  an  ejectment,  there  is  nothing  to 
Judgment,      prevent  their  obtaining  possession  of  the  lands.    The  cases  cited  for 
her  accordingly  cannot  govern  the  present  case. 

The  case  therefore  turns  upon  the  question  of  notice.  Prima 
facie  I  should  say  that  the  case  made  by  the  respondent  has  been 
displaced  by  the  affidavits  on  the  other  side.  But  I  must  remember 
that  this  has  been  done  by  affidavits  only.  If  the  respondents  desire 
to  have  permission  to  examine  witnesses  upon  interrogatories, 
although  I  doubt  that  much  advantage  will  result  to  them  by  doing 
so,  I  think  that  the  safer  course  will  be  to  allow  them  to  examine 
whomsoever  they  think  fit — [Mr.  Christian.  The  plaintiffs  should 
affirmatively  prove  the  whole  of  their  case.] — Notice  is  the  case  of 
the  respondents,  and  on  them  lies  the  burden  of  it — [Mr.  Christian. 
The  plaintiffs  should  prove  consideration,  and  whatever  gives  them 
a  locus  standi  in  Court] — I  shall  give  liberty  to  the  parties  gene- 
rally to  examine  witnesses  on  interrogatories  as  they  may  be  advised. 
Let  the  names  of  the  witnesses  intended  to  be  examined  be  furnished 
by  each  party  to  the  other  within  ten  days,  and  let  publication  pass 
before  the  first  day  of  next  Term. 
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WALLACE,  Petitioner;  KENNEDY,  Reepondent. 


Dec.  17,  18. 


Fbom  the  decision  of  his  Honour  the  Master  of  the  Rolls,  reported  The    decision 

in  these  cases, 
«i9>ra,  p.  148,  the  present  motion  on  behalf  of  the  petitioner  now  reported    tw- 

came  on  bj  way  of  appeal.  affinned   on 

appeaL 


Mr.  Francis  FOzgerald  and  Mr.  Pilkington  for  the  petitioner. 


Argument. 


Mr.  H.  Mariley  and  Mr.  Wall  for  the  plaintiffs. 

Li  addition  to  the  authorities  relied  on  before  his  Honour,  La- 
iauche  y.  Lard  IhmMany  (a),  and  Fury  y.  Smith  (6),  were  cited. 


The  Lord  Chancbllob. 

The  annuity  sought  to  be  recovered  in  this  suit  against  the  lands 
of  Cultra,  (fee,  was  granted  by  Hugh  Kennedy  to  his  daughter 
Dorothea  by  an  indenture  of  the  18th  of  July  1831,  which  was  not 
registered.  She,  by  an  indenture  of  the  19th  of  July  1831  (being 
her  marriage  settlement),  with  the  consent  of  her  intended  husband 
and  of  her  father  Hugh  Kennedy,  the  original  grantor,  assigned  the 
annuity  to  trustees  upon  certain  trusts.  That  deed  was  registered 
on  the  1st  of  September  1831.  By  a  deed  of  the  Ist  of  July  1832 
Hugh  Kennedy  mortgaged  the  lands  on  which  the  annuity  was 
charged,  to  John  Wallace  for  £500.  That  mortgage  was  registered 
on  the  30th  of  Norember  1847.  The  question  is,  whether  the  mar- 
riage settlement  has,  in  respect  of  the  annuity,  priority  over  the 
mortgage  ?  The  deed  of  the  18th  of  July  1831,  originally  creating 
the  annuity,  was,  as  I  have  said,  not  registered,  therefore  so  far  as 
the  plainti£fB  (who  became  the  assignees  of  the  annuity  in  1842) 
could  rest  upon  that  deed,  they  could  not  contend  that  it  has  priority 


(a)  1  Sch.  &  Lef.  137. 
VOL    1. 


(b)  1  Hud.  &  Br.  735. 
29 


Dec.  18. 
Judgment, 
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over  the  subsequent  registered  mortgage,  no  hotice  haying  been 
established  against  the  mortgagee ;  if  there  were  nothing  more  in 
the  case,  his  priority  would  be  indisputable.  But  the  deed  of  the 
19th  of  July  1831,  executed  as  it  was  the  day  after  the  creation  of 
the  annuity,  was  registered  before  the  mortgage,  and  having  been 
executed  in  consideration  of  marriage,  would  of  itself  have  the  effect 
of  converting  the  annuity,  which  was  previously  merely  voluntary, 
into  one  which  would  be  good  against  creditors  or  purchasers.  If 
that  deed  had  been  executed  by  Dorothea  Kennedy  only,  it  is  dear 
that  the  registry  of  it  would  not  have  amounted  to  a  registration 
binding  the  lands  as  against  purchasers,  with  duly  registered  deeds 
of  conveyance  from  Hugh  Kennedy.  It  would  have  been  a  good 
registration  of  the  annuity  itself  as  against  persons  claiming  by 
different  conveyances  under  Dorothea  Kennedy.  But  the  question 
is,  whether,  although  it  be  a  good  registration  affecting  the  lands  as 
between  conflicting  claimants  of  the  annuity,  it  is  also  good  against 
persons  claiming  other  interests  in  the  lands  under  Hugh  Kennedy  ? 
Now,  he  is  an  executing  party  to  the  deed.  It  recites  in  full  terms 
the  grant  of  the  annuity,  and  states  the  lands  of  Cultra,  &C.,  upon 
which  it  is  charged.  It  purports  to  convey  the  annuity,  with  the 
consent  of  Hugh  Kennedy,  to  trustees,  and  that  is  foUowed  by  a 
declaration  by  and  between  all  the  parties  to  the  deed,  that  the  trus- 
tees shall  stand  possessed  of  the  annuity  upon  certain  trusts.  What 
is  the  effect  of  that  deed  as  against  Hugh  Kennedy  ?  Its  primary 
operation  is  to  convey  the  annuity  to  the  trustees ;  for  that  purpose 
his  consent  was  unnecessary.  The  deed  of  the  18th  of  July  had 
conveyed  the  annuity  to  Dorothea  Kennedy,  and  had  given  her  full 
control  over  it.  To  vest  the  annuity  in  trustees,  and  to  make  it  a 
good  deed  against  purchasers,  the  consent  of  Hugh  Kennedy  was 
wholly  unnecessary.  We  must  therefore  conclude  that  for  some 
other  purpose  his  consent  was  obtained ;  and  on  the  question  now 
before  the  Court,  the  effect  of  this  consent  must  be  looked  to  as  to 
lands  on  which  the  annuity  was  charged.  Does  it  affect  those  lands 
in  any  way  as  to  persons  deriving  them  under  Hugh  Kennedy?  It 
would  certainly  do  so  by  way  of  recital,  and  admission,  and  estoppel^ 
flo  as  to  conclude  him  and  all  persons  claiming  under  him.    In  other 
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wordfly  it  would  bind  the  lands  in  hid  hands  and  in  the  hands  of  all 
persons  claiming  under  him,  conclusivelj  by  the  estoppel.  As  an 
admission^  the  deed  is  condnsiTe  evidence  against  him ;  but  it  goes  ^^ 

farther,  and  eontains  an  actual  agreement  on  his  part,  and  a  con-     Kennedy. 
tract  that  the  annuity  should  be  vested  in  the  trustees.  The  annuity     judgment, 
is  described  as  binding  all  the  lands  enumerated  in  the  deed. 

The  deed,  therefore,  amounts  in  effect  to  this,  as  if  it  had  con- 
tained a  separate  operative  part,  by  which  Hugh  Kennedy  had 
declared  and  agreed  that  he  would  assure  the  annuity  to  the  trus- 
tees III  totidem  verbis^  which  might  be  tantamount  to  a  substantially 
new  grant  of  the  annuity. 

But  not  to  put  the  case  so  high  as  that ;  inasmuch  as  this  deed 
affects  Hugh  Kennedy,  and  all  persons  claiming  under  him  whether 
by  descent  or  purchase,  it  cannot  be  contended  that  it  does  not  affect 
the  lands.  Suppose  that  the  Registry  Acts  had  never  been  passed, 
and  that  in  point  of  fact  this  deed  of  the  19th  of  July  was  the  only 
assurance  of  the  annuity,  and  recited  a  deed  of  grant  which  had  not 
any  existence ;  is  it  not  plain  that  this  deed  of  the  19th  of  July 
would  bind  the  lands  as  against  a  subsequent  mortgagee  of  Hugh 
Kennedy,  and  would  have  operation  and  be  valid  as  against  him,  and 
so  be  a  deed  affecting  the  lands  ?  The  Registry  Act,  no  doubt,  uses 
the  word  *'  conveyance :"  but  it  cannot  be  maintained  in  argument 
that  a  deed  is  not  to  require  or  admit  of  registry  whatever  be  its 
operation  against  lands,  unless  it  be  a  conveyance  of  the  lands.^ 
The  Act  would  be  very  imperfect  if  that  were  so,  because  if  it  were 
held  that  a  deed  was  not  within  the  Registry  Act,  the  nature  and 
operation  of  which  was  to  affect  the  lands,  but  which  did  not 
amount  to  a  conveyance  of  them,  the  consequence  would  be  that  the 
deed  would  not  require  registration  at  all,  and  would  bind  the  lands 
though  unregistered ;  and  really  the  argument  went  too  far  when 
it  was  pressed  that  this  deed  is  not  within  the  operation  of  the 
Registry  Acts.  For  as  it  is  clearly  binding  on  the  lands  to  some 
extent  between  the  parties  to  it  and  those  deriving  under  them,  if 
the  argument  be  good,  the  deed  would  be  binding  without  registry. 

The  Registry  Act  is,  however,  wide  enough  to  embrace  every 
instrument  of  any  kind,  because  the  words  used  are   ^'  any  deed 


Digitized  by 


Google 


228 


CHANCERY  REPORTS. 


1850.        affecting  lands."     Here  the  grantor  and  all  the  parties  and  the 
CAawofyy.      ^^^^  ^^  named.    It  is  a  deed  in  some  degree  strictlj  affecting 
HUNTEE     ^^^  lands;  it  has  been  registered,  and  has  accordingly,  in  my 
KEKNEDY.    opinion,  priority  over    Mr.  Wallace's    mortgage.      The  report,* 
Judgment,     l^owever,  is  incorrectly  framed,  and  should  be  varied  by  stating, 
that  having  regard  to  the  second  deed — viz.,  that  of  the  19th  of 
July  1831,  the  plaintiff's  demand  has  priority  over  Wallace's  mort- 
gage.   The  report  must,  in  this  respect,  be  amended.    I  overrule 
the  exceptions  without  costs. 

1  Reg.  Lib.  Gen.fol.  167. 


*  The  report  had  declared  that  the  plaintiff  was  entitled  to  six  years*  arrears  of 
the  aimiiity  under  the  deed  of  the  18th  of  July  1831,  which  was  unregistered ;  ^ 
wheroas  he  shonld  hare  been  declared  so  entitled  having  regard  to  the  deed  of 
the  19th  of  July  1831  also. 


1851. 
Feb.  19. 


MURPHY  V.  SEALY. 


A  petition  for  This  was  a  petition  (filed  in  this  month)  under  the  Court  of  Chan- 

the    sale    of  r  v  / 

lands  had  been  eery  Regulation  Act,  praying  that  a  mortgage  bearing  date  the 

presented    in 

the  Incom-     6th  of  December  1841  might  be  foreclosed,  and  also  praying  an 

bered   Estates 

Conrt,  bat  no  account  and  sale,  and  that  in  the  meantime  a  receiver  might  be 

order  had  been  .  ^   , 

made  thereon,   appomted. 

SSe  cOTsent^of       '^^®  petition  stated  that  the  whole  of  the  principal  and  three 

rion^^S^t  ^^  yearly  gales  of  interest  were  due  on  foot  of  the  mortgage. 

^'"^  *  P^-  That  Richard  Sealy  the  mortgagor  was  in  possession  of  the  mort- 

CJourt     of 

Chanceiy  Regulation  Act  was  subsequenlly  presented  in  this  Conrt  on  foot  of  a 
mortgage  of  the  same  lands,  praying  a  foreclosnre,  sale  and  account,  and  that 
in  the  meantime  a  receiver  should  be  appointed.  The  latter  petition  chai^^ 
that  the  former  petition  had  been  presented  by  the  mortgagor  in  order  that  he 
might  continue  in  receipt  of  the  rents  until  a  sale  took  plaoe,  and  that  in  conse- 
quence of  the  arrear  of  business  in  the  Incumbered  Estates  Court  it  was  not  probable 
max  an  order  for  a  sale  would  be  made  for  a  long  time.  Although  at  the  Bar  the 
mortgagees  offered  to  waive  aU  relief  under  their  petition  except  me  appointment  of 
a  receiver,  this  Court  refused  to  make  any  order  upon  their  petition  and  compeHed 
them  to  pay  to  the  respondent  (the  mortgagor)  the  costs  of  bringing  him  before  the 
Court. 
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gg^ed  premises,  and  that  he  had  ktelj  presented  a  petition,  ibr  the 
sale  thereof  in  the  Incumbered  Estates  Coorty  that  no  conditional 
order  had  been  made  on  that  petition,  and  that  from  the  nnmber  of 
petitions  presented  to  that  Court  it  would  be  a  long  time  before  the 
petition  could  be  submitted  to  the  Commissioners,  and  .that  the  pre- 
sent petitioners  verilj  believed  that  Richard  Sealj  had  presented  his 
petition  for  the  purpose  of  delay  and  to  enable  him  to  receive  the 
rents  of  the  mortgaged  premises  pending  the  time  when  an  order 
could  be  made  upon  his  petition ;  and  that,  if  a  receiver  were  not 
appointed  over  the  premises  for  the  payment  of  the  arrears  of 
interest  due  to  the  petitioners,  they  would  be  put  to  much  incon- 
venience. 


1861. 

Chtmceiy. 


StaUmMU. 


Mr.  Exham^  for  the  petitioners. 

The  accumulation  of  business  at  present  in  the  Incumbered 
Estates  Court  is  so  great  that  a  very  long  time  must  elapse  before 
an  order  for  sale  can  be  made  upon  the  petition,  and  a  further  time 
before  a  sale  can  take  place.  In  the  interim  the  mortgagor  is  dissi- 
pating the  rents,  and  the  creditors  are  left  unpaid.  The  prohibition 
in  the  42nd  section  of  the  12  &  13  Vie.  c  77,  against  the  commence- 
ment of  proceedings  at  law  or  equity  for  redemption,  foreclosure,  or 
sale,  without  leave  of  the  Commissioners,  cannot  apply  here,  because 
it  cannot  be  said  that  '<  proceedings  for  a  sale  **  under  the  Act  are 
*'  pending,"  no  order  for  sale,  or  indeed  of  any  kind,  having  been 
made  upon  the  petition.  However  with  a  view  to  meet  any  objec- 
tion on  this  score,  the  present  petitioners  are  willing,  for  the  time 
present,  to  waive  all  the  prayer  of  their  petition  except  so  &r  as  it 
relates  to  the  appointment  of  a  receiver. 


ArguwuHt. 


Mr.  Chatterton,  on  the  other  side  insisted  that  the  petition  was 
expressly  prohibited  by  the  Act,  the  leave  of  the  Commissioners  not 
having  been  obtained  to  its  presentation. 


The  Lord  Chancbllob. 

This  case  clearly  falls  within  the  42nd  section ;  it  is  there- 
fore quite  impossible  for  the  petitioners  to.  sustain  their  petition 


Judgment. 
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Judgment. 


here  without  having  obtained  permission  from  the  Commissioners 
for  the  Sale  of  Incumbered  Estates  to  present  it.  The  words  of  the 
prayer  of  this  petition  are : — ''  And  that  in  the  meantime  a  receiyer 
may  be  appointed  to  receiye  the  rents  and  profits  of  the  said  mort- 
gaged premises.''  By  the  '^  meantime"  I  must  understand  '*  until  a 
foreclosure  and  sale,  &C.,  take  place."  So  that  if  the  petitioners 
cannot  sustain  that  part  of  the  case,  they  are  not  entitled  to  a 
receiver.  It  is  impossible  for  me  to  cut  up  the  prayer  of  the  petition 
in  the  mode  suggested  by  the  petitioners'  CounseL  Why  have  not 
the  petitioners  proceeded  under  the  Mortgage  Act  (1 1  &  12  &.  3, 
c.  10)  for  a  receiver  only  ? 


Mr.  Exham  asked  that  the  petition  might  be  allowed  to  stand 
over  until  an  application  was  made  to  the  Commissioners  for  the 
Sale  of  Incumbered  Estates,  for  their  sanction  to  it. 

The  LoBD  Chancellob. 

All  that  I  can  now  do  is  to  refuse  to  make  any  order  on  the 
petition.  It  will  be  a  point  worthy  of  the  petitioners'  consideration 
whether,  even  if  they  should  succeed  in  obtaining  the  leave  of  the 
Incumbered  Estates  Court,  they  could  sustain  a  petition  filed  before 
that  leave  was  granted.  I  must  now  refuse  to  grant  any  order  upon 
it,  and  the  petitioners  must  pay  £5  costs  to  the  respondent  for  having 
brought  him  here. 

2  Reg.  Lib.  Gen.  fol.  54. 
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RoUs. 


HART  V.  CARLETON. 
(In  the  RolU.J 


Jan,  18. 


This  was  a  petition  to  show  cause  against  a  conditional  order  for  the  In  future  it 

,  .  win  not  be  ne- 

appointment  of  a  receiver  under  the  Mortgage  Act.    The  petition  oessaiy  to  pre- 

-     .  .    .       A      ,  1     .  s^Jit  a  petition 

was  dismissed  on  account  of  mis-statements  m  it.   At  the  conclusion  in  q,^   to 

of  his  judgment,  his  Honor  adverted  to  the  construction  which  had  against  an  or- 

hitherto  been  put  on  the  Mortgage  Act,  it  having  been  held  that  the  ^y^^'nndS" 

respondent  must  present  a  petition  to  show  cause,  and  that  every  ^^."^^Jf^ 

application  in  the  matter,  however  trifling,  must  be  by  petition,  and  *P?^****^ 

said : -^^  •^^  •** 

order  made  on 
I  have  been  referred  by  Mr.  JReilfy  to  two  cases  decided  in  Eng-  the  first  peti^ 

tion,    may  be 

land,  which  show  that  it  is  not  necessary  to  present  a  petition  after  by  motion. 

the  first  order  made  upon  a  petition,  in  cases  where  the  Court  has,      judgment. 
by  statute,  power  to  exercise  jurisdiction  on  petition. 

Ex  parte  a  FrienMy  Society  (a)  i — **  Upon  a  motion  by 
Mr.  Leach,  under  the  Friendly  Society  Act  (33  G.  3,  c.  54),  a 
question  arose  whether,  the  Court  having  once  got  jurisdiction  by 
petition  according  to  the  Act,  the  subsequent  order  might  be  made 
on  motion  ?**  The  Lord  Chancellor  (Lord  Eldon)  said : — "  I  have 
mentioned  this  to  the  Master  of  the  Rolls,  and  we  are  both  of  opinion 
that  the  jurisdiction  is  so  fixed  by  the  first  petition,  that  the  sub- 
sequent proceedings  may  be  by  motion ;  and  it  is  not  necessary  that 
there  should  be  the  expense  of  another  petition.  The  order  must 
therefore  be  made." 

The  other  case  was  decided  by  the  Court  of  Exchequer — In  the 
Matter  of  Shtoring^s  Charity  (b) : — "  A  petition  was  presented  in 
this  matter  under  the  Act  52  O.  3,  c.  101,  for  the  directions  of  the 
Court  with  reference  to  the  application  of  the  surplus  rents  of  the 
charily  estates,  praying  that  the  petitioners  might  be  at  liberty  to 

(«)  10  Ves;  287.  (6)  3  Mer.  707. 
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1851.        lay  a  scheme  before  the  Master  for  that  purpose,  with  the  other 

*_    ^  '   i     consequential  directions.     Before  the  hearing  of  the   petition  a 

^^*^        reference  was  accordingly  made  to  the  Master.    And  now,  this 

CABLETON.    matter  coming  on  upon  motion  to  confirm  the  Master's  report,  the 

Judgment,      ^ourt  doubted  whether,  by  the  Act,  jurisdiction  being  given  only 

in  the  first  instance,  the  subsequent  applications  ought  not  also  to 

be  by  petition.    But  upon  Simpkinson  citing  Ex  parte  a  Friendly 

Society  (a),  the  Court  made  the  order  upon  the  authority  of  that 


I  entirely  concur  in  what  is  laid  down  in  those  cases.  I  never 
could  understand  why,  the  Court  having  acquired  jurisdiction  by 
the  first  petition  under  the  statute,  another  petition  should  be 
required  at  a  subsequent  stage.  An  express  provision  was  intro- 
duced into  the  Sherifis'  Act  to  prevent  all  question  on  the  subject. 
But  as  I  found  the  practice  settled  in  cases  under  the  Mortgage 
Act,  I  did  not  wish  to  alter  it,  because  by  doing  so  I  should  have 
interfered  with  the  fees  payable  to  the  Lord  Chancellor's  secretary. 
By  the  Chancery  Regulation  Act  he  is  paid  by  a  salary.  I  can 
therefore  injure  nobody  by  following  the  two  cases  which  I  have 
read,  and  for  the  future  I  shall  allow  cause  to  be  shown  on  motion, 
as  I  think  it  most  desirable  that  unnecessary  expense  should  be 
avoided  in  these  summary  applications  for  receivers. 

I  may  observe,  that  previously  to  the  Court  of  Chancery  (Ire- 
land) Regulation  Act  1850,  no  step  could  be  taken  in  a  minor  matter 
without  a  petition.  Under  that  statute  minors  may  be  made  wards  of 
Court  by  cause  petition ;  and  if  they  were  now  made  wards  of  Court 
by  a  cause  petition  instead  of  an  ordinary  petition,  all  subsequent 
orders  BHght  be  made  on  motion  and  without  petition,  and  expense 
would  thus  be  saved  to  minors'  estates. 

The  Solieitor^General^  for  the  respondent. 

Mr.  Seijeaat  O'Brien  and  Mr.  /.  IfMahon^  for  the  petitioner, 
(a)  10  Ves.  287. 
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1851. 
RolU. 


CRONIN  9.  MURPHY. 

Jan,S\. 

Thb  bill  in  this  cause  was  filed  for  a  reoeiyer  to  recover  the  arrears  Though  a  bill 

_,,     ,.,,  ^-   -   has  been  filed 

doe  on  foot  of  a  rent  reserved  on  a  grant  in  fee.     The  bill  was  filed  ^n  the  autho- 

after  the  decision  of  the  Mastxb  op  the  Roli^  on  a  motion  for  a  ^!^t^  *caM, 

receiver  in  the  case  of  Brady  v.  Fitzgerald  (a) ;  but  before  the  J^J^^  ^ 

Lord  Chancellor's  decision  at  the  hearing  of  the  same  cause  was  n^^V  *** 

published  (b).     Answers  having  been  filed,  and  the  plaintiff  not  jurisdiction  on 
*^  ^  ^  *^  *  amotion  un- 

having  proceeded  with  the  cause —  der  the  82nd 

Rule,  to  order 

that   the    bill 

shall   be    dis- 

Mr.  Leahy  moved,  under  the  82nd  Rule,  that  the  bill  should  be  missed,   with^ 

dismissed,  with  costs,  for  want  of  prosecution.  1 

Arguntent, 

Mr.  Berkefyy  for  the  plaintiff,  opposed  the  motion  so  far  as  res- 
pected the  payment  of  the  costs  of  the  suit,  and  moved  a  cross 
notice  that  the  bill  might  be  dismissed,  without  costs.  He  submitted 
that,  under  the  circumstances,  the  bill  should  be  dismissed  without 
00018,  and  cited  Robinson  v.  Rosher  (c). 

Mr.  Leahy^  m  reply,  stated  that  the  bill  prayed  other  relief, 
besides  the  mere  appointment  of  a  receiver,  and  a  discovery  of  assets, 
which  the  plaintiff  alleged  would  be  liable  to  the  payment  of  rent. 

The  Mastes  of  th£  Rolls. 

This  case  is  very  unfortunate  in  its  result,  and  strongly  illustrates      Judgment. 
the  inconvenience  and  injustice  which  may  arise  fix>m  not  adhering     * 
to  the  nuudm  stare  decisisy  and  altering  the  practice  of  the  Court. 
Manly  y.  Hawkins  was  decided  by  Lord  Plunket,  and  that  decision 
was  acquiesced  in  until  the  decision  in  Brady  v.  Fitzgerald*    Sir 
Michael  O'Logfakn  repeatedly  followed  it,  and  I  have  myself  heard 

(a)  n  Ir.  Bq.  Bep.  55.  {h)  12  Ir.  Eq.  Rep.  27S. 

(c)iy.  4CoL7. 
VOL.  1.  30 
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1851. 
RolU, 


Judgment. 


Sir  Edward  Sugden  saj  that  he  considered  Manly  v.  Hawkifu 
the  law  of  the  Court  But  the  authority  of  those  three  eminent 
Judges  was  overruled  in  the  case  of  Bracfy  v.  Fitzgerald^  which, 
although  the  case  of  a  fee-farm  rent,  has  in  effect  overruled  Manly 
V.  Hawkins.  I  am,  however,  of  course,  bound  bj  the  decision  of 
Brady  v.  Fitzgerald,  I  apprehend  I  have  no  jurisdiction  to  decide 
the  question  of  costs  on  this  motion.  Lord  Langdale  has  in  one  or 
two  cases  intimated  his  opinion  that  the  Court  may  decide  the 
question  of  costs  on  motion  ;  but  I  am  not  aware  of  its  ever  having 
been  done  in  this  Court.  I  must  require  the  plaintiff  to  file  a  repli- 
cation. If  he  carries  the  cause  to  a  hearing,  it  will  then  be  decided 
whether  he  was  justified  in  filing  this  bill  on  the  authority  of  Lord 
Plunket,  Sir  Edward  Sugden,  and  Sir  Michael  CLoghlen's  decisions. 
I  decline  to  decide  the  question  of  costs,  because  I  consider  that  I 
have  no  jurisdiction  to  do  so  on  this  motion. 


Feb.  1. 

A     receiver 
may    be     ap- 
pointed   or 
extended 
under   the 
Sheriffi'  Act, 
though    an 
order    for   a 
sale  has  been 
made  by    the 
Commission- 
ers for  Sale  pf 
Incumbered 
Estates. 


Judgment, 


CORBAN,  Petitioner;  LORD  MOUNTCASHELL,  Respondent. 

A  PETITION  was  presented  in  this  matter  to  extend  a  receiver  over 
the  respondent's  property  on  foot  of  a  judgment  under  the  Sherifb* 
Act.  There  had  been  an  order  for  a  sale  of  the  property  over  which 
the  receiver  was  sought  to  be  extended. 

Mr.  Brewster  moved  on  the  petition,  referring  to  sections  41  and 
42  of  the  Incumbered  Estates  Act  (12  &  13  Vic.  c.  77). 

The  Mastbb  of  the  Rolls. 

The  42nd  section  of  the  Incumbered  Estates  Act  does  not  pre- 
clude an  application  for  a  receiver  under  the  Sheriff'  Act.  The 
words  of  the  former  statute  are,  ^'  pending  any  proceedings  for  a 
sale  under  this  Act  it  shall  not  be  lawful  for  any  owner,  &c^  or  any 
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incombrancer  to  commence  any  proceedings,  at  law  or  in  equity,  for 
redemption,  foreclosure,  or  sale.''  This  application  is  not  a  proceed- 
ing for  redemption,  foreclosure,  or  sale,  and  therefore  the  Court  has 
jurisdiction  to  appoint  a  receiyer  under  the  Sheriffs'  Act.  It  was 
held  by  Sir  Edward  Sugden  that  the  Court  has  not  a  discretionary 
power  to  refuse  to  appoint  a  receiver  under  that  Act  where  the  case 
is  within  the  statute.  The  order  for  a  sale  by  the  Commissioners 
for  the  Sale  of  Incumbered  Estates  does  not  take  away  the  jurisdic- 
tion of  the  Court  to  appoint  a  receiver  under  the  Sherifis'  Act ;  and 
therefore  I  shall  make  the  order  as  prayed. 


1851. 

JRoUs. 

y V ' 

COBBAN 

V. 

MOUMT- 

CASHELL. 


Judgment. 


READ  V.  CORCORAN. 

A  Bscxivxm  had  been  appointed  in  this  matter  over  certain  lands,  the 
interest  in  which  was  afterwards  evicted  for  non-payment  of  rent  A 
balance  of  £37  remained  in  the  receiver's  hands. 

Mr.  Exhaniy  for  the  petitioner,  now  moved  that  said  balance 
should  be  handed  over  to  his  solicitor  (after  deducting  the  costs 
of  passing  the  receiver's  account)  in  part  payment  of  the  costs  of 
the  appointment  of  the  receiver. 


Feb.  28. 

The  petitioner 
is  entitled  to 
be  paid  the 
costs    of    the 


01   a   receirer 
ont  of  a  fond 
realised    by 
him   in    prio- 
rity   to    the 
landlord's 
claim  for  rent 

ArgMmaU. 


Mr.  Gressan^  for  the  landlord,  contended  that  his  claim  for  rent 
was  paramount  to  all  other  claims,  and  should  be  paid  in  priority  to 
receiver's  costs. 

The  Masteb  of  the  Rolls  thought  that  the  costs  of  the  appoint-     J^g^^*^* 
ment  of  the  receiver,  by  which  the  fund  had  been  realised,  were  in 
the  nature  of  salvage  costs,  and  should  be  paid  before  all  other 
demands. 
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1851. 
Bankt.  Court, 


In  re  CHARLES  JENNINGS,  a  Bankrupt. 
Ex  parte  BELFAST  AND  COUNTY  DOWN  RAILWAY  CO. 

{Banhrvptcy  Court.) 


AprU  15. 


Where  a  judg-  Thi8  case  was  argued  by  Mr.  Hamilton  Sm^he^  on  behalf  of  the 
ment    is    not  ,-,, 

tainted  with    Railway  Company,  and  by  Mr.  M^Blain^  for  the  assignee.     The 

iil^iee  cannot  ^^^^  ^^  *^®  ^^®»  *"^  ^^®  authorities  cited  in  the  argument,  appear 
deL^^at'k^  sufficiently  in  the  judgment  of  the  Court, 
which    the 
bankrupt   had 

neglected    to  Ma.  Commissioneb  Macan. 

make.     The 

consideration         The  claim  of  the  Belfast  and  County  Down  Railway  Company 
for  the  judg- 
ment is   al-     to  rank  on  the  estate  in  this  matter  as  creditors  for  nearly  £700, 
ways     sub- 
ject   to    in-     consists  entirely  of  calls  made  on  twenty  £50  shares  in  that  railway, 
yestigation. 
The  minute-        which  the  bankrupt  is  or  was  the  proprietor.     The  sum  thus 

bo<^   made     sought  to  be  proved  is  divisible  into  the  amount  of  a  judgment  on 

the  8  V^  c.  the  second  call,  and  interest  on  it  and  on  the  first  call,  which  judg- 

1  Oy         8.         96 

(Companies      ment  was  obtained  on  confession  nearly  seven  months  before  the 
Clauses    Con- 
solidation issuing  of  the  commission,  which  is  dated  the  18th  of  November 
Act),    may 
be  transcribed  1850.     The  rest  of  the  claim  consists  of  seven  further  ealls  from  the 

rough  minutes  ^^^  ^  ^^^  9^^  inclusive,  with  interest  thereon  at  £6  per  cent,  to  the 

of  the  meet-  ^^^  ^^  ^^^  commission,  and  it  is  obvious  that  the  portion  of  this 

^^'  demand  covered  by  the  judgment  must   be  differently  considered 

Railway 
calls,    made      from  the  residue,  for  which  no  action  was  brought.     On  the  part  of 
payable  by  in- 

stahnents,         the  assignee  it  was  insisted  that  the  amount  covered  by  the  judg- 
cannot  be  en- 
forced, ment  was  liable  to  the  same  objection  which  was  urged  against  the 

The  twenty-  remaining  portion  ;  but  admitting  and  insisting  upon  the  right  and 

tice  of  a  call,  duty  of  this  Court  to  investigate  in  the  strictest  manner  the  consi- 

required   by 

22nd  section    deration  of  every  debt  sought  to  be  proved  against  the  estate  of  a 

of  same  Act, 

must  be  exdusiye  of  the  first  and  last  dayi. 

The  abandonment  of  part  of  a  Railway  is  no  defence  to  a  claim  for  calls ;  nor  is 
the  non-subscription  of  ttie  prescribed  capital  a  defence. 

A  Railway  Company  proving  against  the  estate  of  a  bankrupt  for  calls  must, 
according  to  the  uniyersal  principle  in  bankruptcy,  deduct  Ae  price  or  value  of  the 
shares  from  the  amount  of  their  claim,  or  giye  up  the  shares  for  the  benefit  of  the 
creditors  of  the  bankrupt 
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bankrupt,  whether  on  a  judgment  or  otherwise,  I  continue  of  the        ^^51. 

,  BtmMt*  Cmtri. 

opinion  intimated  during  the  argument — namely,  that  the  Assignee     ^^ — v^— ^ 

standing  in  the  shoes  of  the  bankrupt  cannot  arail  himself  in  this     jsimiNOSy 
Court  of  a  defence  at  law  ^ich  the  bankrupt  had  neglected  to    "  •^"^W'- 
make,  particularly  when  the  judgment  itself  or  the  considerataon  of     •^<>4^Meai. 
it  was  not  tainted  with  fraud. 

The  amount  due  on  the  judgment  or  oth^  demand  is  always 
subject  to  strict  inquirj,  and  the  principle  is  exemf^fied  in  this  very 
case.  Thus,  the  action  was  brought  against  the  bankrupt  for  the 
first  and  second  calls,  and  the  first  (amounting  to  £45)  was  paid  by 
the  bankrupt,  and  there  is  an  admission  to  that  efibot  in  the  schedule 
to  the  affidavit  of  debt ;  but  if  this  admission  had  not  been  made  by 
the  Company  it  would  haye  been  open  to  the  assignee  to  haye  proved 
that  payment  and  to  have  had  it  deducted  from  the  amount  claimed. 
Again,  in  the  same  schedule,  £1.  16s.  3d.  is  charged  for  interest  on 
the  first  call  from  the  day  it  was  payaMe  to  the  date  of  entering  the 
judgment ;  but  as  the  principal  of  the  call  itself  was  paid  and  allo- 
cated as  such  by  the  Company,  and  as  the  judgment  contained  no 
distinct  count  for  interest,  it  appears  to  me  impossible  that  this 
portion  of  intei«st  can  be  allowed — not  that  it  was  necessaiy  to  have 
a  distinct  count  for  interest  wh^  the  principal  was  also  to  be 
recovered ;  icft  then  the  interest,  as  in  other  cases,  would  have  been 
added  by  the  Court  or  the  jury.  To  the  extent  therefore  of  the 
portion  of  this  claim  covered  by  the  judgment,  it  appears  to  me  that 
it  must  be  admitted,  deducting  however  the  sum  of  £1. 16s.  3d.  for 
interest  on  the  first  call,  together  with  the  interest  at  £4  per  cent, 
on  that  sum  which  is  charged  against  the  estate  by  the  claimants. 
As  to  the  right  of  this  Court  to  investigate  in  the  strictest  manner 
the  consideration  of  eveiry  judgment^  whether  by  confession  or  other- 
wise, I  shall  content  myself  with  referring  to  Em  parte  Manon  (a), 
decided  in  1837,  and  Em  parte  Mudie  (6),  decided  in  1842. 

The  residue  of  the  Company's  claim  consists  of  the  further 
calls,  with  interest  thereon,  from  the  3rd  to  the  9th  inclusive, 
anftounting  to  about  £550,  and  Counsel  for  the  assignee  most  jmtly 
required  that  the  Company  should  prove  strictly  the  three  proposi- 

(a)  2  Dea.  245.  (6)  13  Mon.,  Deft.  &  De  Oex,  66. 
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185L  tions  which  the  27th  section  of  the  Companies  Clauses  Consolidation 
BimMt,  Comi.  xr  ^  ^ 

"— — V Act,  8  Vie*  c.  16,  makes  sufficient,  and  therefore  also  necessary  for 

/fire 

JENNINGS,  the  Company  to  prove,  viz. — ^first,  that  the  bankrupt,  at  the  time  of 

a  jfoHkntpt.    mni^g  those  calls,  was  the  holder  of  those  twenty  shares ;  secondly. 
Judgment,     that  those  calls  were  in  fact  made ;  thirdly,  that  the  prescribed  notice 
thereof  was  given. 

The  first  of  these  propositions  has  been  clearly  established,  not 
only  by  the  production,  from  the  proper  custody,  of  the  sealed  register, 
made  evidence  by  the  28th  section  of  that  Act,  but  by  the  produc- 
tion and  proof  of  the  contract  deed  dated  the  9th  of  June  1845,  and 
also  by  the  deposition  of  the  bankrupt  himself.  The  second  of  those 
three  propositions,  viz.,  that  those  calls  were  in  fact  made,  involves 
two  others,  namely,  the  evidence  to  establish  the  making  of  the 
calls,  and  the  legality  of  the  calls  when  so  proved.  By  the  98th 
section  of  the  same  Act,  the  Directors  are  required  to  cause  notes, 
minutes  or  copies  of  all  orders  and  proceedings  of  the  Company  and 
of  the  Directors  to  be  duly  entered  in  books  to  be  kept  under  their 
superintendance,  ''and  every  such  entry  shall  be  signed  by  the 
chairman  of  the  meeting,  and  such  entry  so  signed  shall  be  received 
as  evidence  in  all  Courts  and  before  all  Judges,  without  proof  of 
the  meeting  having  been  duly  convened  or  held."  Accordingly  the 
Secretary  of  the  Company  did  produce  their  minute-book  duly  signed 
by  the  chairman,  and  proved  from  it  the  making  of  every  one  of 
these  calls ;  but  it  appearing  that  this  minute-book  was  transcribed 
from  a  rough  minute-book  made  by  him  of  the  proceedings  at  each 
meeting  (which  was  also  produced  not  signed  by  any  chairman),  it 
was  objected  that  the  signed  minute-book  was  not  the  proper  evi- 
dence, nor  the  book  intended  to  be  kept  under  the  98th  section.  No 
authority  was  cited  on  either  side  upon  this  point,  and  in  conse- 
quence I  was  obliged  to  give  the  question  much  connderation,  and 
had  determined  to  receive  the  signed  minute-book  as  the  proper 
evidence,  principally  because  the  section  does  not  require  that  the 
minute-book  should  be.kept.contemporaneously  with  the  proceedings^ 
nor  that  it  should  be  signed  by  the  chairman  at  the  meeting  (which 
would  often  be  impossible),  nor  within  any  precise  time  afterwards. 
But  in  the  course  of  the  investigation  which  I  felt  it  my  duty  to 
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make  into  the  law  on  the  entire  subject,  I  found  that  the  question        1861. 
has  been  long  since  res  judicata.    The  principle  was  decided  in  the  _■ ' 

West  London  Railway  Company  t«  Bernard  (a\  and  in  Miles  v.     jbnnings 
Bough  (b),  and  is  distinctly  so  stated  in  the  6th  edition  of  Words-    ^Bimknpt. 
worth  on  Railways^  pp.  91»  92.    But  it  was  further  objected  to  the      ^hutjfmgnt, 
third,  fourth,  fifth  and  sixth  calls,  that  thej  were  made  payable  bj 
instalments,  and  therefore  could  not  be  enforced,  and  to  sustain  this 
proposition  Mr.  M^Blain  cited  the  Ambergate  Railway  Conqtany 
▼.  Coulthard  (c),  in  all  the  reports  of  which  case  the  judgment  of 
the  Court,  as  reported,  fully  sustains  the  proposition. 

In  10  Law  Jour.  p.  313,  Rolfe,  B.,  is  represented  as  saying: — 
"This  is  making  two  calls  by  means  of  one  resolution.**  Pol- 
lock, C.  B. : — *'  The  transaction  amounts  in  substance  to  making 
two  calls  by  means  of  one  resolution."  In  the  Jwristy  the  Court 
is  reported  to  have  said,  ''  that  a  call  payable  by  instalments 
could  not  be  enforced,  and  that  the  making  of  one  in  such  a 
form  was  an  attempt  to  make  two  calls  by  one  resolution."  The 
report  in  6  R.  C.  p.  218,  is  to  the  same  effect,  and  gives  more 
distinctly  the  argument  of  Counsel,  which  is  often  (particularly 
when  the  judgment  is  concise)  a  good  conmientary.  It  will  appear 
that  the  argument  most  relied  on  was  the  illegality  of  making  a  call 
payable  by  instalments.  I  was  surprised  that  the  objection  had  not 
been  earlier  made,  for  the  AmbergtOe  ease  was  only  decided  on  the 
1st  of  June  last;  but  in  my  opinion  the  principle  had  been  deter- 
mined long  before,  in  the  Stratford  Railway  Company  v.  Strat- 
um {d)y  decided  in  1831,  in  which,  though  the  several  calls  made  at 
the  same  meeting  amounted  each  to  the  utmost  limit,  yet  this  is  not 
once  alluded  to  by  Counsel  or  the  Court.  The  decision  was,  that 
the  calls  being  made  all  at  one  time,  were  irregular ;  and  the  prin- 
ciple is  so  stated  in  the  last  edition  of  Mr.  Wordsworth* s  book,  p.  92. 
But  I  avow  that  my  own  mind  was  not  satisfied  by  those  decisions, 
which  seemed  to  have  turned  upon  arguments  of  convenience,  and 
not  on  any  broad  and  dear  principle.    I  therefore  considered  myself 

{a)  3  BaQwaj  Caaee,  649.  (6)  Ibid.  668. 

(c)  i4  Jvr.  625 ;  a  a  19  Law  Jour.  N.  8.  311,  and  6  Railway  Cams,  2ia 
<<0  2B.&Ad.5ia 
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1851.  bound  to  investigate  the  question  as  if  it  were  r«#  iniegra  ;  and  I 
BmUd.  Court. 

, '  am  now  convinced  that  the  true  sohition  is  to  be  found  in  the  doc- 

Inre  , 

JBNKiNos,  ^^^  of  powers.     Those  are  vast  statutable  powers^  oonferred  upon 

«  Bmkrupt.  individuals  for  private  benefit  and  advantage,  diough  combined^  or 
Judgmmu.  expected  to  be  combined,  with  great  public  advantage ;  and  in  order 
that  the  exercise  of  those  powers  should  afieet  the  rights  oi  others, 
even  parties  to  the  deed  or  cgntract,  the  terms  and  conditions  <^  the 
power  must  be  strictly  pursued.  B7  the  6th  section  of  the  special 
Act  (9  <&  10  Vic.  c.  87  )>  £5  per  share  is  the  greatest  amount  of  any 
one  call  which  the  Company  may  make  on  the  shareholders ;  £20 
the  utmost  aggregate  amount  of  calls  made  in  one  year  upon  any 
share,  and  three  months  at  the  least  the  interval  between  successive 
calls.  Each  of  these  conditions  is  equally  essential  to  the  validity  of 
the  call ;  and  it  is  cmly  such  calls,  so  made,  that  the  Company  have 
a  power  to  enforce  by  action  under  the  25th,  26th  and  27th  sections 
of  the  Companies  Clauses  Act  And  this  at  once  unfolds  the  prin- 
ciple why  a  call,  payable  by  instalments^  cannot  be  enforced,  namely, 
because  the  instalments  (which  are  really  calls,  no  matter  by  what 
name  they  may  be  designated)  are  not  made  at  the  prescribed  inter- 
vals, which  is  a  condition  equally  essential  as  that  they  should  not 
exceed  the  prescribed  amount,  or  any  of  the  other  conditions  required 
by  the  special  Act,  or  by  the  consolidated  Acts.  The  moment  this 
principle  is  arrived  at,  all  difftcuhy  in  determining  tiie  validity  of 
acts  done  under  those  statutable  powers  ceases,  and  arguments 
derived  from  a  balance  of  convenieooe  or  inconvenieiiee  on  the  one 
side  and  the  other  faU  to  the  ground  at  once.  Therefore,  upon  the 
express  authorities  above  referred  to,  as  well  as  my  own  deliberate 
conviction  as  to  the  true  construction  of  those  'Acts,  I  nuei  order 
that  the  third,  fourth,  fifth  and  sixth  calk  shall  be  struck  out  of  the 
present  claim. 

To  the  third  call  a  further  specific  ofajeetion  was  made,  viz.,  thii 
the  necessary  notice  was  not  given, — ^  Twenty-one  days'  notioe 
at  the  least,**  required  by  the  22nd  section  of  the  Companies 
Clauses  Act,  must  exclude  both  the  terminos  a  quo  et  ad  quern. 
Tins  caU  (thai  is,  the  first  instalment)  was  payable  on  the  Ist  of 
March  1848,  and  the  letter  contuning  the  notice  thereof  was  not 
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put  into  the  Post-office  at  Belfast  until  the  evening  of  the  9th  of        1 85 1 . 

^  ,  ,  .  ,    ,  ,         1^     ,  ,  \  i:.  .         Bankt.  Courts 

February,  which  (though  the  year  was  leap-year)  would  not  give,     >»»^    — ^ 

In  re- 
in my  opinion,  the  necessary  notice.    It  was  insisted  on  the  part  of  jbnkings, 

the   Company,  that  the  notice  published  in  the  newspapers  pre-    ^^^^P^- 
scribed  by  the  l7th  section  of  the  special  Act  was  sufficient ;  but     Judgment. 
considering  this  section  in  connexion  with  the  22nd  and  138th  sec- 
tions of  the  same  Act  (8  Vic.  c.  16),  it  seems  to  me  impossible  so 
to  hold. 

To  the  seventh,  eighth  and  ninth  calls  two  general  objections 
were  made— first,  that  the  Directors  had  in  fact  abandoned  the 
completion  of  this  Railway ;  that  only  seventeen  miles  of  it  were 
made ;  that  the  three  years  prescribed  by  the  24th  section  of  the 
special  Act  for  the  compulsory  purchase  of  land  had  expired,  and 
that  the  five  years  prescribed  by  the  25th  section  for  the  completion  of 
the  Railway  would  expire  in  June  next,  the  special  Act  having 
received  the  royal  assent  on  the  26th  of  June  1846  ;  but  this  defence, 
independently  of  the  observations  already  made  as  to  the  doctrine  of 
powers,  involves  considerations  not  capable  of  adjudication  in  this 
Court,  or  perhaps  in  any  Court,  and  which  perhaps  can  be  deter- 
mined only  by  a  general  meeting  of  the  Company  in  that  forum 
domesttcum  provided  by  the  Railway  Acts;  and  on  this  point  I  refer 
to  The  London  and  Birmingham  Railway  Company  v.  Wilson  {a)  \ 
Same  Company  v.  Fairelough  (b).  The  other  objection  to  the  last 
three  calls,  namely,  that  the  prescribed  capital  never  had  been  sub- 
scribed, seems  of  a  more  definite  character.  By  the  special  Act 
the  capital  of  the  Company  was  to  be  £500,000,  divided  into  ten 
thousand  £50  shares,  and  of  these  it  was  proved  by  the  Secretary 
that  no  more  than  about  7,700  had  been  subscribed.  And  if  the 
Company  can  enforce  by  action  payment  of  calb  when  more  than 
one-fifth  of  the  capital  is  not  represented  by  any  proprietors,  where 
is  the  limit  to  be  fixed  ?  No  authority  on  either  side  was  cited  in 
the  argument,  but  I  found  that  the  principle  of  this  objection  was 
distinctly  stated  as  law  in  the  5th  edition  of  Wordsworth  on  Rail- 
ways, p.  396,  and  in  Chambers  and  Patterson  on  Railways,  p.  494. 

(a)  6  Hng.  N.  C.  135.  (6)  Ibid,  270 ;  S.  C.  1  RaU.  Cas.  530. 

(c)  1  Moo.  &  M.  151. 
VOL.  1.  31 


Digitized  by 


Google 


242 


CHANCERY  REPORTS. 


1851. 
Bankt.  Court. 

In  re 
JENNINGS, 
a  Bankrupt 

Judgment, 


In  each  book  The  Norwich^  Sfc.  Railway  Company  v.  Theobald  {c) 
was  cited  in  support  of  the  position ;  but  this  case,  in  my  opinion, 
does  not  sustain  it  as  a  general  proposition,  the  question  in  it  haying 
turned  entirely  upon  the  terms  of  the  special  Act.     Attempts  have 
been  made  to  rely  on  this  defence  by  special  plea,  as  in  the  cases 
already  cited  from  6  Bing.^  and  also  in  The  Wichlow  and  Watefford 
Railway  Company  v.  Logan  (a) ;  but  this  was  merely  on  the  ques- 
tion of  allowing  several  pleas,  and  the  validity  of  such  a  defence 
does  not  appear  to  have  been  yet   decided.     If  it  be  considered 
with  reference  merely  to  the  balance  of  convenience  or  inconvenience 
on  the  one  side  or  the  other,  it  would,  in  my  opinion,  be  impossible  to 
arrive  at  any  satisfactory  result.    What  shall  determine  the  smaUesi 
amount  of  subscribed  capital  sufficient  to  entitle  the  Directors  to 
enforce  payment  of  calls,  or  the  minutest  deficit  of  the  prescribed 
capital  which  shall  disentitle  them  from  so  doing  ? 

It  is  obvious  that  if  the  Directors  have  the  power  to  enforce  the 
payment  of  calls  when  only  a  trifling  proportion  of  the  prescribed 
capital  is  subscribed,  proprietors  may  be  compelled  to  pay  up  the 
full  amount  for  which  they  have  made  themselves  respectively 
responsible,  not  only  in  much  larger  calls,  but  also  more  rapidly  than 
they  had  bargained  for.  By  the  special  Act,  section  6,  this  Com- 
pany cannot  exercise  their  power  to  borrow  on  mortgage  ^*  until  the 
whole  of  the  capital  of  £500,000  shall  have  been  subscribed  for,  and 
one-half  thereof  actually  paid  up^"  And  by  the  Lands  Clauses  Act, 
s.  10,  8  Vic.  c.  18,  the  whole  of  the  prescribed  capital  must  be  sub- 
scribed before  it  shall  be  lawful  to  put  in  force  any  of  the  powers  in 
relation  to  the  compulsory  taking  of  land. 

Is  there  no  similar  restriction  on  the  compulsory  powers  of  the 
Directors  for  enforcing  the  payment  of  calls  ?  I  can  disCQV^er  no 
solution  for  those  difficulties,  except  the  principle  already  referred 
to,  namely,  the  doctrine  of  powers.  Has  the  special  or  any  of  the 
general  Acts  made  this  condition  necessaiy  to  the  exercise  of  the 
power  of  enforcing  the  payment  of  calls  by  action  ?*     It  seems  to 


(a)  19  L.  J.  N.  S.  259 ;  S.  C.  14  Jur.  347. 
♦  Vide  8  Vic,  c.  16,  s.  90,  to  which  the  learned  Commissioner  here  referred. 
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me  not)  and  therefore  I  must  order  that  the  claim  of  the  Company         1851. 

shall  be  allowed  also  for  the  seventh,  eighth,  and  ninth  calls,  with     v^^-Iy — ^  ' 

In  re 
lO^^S**  JBNNIN08, 

I  do  not  think  that  the  letter  from  the  solicitor  of  the  Company,    <^  Bankrupt. 
offering  on  the  part  of  the  Directors  to  accept  £50  from  the  bank-     Judgment. 
rupt  in  discharge  of  his  liabilities,  and  that  the  shares  should  be 
forfeited,  is  any  defence;  not  that  I  agree  in  the  objection,  that  it  is 
void  as  being  a  mere  nudum  pactum.    I  shall  not  carry  that  prin- 
ciple (or  rather  rule,  for  I  could  never  understand  the  principle  of 
it)  beyond  the  limit  to  which  it  is  restricted  by  modem  well  con- 
sidered cases.    But  it  does  not  appear  that  this  letter  was  formally 
adopted  by,  or  binding  on  the  Company,  and  the  bankrupt  did  not 
perform  his  part  of  it,  for  the  £50  was  plainly  to  have  been  paid  at 
once  in  cash ;  and  the  assignee,  even  if  be  could  lawfully  pay  that 
sum  without  a  consent  meeting  of  creditors,  has  no  right  to  force  it 
now  on  an  unwilling  party.    But  it  is  not  totally  devoid  of  consi- 
deration, for  it  stipulates  for  an  absolute  forfeiture  of  the  shares,  and 
thus  naturally  brings  me  to  the  only  remaining  question — a  perfectly 
novel  one — namely,  how  are  the  shares  in  the  present  or  any  dmilar 
case  to  be  disposed  of?     It  is  generally  supposed  that  the  forfeiture 
of  Railway  shares  under  those  Acts  is  absolute,  and  in  tiie  nature  of 
a  penalty.   But  this  is  a  mistake.    It  is  a  statutable  lien  on,  or  quasi 
mortgage  of,  the  shares  as  a  further  and  special  security  for  the 
calls  due — entitling  the  Company  to  sell  the  forfeited  shares  to  pay 
the  arrears  due  thereon,  with  interest  and  the  attendant  expenses, 
but  not  for  one  farthing  more;  and  this  will  clearly  appear  from 
sections  29  to  35  of  the  statute  8  Vie.  o.  16,  relating  to  the  forfeiture 
of  shares. 

The  34th  and  35th  sections  place  this  beyond  a  doubt;  the 
former  enacting  that  the  Company  shall  not  sell  or  transfer  more 
of  the  shares  than  will  be  sufficient,  as  nearly  as  can  be  ascertained, 
to  pay  the  arrears  then  due  with  interest,  and  the  expenses  attend- 
ing such  sale  and  declaration  of  forfeiture,  and  that  the  surplus  on 
such  sale  (if  any)  shall,  on  demand,  be  paid  to  the  defaulter ;  to 
which  the  35th  section  adds,  that  if  payment  of  such  arrears,  with 
interest  and  expenses,  be   made  before  the  actual  sale,  then  the 
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shares  shall  revert  to  the  proprietor  as  if  such  calls  had  been  duly 
paid.  And  this  mode  of  considering  the  forfeiture  of  shares  is 
JENNINGS,  established  in  The  Great  Northern  Railway  Company  v.  Ken- 
a  Bankrupt.  ^^^  ^^^^  ^^^  jg  ^^^^  recognised  in  the  last  edition  of  Wordsworth, 
Judgment,  p.  HQ.  The  140th  section  of  the  same  Act  entitles  the  Secretary 
to  represent  the  Railway  Company  in  bankruptcy  in  all  respects,  as 
if  the  claim  or  demand  made  had  been  that  of  the  Secretary  and  not 
of  the  Company.  Is  there  any  thing  in  those  Acts  to  exempt  a 
Railway  Company  or  their  officer  from  the  universal  principle, 
which  obliges  every  claimant  on  the  estate  of  a  bankrupt,  holding  a 
security  from  the  bankrupt  alone,  to  deduct  from  his  claim  or 
demand  the  price  or  value  of  that  separate  security,  or  to  abandon 
the  security  altogether,  and  bring  it  into  the  estate  for  the  general 
benefit  ?  Railway  shares  are  personal  property,  and  may  be  mort- 
gaged. 

Suppose  that  the  bankrupt  in  the  present  case,  being  the  holder 
of  twenty  shares  in  the  Great  Southern  or  any  other  Railway,  had 
mortgaged  them  to  the  Belfast  and  County  Down  Railway  as  a 
security  for  those]  calls  now  claimed,  could  that  Company  have 
proved  their  present  demands  without  first  deducting  from  it  the 
value  or  the  price  of  the  shares  so  mortgaged,  or  bringing  them  into 
hotch  pot  for  the  benefit  of  the  creditors  generally  ?  The  length  to 
which  this  principle  has  been  carried  with  respect  to  shares  will 
appear  from  Ex  parte  Connell  (b),  and  therefore  before  the  precise 
sum,  for  which  the  present  demand  is  to  be  allowed,  can  be  ascer- 
tained or  any  dividend  paid,  the  Company  must  determine  whether 
they  will  altogether  abandon  those  twenty  shares  for  the  general 
benefit,  or  have  them  sold,  and  the  produce  or  their  value,  as  ascer- 
tained with  the  consent  of  the  assignee  and  the  Court,  deducted 
from  the  amount  of  their  claim  as  above  limited,  and  the  dividend 
struck  on  the  balance. 


(a)  6  Railway  Cas.  5. 


(6)  3  Dea.  201. 
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In  the  Matter  of 

MARTIN  SHERIDAN,  a  Minor,  by  FRANCES  SHERIDAN, 

his  mother  and  next  firiend,  Petitioner  ; 

The  Rev.  PETER  CANNON  and  six  others,  Respondents. 


Aprils. 


This  was  a  petition  under  the  Court  of  Chancery  Regulation  Act,  Where  inter- 
rogatories hare 

filed  on  the  25th  of  Noyember  1850,  stating  that  Martin  Sheridan,  been  annexed 

to   cause    po- 

the  grand£Either  of  the  petitioner,  was  entitled  to  a  freehold  interest  titLons,    the 

in  premises  in  the  town  of  Castlebar,  and  by  will  bearing  date  the  ^^^der  the 

25ih  of  June  1832,  "devised  aU  his  property  to  his  sons  Martin  and  ^  ^^  ^^ 

Michael  in  equal  shares  (subject  to  certain  charges),  and  that  his  ^^^^cT 

son  Martin  should  pay  his  son  Michael  £10  per  annum  during  his  lentil  the  pub- 
*^  '^  '^  lication  of  Gre- 

life;  and  that  the  testator  thereby  declared  that  the  said  property  neral  Orders 

^  r     r      .f    under  the  3l8t 

could  not  be  mortgaged,  sold  off,  or  in  anywise  embarrassed,  but  and  32nd  sec- 
tions   to  the 

from  year  to  year  to  be  given  up,  dear  of  any  charge  or  arrears  contraiy,  enti- 
tled to   two 

whatever,  to  the  surviving  heirs ;  and  in  case  any  of  his  two  sons  months'  time 

should  die  without  issue,  the  other  and  his  heirs  to  enjoy  the  entire  ^^  ^  answer 
property ;  and  in  case  both  his  sons  should  die  without  issue,  his  roafttoriS?^' 

nearest  of  kindred  to  have  it"  and  such  cause 

petitions  can- 
That  the  testator  died,   and   upon  that  event  both  his  sons  ^®*  ^  ?®* 
^  ^  down  for  hear- 

Martin  and  Michael  entered  into  possession  of  the  premises  in  Cas-  hig  until  the 

lapse   of   two 

tlebar,  and  the  petitioner  submitted  to  the  judgment  of  the  Court  months    from 

the  service  of 

whether  Martin  and  Michael  took  more  than  life  estates  under  notice  of  filing 

the  interroga- 

tne  will.  tones. 

That  Michael  intermarried  with  Frances  Sheridan,  and  that  the      ^^^re    m- 

terroeatones 


petitioner  was  the  eldest  son  of  the  marriage,  and  heir-at-law  of  had 

nexed    to   a 
Michael.  cause  petition 

which  was  set 
The  petition  also  {inter  alia)  stated  the  recovery  by  ^ye  of  the  down  for  hear- 
ing within  two 
months  after 
service  of  notice  of  filing  the  petition  and  interrogatories  upon  some  of  the  res- 
pondents, and  without  any  notice  to  the  other  respondents,  a  decretal  order 
obtained  on  such  hearing  was  set  aside,  with  costs. 

Semble — It  is  not  a  sufficient  notice  of  setting  down  a  cause  petition  for  hearing 
to  state  that  Ck>unsel  will,  on  behalf  of  the  petitioner,  move  on  the  petition  **  on  the 
first  opportunity." 
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1861. 
Chancery, 

SHEBIDAN 

V. 

CANNON. 

Statement. 


respondents  of  a  judgment  in  Trinitj  Term  1834  for  £417  against 
both  Martin  and  Michael  Sheridan,  on  foot  of  a  bond  given  by  the 
testator  for  monies  due  by  him  to  those  respondents  as  '^  the  Chapel 
Committee  of  Castlebar." 

That  Martin,  having  great  influence  over  his  brother  Michael, 
who  was  a  person  of  improvident  and  intemperate  habits,  induced 
him  to  assign,  by  deed  of  the  12th  of  November  1838,  without  con- 
sideration to  Martin  (who  was  in  great  pecuniary  embarrassment, 
and  wanted  to  raise  money),  all  his  (Michael's)  life  interest  in  the 
property,  and  the  £10  annuity. 

The  petition  next  stated  the  execution  by  both  Michael  and 
Martin  of  a  deed  in  the  month  of  December  1838,  which  deed  was 
executed  to  the  respondent  Cannon  as  a  trustee,  in  anticipation  of 
Martin's  bankruptcy,  for  the  purpose  of  creating  certain  charges 
on  the  premises  in  favour  of  sosnie  members  of  his  family,  and  that 
this  deed  was  antedated  as  of  the  30th  of  October  1832,  an4  t|iat 
two  Judgments  were  t^ecovered  against  Michael  and  Martin  in 
November  1838  for  the  same  purpose. 

That  on  the  21st  of  May  1839,  Martin  and  Michael  executed  a 
mortgage  to  the  Chapel  Committee  of  Castlebar  for  £621.  3s.  lOd., 
including  the  judgment  obtained  by  them  for  £417. 

That  in  1840  Martin  became  bankrupt,  and  an  assignee  was 
appointed  of  his  estate  ;  and  that  the  Chapel  Committee,  and  M^tin 
and  his  assignee,  formed  the  design  of  persuading  Michael  to  exe- 
cute a  deed,  aseiigning  away  all  his  interest  in  the  premises,  and  that 
Martin^  at  the  instigation  of  the  Chapel  Committee  and  his  assignee, 
iihposed  on  Michael,  who  at  first  refused  to  sign  the  deed,  which 
Martin  took  with  him  ready  engrossed ;  but  Michael  being  persuaded 
to  go  into  a  public-house  and  drink  there,  was  at  length  indu^ced  to 
sign  Ity  being  then  ,inop9  consilii,  and  having  received  no  conddera- 
tion  for  signing  it,  save  a  sum  of  £5.  That  this  deed*  purp<Hrted  to 
bear  date  the  26th  of  April  1844. 

The  petition  also  referred  to  various  matters  as  evidence  that  this 


*  This  deed  purported  also  to  be  made  between  Michael  Sheridan  of  the  one 
part,  and  the  assignee  of  Martin  Sheridan  of  the  other  part ;  this  was  not  stated 
in  the  petition. 
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deed  was  fraudukntly  obtaiDed,  and  stated  that  Michael,  having,  in 
consequence  of  intemperance,  been  depriyed  of  his  situation  as  Excise 
officer,  and  been  left  without  the  taieans  of  subsistence,  drowned 
himself  on  the  24th  of  August  1848. 

The  petition  also  stated  that  the  premises  had  been  nominally 
managed  by  the  assignee  since  the  bankruptcy  of  Martin  in  1840 ; 
but  that  really  the  Chapel  Committee  were  in  possession,  and  ought 
to  be  charged  as  'mortgagees  in  possession  ;  and  that  a  part  of  the 
premises  were  sold  in  the  Court  of  Bankruptcy  in  1842,  and  that 
the  Chapel  ComiQbittee  then  purchased  a  part  thereof  to  the  amount 
of  £600,  and  entered  into  possession. 

That  the  Incumbered  Estates  Court  had,  upon  the  petition  of 
Martin's  assignee,  made  a  fiat  of  the  23rd  of  October  1850,  for  the 
sale  of  another  |>art  of  the  premises  ;  but  the  fiat  was  made  without 
prejudice  to  th^  present  petitioner's  rights,  and  reserving  all  ques- 
tions as  to  the  validity  of  the  deed  of  the  26th  of  April  1844,  as  to 
which  the  present  petition  alleged  that  it  was  untruly  stated  in  the 
assignee's  petition  that  the  consideration  was,  that  Michael  should 
be  released  from'  certain  debts  mentioned  in  that  deed. 

The  present  petition  prayed  that  the  petitioner  might  be  declared 
entitled  to  an  uhdivided  moiety  of  the  premises  devised  by  the  will 
of  his  grandfather  from  the  24th  of  August  1 848,  being  the  day  of 
the  death  of  Michael.  That  the  deed  of  the  26th  of  April  1844 
should  be  set  aside  as  fraudulent  and  void  as  against  the  petitioner ; 
that  an  account  might  be  taken  of  the  rents,  &c.,  of  the  premises, 
by  whom  received,  and  how  applied,  and  an  account  of  all  charges 
and  incumbrances  afiecting  the  premises,  and  for  such  further 
relief,  &c.*       * 

To  this  petition  several  interrogatories  were  annexed,  some 
of  which  each  of  the  respondents  was  required  to  answer.  There 
were  seven  respondents  named,  via,,  the  Reverend  Peter  Cannon, 
trustee  of  the   deed  of  November  1838,  the  assignee  of  Martin 


1851. 
Chancery. 

SHERIDAN 

f>i 
CANNON. 

Statement. 


*  This  petition  was  rerified  by  the  mother  and  next  friend  of  the  petitioner  (a 
minor),  not  in  detail,  bnt  in  the  short  form  given  in  the  schedule  to  the  Coort  of 
Chanceiy  Regulation  Act  Whether  this  be  a  good  verification,  qiuere,  et  vide 
supra,  p.  21,  In  re  Griffith, 
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Chancery. 

SHERIDAN 

V, 
CANNON. 

Statement, 


Sheridan,,  and    the    five   members  of   the   Chapel  Committee  of 
Castlebar. 

Notice  of  the  filing  of  this  petition  and  copies  of  the  interroga- 
tories were  served  upon  the  assignee  of  Martin  Sheridan  and  on 
Murphy,  one  of  the  Chapel  Committee,  on  the  14th  of  Decem- 
ber 1850,  and  were  on  the  20th  of  that  month  served  upon  the 
respondent  Cannon.  Upon  the  four  members  of  the  Committee 
(besides  Murphy),  although  nominally  respondents,  no  such  notice 
or  interrogatories  were  served. 

On  the  13th  of  February  1851,  notice  was  served  upon  the 
assignee  of  Martin  Sheridan,  that  Counsel  on  behalf  of  the  petitioner 
would  **  on  the  first  opportunity  "  move  on  the  petition. 

The  petition  having  appeared  in  the  Lord  Chancellor's  List 
on  the  14th  of  February  1851,  was  then  called  upon,,  and  Counsel 
for  the  petitioner  applied  to  have  it  postponed,  inasmuch  as  six  clear 
days,  as  required  by  the  Greneral  Order  of  the  8th  of  January  1851, 
had  not  elapsed  since  the  service  of  the  notice  upon  the  13th  of 
February.  The  Lord  Chancellor  desired  that  it  should  stand  at 
the  bottom  of  the  list ;  but  no  notice  of  this  postponement  was 
given  to  the  respondents.  The  petition  was  not  again  called  on 
until  the  25th  of  February ;  but  it  appeared  in  the  list  frequently 
in  the  interval  between  the  1 3th  and  the  25th.  On  neither  of  those 
days  was  there  any  appearance  for  the  respondents.  Upon  the 
latter  day,  upon  hearing  the  petitioner's  Counsel,  an  order  was 
made  declaring  that  the  petitioner  was  entitled  to  an  undivided 
moiety  of  the  premises  devised  by  the  will  of  his  grandfather,  and 
became  so  entitled  upon  the  24th  of  August  1848,  being  the  day  of 
the  death  of  his  father  Michael  Sheridan ;  and  it  was  also  ordered 
that  the  deed  of  the  26th  of  April  1844  should  be  set  aside  and 
declared  fraudulent  and  void  as  against  the  petitioner,  and  that, 
notwithstanding  that  deed,  he  was  entitled  to  the  absolute  inter- 
est in  the  said  moiety  from  the  said  26th  day  of  April  1844 ;  and 
that  the  Master  should  take  an  account  of  the  rents,  &C.,  of  the 
premises  from  the  said  26th  day  of  April  1844,  and  by  whom  the 
same  were  received,  and  how  applied ;  and  also  that  he  should  take 
an  account  of  all  charges  and  incumbrances  affecting  the  premises 
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On  behalf  6f  Uie  Msignee  of  Martin  Sheridan,  and  the  Rev.  Mr. 
Cannon  and  Mnrphy,  the  present  motion  came  on  upon  a  petition, 
praying  that  the  foregoing  order  of  the  25th  of  Febrnary  1851 
might  be  set  aside  as  irregnlar,  the  case  hbving  been  set  down 
before  the  time  allowed  to  the  respondents  to  answer  had  elapsed, 
and  withont  some  of  the  respondents  having  been  served  with 
notice ;  and  ^at  the  respondents  should  be  at  liberty  forthwith  to 
file  affidavits  in  answer  to  the  interrogatories,  as  also  affidavits  in 
d^snce. 

In  support  of  this  last  named  petition,  affidavits  were  filed  by  Mr. 
Meldon,  who  had  been  solicitor  for  the  assignee  of  Martin  Sheridan 
in  the  bankruptcy  matter,  and  was  in  the  present  case  solicitor  both 
for  him  and  for  the  Rev.  Mr.  Cannon  and  Murphy.  Those  affidavits 
stated  many  of  the  facts  already  mentioned,  and  that  immediately 
upon  hearing  that  those  respondents  had  been  served  with  notice  of 
the  petition  and  with  copies  of  the  interrogatories,  he  instructed 
Counsel  to  prepare  answering  affidavits,  and  was  then  advi^  that 
the  respondents  would  have  two  months  to  answer,  and  therefore 
that  the  petition  could  not  be  heard  before  Easter  Term,  and  that 
he  heard  nothing  further  of  the  matter  until  the  15th  of  February, 
when  his  client  the  assignee  sent  him  a  copy  of  the  notice  served  on 
him  upon  the  15th  of  Februaiy,  which  he  was  advised  by  Counsel 
was  in  effi^ot  only.a  setting  down  of  the  petition  for  Easter  Term, 
and  that  he  rested  satisfied  that  this  was  so,  more  espedally  because 
he  knew  that  several  of  the  respondents  had  not  yet  been  served 
with  any  notice  of  the  filing  of  the  petition,  &c*  He  also  stated 
his  total  ignorance  of  the  fact  of  the  case  being  in  the  Lord  Chan- 
eeUor's  list,  and  his  belief  that  the  notice  of  the  13th  of  February 
was  intended  to  mislead,  and  that  the  respondents  had  a  bona  fide 
case  on  the  merits. 

On  the  other  side  an  affidavit  was  filed  by  the  solicitor  of  the 
petitioner,  denjdng  that  tlie  notice  of  the  15th  of  February  wtis 
intended  to  mislead,  or  that  he  knew  that  Mr.  Meldon  was  solicitor 
for  any  of  the  respondents  to  this  petition,  and  that  he  (the  depo- 
nent) was  advised  thlit  <*  inasmuch  lus  he  could  hav^  an  account 

against  the  mor^;agees  in  the  event  of  has  setting  a»de  the  deed  to 
VOL.  1.  32 


1851. 
Chancery. 


Statement. 
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Statement. 


the  assignee  of  Martin  Sheridan,  such  assignee  was .  the  only  party 
necessary  to  be  served  in  the  first  instance,  and  that  if  he  succeeded 
in  setting  aside  that  deed,  it  would  be  time  enough  to  serve  the  other 
parties  and  bring  them  into  the  office  for  the  purpose  of  having  the 
account  taken  on  foot  of  the  mortgages/'  That  he  had  caused 
Murphy  and  Cannon  to  be  served,  because  they  were  cognizant  of 
the  circumstances  attendant  upon  the  execution  of  the  deed  of  the 
26th  of  April  1844,  and  that  he  had  reason  to  beUeve  that  the 
clerks  of  Mr.  Meldon  were  aware  of  the  petition  being  in  the  Lord 
Chancellor's  list  for  hearing. 


ArgumenL  ^^'  Brewster  and  Mr.  Christian  (with  whom  was  Mr.  F.  Walsh)^ 

for  the  respondents. 

The  decretal  order  of  the  25th  of  February  1851  has  been  most 
irregularly  obtained,  and  ought  to  be  set  aside.  The  9th  and  10th 
sections  of  the  Chancery  Regulation  Act  (13  &  14  Vic.  c.  89) 
require  that  the  practice  as  to  petitions,  to  which  interrogatories  are 
annexed,  shall  be  the  same  as  upon  a  bill  filed,  until  and  except  so 
far  as  it  shall  be  otherwise  provided  by  General  Orders  made  under 
the  31st  and  32nd  sections.  No  such  orders  having  been  made,  the 
respondents  were,  in  accordance  with  the  former  practice,  entitled 
to  two  months  to  answer  the  interrogatories,  and  of  course  the 
petition  could  not  be  properly  set  down  for  hearing  until  that  time 
had  elapsed.  Here  the  assignee  and  Murphy  were  served  with 
notice  of  the  petition  upon  the  14th  of  December,  and  Mr.  Cannon 
was  not  served  with  such  notice  until  the  20th  of  December,  and 
yet  the  notice  of  setting  down  the  petition  is  given  on  the  13th  of 
February,  before  the  two  months  had  elapsed,  even  as  against  the 
respondents  first  served.  To  four  of  the  Chapel ,  Committee  no 
notice  whatever  is  given  either  of  the  filing  or  setting  down  of  the 
petition,  and  yet  they,  in  conjunction  with  Murphy,  are  by  the 
petition  sought  to  be  charged  as  mortgagees  in  possession. 

The  Court  never  will  allow  an  order  to  stand,  thus  irregulariy 
obtained  upon  a  petition  raising  such  important  questions,  as — ^first, 
the  construction  of  the  will  of  Martin  Sheridan  the  elder ;  secondly, 
the  validity  of  the  deed  of  the  26tii  of  April  1844;  thirdly,  whether 
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aB  agminst  the  Chapel  Committee,  who  are  purchasers  for  valuable 
consideration,  that  deed  should  be  set  aside ;  fourthly,  the  validity 
of  the  proceedings  in  bankruptcy,  so  far  as  they  affect  Michael  Sheri- 
dan's moiety  of  the  premises.  Even  if  no  interrogatories  had  been 
appended  to  the  petition,  it  was  irregularly  brought  on  upon  the 
14th  of  February,  six  clear  days  not  having  elapsed  after  the  service 
of  the  notice  of  the  13th  of  February,  as  required  by  the  General 
Order  of  the  8th  of  January  1851,  issued  as  to  the  hearing  of 
cause  petitions  during  the  Sittings  in  and  after  Hilary  Term. 
The  Court,  in  order  by  a  severe  example  to  discourage  such  irregu- 
larity, ought  to  set  aside  the  order  of  the  25th  of  February,  with 
costs ;  and  this  it  may  do,  although  we  have  not  asked  for  costs  by 
.our  notice  of  motion:  Powell  v.  Cockerell{a).  llie  reason  as- 
signed in  the  affidavit  of  the  petitioner's  solicitor  for  not  serving  four 
of  the  Chapel  Committee  is  untenable  and  absurd.  The  order  of  the 
25th  of  February  is  on  its  face  repugnant,  because  it  begins  by 
declaring  the  petitioner  entitled  to  a  moiety  from  his  father's  death 
on  the  24th  of  August  1848,  and  afterwards  declares  him  entitled  to 
an  absolute  interest  in  that  moiety  from  the  26th  of  April  1844,  and 
directs  an  account  of  rents  from  that  day. 


1851. 
Chancery. 

' . ' 

SHEBIDAN 

V. 
CANNON. 

Argument, 


Mr.  Andrews  and  Mr.  Lawean^  with  whom  was  Mr.  J.  G.  Holmes^ 
for  the  petitioner. 

The  order  of  the  25th  of  February  has  been  regularly  obtained, 
more  than  fourteen  days  having  elapsed  frt>m  the  service  of  notice, 
upon  the  last  of  the  respondents  who  were  served,  of  filing  the 
petition  and  interrogatories,  that  being  the  period  required  by  the 
General  Order  of  the  8th  of  January  1851,  with  which  we  have 
complied.  The  Chapel  Committee  it  was  unnecessary  to  serve, 
because  the  petition  does  not  pray  that  their  mortgage  should  be  set 
adde,  but  that  the  deed  of  the  26th  of  April  1844,  which  does  not 
affect  them,  should  be  set  aside.  It  cannot  be  contended  that  there 
was  any  surprise  on  the  assignee  or  his  solicitor ;  the  case  appeared 
in  the  list  for  several  days  antecedently  to  the  25th  of  February. 
The  insertion  in  the  order  of  the  25th  of  February  of  "  26th  of 

(«)  4  Hare,  572. 
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1851. 

ChaHcery, 

8HJBBIDAN 

v.- 

CANNON. 


April  1844/'  for  <' 24th  of  August  1848/*  is  a  mere  clerical  error. 
At  all  events,  the  »eglect  <^  the  a<dicitor  for  the  respoQ4|9n1;9  dxien- 
titles  them  to  obtain  costai  e^en  ^ho^ld  t|)e  Court.set  aside  tb^  oi^. 

The  Lord  Chanobllob. 

It  is  quite  clear  that  the  order  of  the  25th  of  February  1851  has 
been  most  irregularly  obtained,  and.  must  be  set  aside.  The  pa^- 
cular  order  of  the  Court  of  the  8t2^  of  January  1851,  as  to  setting 
down  cause  petitions,  was  never  intended  to  apply  to  cases  in  which 
interrogatories  were  annexed  to  petitions,  nor  to  annul  the  9th  section 
of  the  Court  of  Chancery  Regulation  Act  (13  &  14  Viq.  c.  89), 
under  which  it  is  plain  that  respondents  are  entitled  to  two  months' 
time  within  which  to  answer  interrogatories  appended  to  petitions. 
If  the  petitioners  annex  such  interrogatories  to  their  petitions,  they 
must  abide  the  consequences.  It  has  here  been  frequency  stated 
tibat  it  is  irregular  to  bring  forward  such  cases  until  two  months 
have  elapsed  from  the  service  of  notice  of  filing  th^.  petition. 

Even  had  there  not  been  interrogatories  annexed  in  the  present 
case,  the  notice  of  setting  down  the  petition  would  not  have  been 
quite  regular ;  it  is,  that  Counsel  will  move  on  the  petition  *^  on  the 
first  opportunity."  That  is  not  sufficiently  explicit  Notice  of  the 
postponement  of  the  case,  when  brought  forward  on  the  14th  of 
February,  should  also  have  been  given  to  the  respondents ;  it  was 
with  a  view  to  the  giving  of  such  a  notice  that  I  desired  the  case  to 
be  placed  at  the  end  of  the  list. 

It  cannot  be  said  that  Mr.  Meldon  was  as  much  on  the  alert  as 
he  oi^ht  to  have  been  in  allowing  such  an  order  as  that  of  the 
25th  of  February  to  pass  sub  silenHo*  The  case  seems  to  have 
i^peared  for  many  days  previously  in  the  printed  list;  although, 
perhaps,  as  be  was  not  served  with  notice  of  its  being  there,  he  was 
not  bound  to  know  that  it  was  this  particular  case.  It  may,  for 
aught  that  he  was  informed  of  by  the  other  sidci  have  been  a 
differ^t  case  between  parlies  of  the  same  name.  But  in  truth 
thei^  seepis  to  have  been  a  strange  and  unaccountable  abstinence 
from  eommunieation  on  the  part  of  the  soHcitors  on  both  sides. 

However  the  matter  may  be  as  between  the  solicitors,  the  rights 
of  the  suitors  are  not  to  be  thereby  affected,  and  therefore  this 


Digitized  by 


Google 


CHANCBRT  REPORTS. 


253 


order  of  the  25th  of  Febrnarj,  containing  on  its  face  certain  incon- 
gruities in  point  of  dates,  and  having  been  obtained  irregularly  and 
without  notice  to  the  respondents,  and  without  notice  even  of  the 
filing  of  the  petition  to  some  of  the  respondents,  all  of  whom  are 
named  in  the  margin  of  the  order,  is  prima  facie  aQ  unjust  order 
(I  do  9ot  say  tb«t  when  the  case  is  ragolar^.  hnw)  'i^  maj  pft  be  a 
yary  proper  order  to  mak«) ;  it  must  according^  be  set  asideg  witb 
costs. 


1851. 

Chancenf, 

^  '•  " / "  '  ' 

SHEBIDAN 

V. 
CANNON. 

Judgwient, 


HAMILTON  V.  HAMILTON. 


Aprii2B. 


Mb.  William  Smith  moved  for  leave  to  enrol  the  decree  pro-  The    apptiei^ 

tion  for  leave 

nounced  in   this  cause  by  his  Lordship  more  than  six  months  to  enrol  a  de- 
,  cree   pro- 

previously.  nounced  nave 

thm    aiz 
months   pre- 

The  LoED  Chancblloe.  b^^:JSf 

Should  not  such  an  application  be  made  by  petition?    It  is  so  ^^**"*  ^ 

made  more  usually  than  by  motion. 


Mr.  William  Smith  said  that  it  might  be  made  by  motion  also. 


The  LoBD  Chancellob,  having  consulted  the  Registrar  (Mr. 
Long)  and  the  Clerk  in  Court  (Mr.  Darley),  adced  whether  notice 
had  been  served  upon  all  the  parties  to  the  suit,  and,  having  been 
answered  in  the  affirmative,  granted  the  motion. 


Judgment, 
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FLOMNDA  MVESAY,  Wife  of  EDWARD  LIVESAY, 

by  WALTER  BLAKE,  her  next  friend,  Petitioner; 

RICHARD  MAXWELL  and  EDWARD  LIVESAY,  Respondent^. 

Aprils. 
Where  notice  This  was  a  cause  petition,  under  the  Court  of  Chancery  Regulation 
petition    was    -^^^  ^^^  ^^  ^^^  ^^i^^  ^^  March  1851.    The  petition  was  on  the 
thr*list^f"*  24th  day  of  March  set  down  in  the  list  of  cause  petitions  under  the 


^SL  Wore  ^^^  section  of  that  Act    The  following  notice,  signed  by  the  peti- 


C^^*^       tioner*s  solicitor,  was  served,  but  not  through  the  notice  office,  upon 

tinder    the  the  respondent  Richard  Maxwell : — 

Court     of 

Chancery  «  Take  .notice,  that  this  cause  petition  has  been  set  down  in  the 

(IreUnd)   Re-  ^ 

golation  Act,  list  of  causes  for  hearing  before  the  Lord  Chancellor  under  the 

1850,"   was 

seryed  upon  a  Court  of  Chancery  (Ireland)  Regulation  Act,  1850. 

^S^^'^^ti-      "  ^^  ^^  ^^  ^^"^"^  ^®^^-" 

tion    WBA    set         ^^ 

down  in   the       ^^®  respondent  Richard  Maxwell  filed  an  affidavit  on  the  14th 
nnder  th?15tib  ^^  April,  and  gave  notice  thereof  on  that  day  to  the  petitioner's 

■ection,    the      aoijcitor 
Court  being  of  80"<5iior. 

opinion  ttuu 

rach  a  notice 

wiately  to       Mr,  John  O^Hagany  for  the  petitioner,  now  moved  for  a  sum- 

fosed  to  make  mary  order  under  the  15th  section  of  the  Act. 

a    mnnuuy 

order    under 

that    section, 

and    transfer-       Mr.  R.  B,  3PCauslandj  for  the  respondent  Richard  MaxweU, 

tion   to  ^e'  ^^^  ^^^  ^^^^  ^^  i^o^  <^7  notice  given  conformable  to  that  re- 
scleral  list* 

quired  by  the  Rules  of  Court*  of  the  8th  of  January  1851  and 

*  The  latter  Order  was  as  foUows : — 

**  Wednesday,  2nd  April  1851. 
"LoBD  Chancsi^lob. 

"  DireetUmt  by  the  Lord  Chancellor  for  settmg  down  came  petitions  under  the 
statute  13  ff  14  Vic.,  for  hearing,  in  the  ensuing  Easter  and  TYinity  Terms, 
and  the  Sittings  after  Term, 

**  Cause  petitions  may  be  set  down  for  hearing,  or  for  inrther  hearing  or  direc« 
tions,  before  the  Lord  Chancellor,  at  anj  time  before  Monday  the  28th  day  of 
April,  to  be  heard  in  Easter  Term,  and  the  Sittings  after  Term,  on  days  to  be 
appointed  by  the  ChanceUor,  when  the  general  Ust  of  causes  shall  have  been  dis- 
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of  the  2nd  of  April  1851,  nor  any  such  docket  served  as  those 
Rules  prescribed ;  and  also  objected  to  the  sufficiency  of  the  veri- 

LiIVBSAT 

fication  of  the  petition,  which  was  verified  by  the  next  friend  of  ^^ 

the  petitioner  in  the  short  form  given  by  the  Act — a  form  which    maxwell. 
could  only  be  adopted  by  the  petitioner  himself:  Hall  v.  Siubbs(a). 


The  LoBD  Chamcblloe. 

The  notice,  which  has  been  given,  is  not  the  proper  style  of  notice 
in  cases  where  a  summary  order  is  sought  for  under  the  15th  section 
of  the  Act.  The  present  notice  is  calculated  to  mislead  the  respon- 
dents ;  it  is  that  the  case  is  *'  set  down  in  the  list  of  caus^  for 
hearing^  under  the  Court  of  Chancery  Regulation  Act.  I  must 
therefore  transfer  the  case  to  the  general  list;  but  as  I  do  not 
understand  what  the  opposition  is  for,  I  shall  not  give  the  respon- 
dent any  costs. 

(a)  2  y.  &  B.  354,  et  vide  In  re  Griffith,  sapra,  p.  21. 

posed  of,  and  at  anj  time  before  Monday  the  2nd  day  of  Jtme,  to  be  heard  in  like 
manner  in  Trinity  Term,  and  the  Sittings  after  Term. 

*'  Caose  petitions,  of  which  notice  has  been  senred  in  Ireland,  are  not  to  be  set 
down  for  hearing  until  the  expiration  of  fourteen  days  from  the  time  of  serrice,  or 
of  the  last  seryioe  if  served  on  more  than  one  respondent,  and  exdusire  of  the 
day  on  which  the  notice  was  served. 

"  The  Lord  Chancellor,  on  the  application  of  Counsel  for  the  petitioner,  will 
fix  the  time  for  setting  down  and  hearing  any  cause  petition  of  which  notice  has 
been  served  out  of  the  jurisdiction  of  the  Court,  or  where  answers  to  interrogato- 
ries have  been  required. 

'*  A  docket  stating  the  title  of  the  petition,  the  names  of  the  parties  served  with 
notice  of  it,  the  dates  of  such  service,  and  the  names  of  the  solicitors  of  any  re- 
spondents who  have  filed  affidavits,  is  to  be  lodged  with  the  Registrar  on  setting 
down  the  petition  for  hearing,  together  with  a  copy  of  the  petition,  and  no  petition 
will  be  heard  until  the  expiration  of  six  dear  days  from  the  day  of  service  of  notice 
of  the  petition  being  set  down. 

**  Applications  for  summary  orders  under  the  15th  section  of  the  Act  wOl  be 
beard  by  the  Lord  Chancellor  every  Saturday  during  Term  and  the  after  Sittings ; 
a  docket  of  the  titie  of  the  petition  and  a  copy  of  it  bdng  lodged  with  the  Regis- 
trar on  or  before  the  preceding  Thursday. 

*'Mazibbb  Bbadt,  C." 


Judgment. 


The  order  of  the  8th  of  January  1851  was  similar  to  the  foregoing  order, 
except  that,  instead  of  the  28th  of  April  and  2nd  of  June,  the  27th  of  January  was 
named,  and  that  it  was  applicable  to  cause  petitions  set  down  for  hearing  in  HQazy 
Term  and  the  Sittings  after  that  Term  only.  The  Court  was  not  sitting  when  the 
above  petition  was  set  down,  and  did  not  sit  in  the  interval  between  that  time  (the 
34th  of  March)  and  the  present  (Easter)  Term. 
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In  the  Matter  of 
WILLIAM  GOODE,  MARY  GOODE  and  EUZA  GOODE, 

Minors ; 
And  in  the  Matter  of 
ELIZA  GOODE,  a  Minor,  and  of  MARY  GOODE,  late  a  Minor. 
Nov.  25. 

Where  apeti>  Hbnr7  Goods  of  Claremoiint  died  in  the  year  1836,  leaving  tliree 

tion  on  behalf 

of  on  infant  is  children,  namely,  William,  Mary  and  Eliza,  all  under  age*      By 

presented  by  a 

solicitor  who  is  his  will,  bearing  date  the  3rd  of  May  1832,  he  bequeathed  to  thoee 

Siein^tTeren  t^J"®©  children  a  debt  of  £8000,  then  due  to  him,  "to  be  divided 
Mas^  shoidd  aix^oi^g^t  them  in  equal  shares  at  such  time  as  the  youngest  survivor 
netition**is*^a  ^^  ^^®°*  should  attain  twenty-one,  the  residue  of  the  interest,  over 
proper  one,      ^^^  above  whatever  might  be  necessary  for  their  proper  mainte- 

benefit  of  the  nance  and  eddcatii^n,  to  be  put  to  interest  to  accumulate  for  their 
in£euit,  the 

Court  will  not  advantage  in  whatever  manner  his  executors  might  think  most 
award  ont   of  , 

the  in&nt's  advisable  for  such  purpose."  The  testator  also  bequeathed  the  pro- 
estate  to  the  t 

petitioner  any  ceeds  of  his  farmug  Stock,  furniture,  &c.,  to  his  son  William,  and 

costs  ont  of    bequeathed  certain  other  property  to  all  three  children,  and  appointed 

^™*  as  his    executors  William  Bigoe  Buchanan  and  his  (testator^s) 

aAnci  wnere 

such  a  petition  brother-in-law  James  Grant.     By  a  codicil  the  testator  appointed 

was  presented 

by  a  solicitor  his  sister-in-law  Catherine  Grant  sole  guardian  of  his  children. 

praying  mres- 

tigation  into 

the  conduct  of  a  testamentary  guardian  with  respect  to  the  property  of  an  infant, 

and  the  Court  referred  the  matter  of  the  petition  to  the  Master,  who  found  that  the 

petition  was  a  proper  onci  and  for  the  benefit  of  die  infEuit ;  and  although  the  Court 

was  not  satisfied  with  the  conduct  of  the  guardian,  and  the  circumstances  of  the 

case  were  such  as  to  warrant  suspicion,  yet  as  the  petitioner  had  not  previously 

ascertained  that  none  of  the  relatives  or  Mends  of  the  infant  would  j^esent  such  a 

petition,  the  Court  refused  to  grant  out  of  the  minor's  estate  even  oosts  out  of  pocket 

to  the  petitioner. 

The  Lord  Chancellor  of  Ireland  has  power  under  the  statute  4  &  5  TF.  4,  c  78, 
s.  7)  to  appoint  a  receiver  over  the  estate  of  a  minor  upon  petition,  and  without  the 
filing  of  a  bill  for  that  purpose. 

Where  there  is  a  testamentaiy  guardian,  the  law  (14  &  15  Car.  3,  c  Id,  Ir.) 
authorises  him  to  manage  the  estate  of  the  infant,  and  the  Court  will  not  interfiere 
with  or  remove  him  unless  it  be  absolutely  necessary  so  to  do ;  whether  the  filing 
of  a  bill  for  this  purpose  would,  preriousiy  to  the  Court  of  Chancery  Regulation 
Act  (IS  &  14  Vk.  0.  80),  have  been  necessary ;  qwtre  f 
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Bj  another  oodicil  he  stated  that  the  former  codicil  "  was  written 
in  a  fit  of  illness,  and  he  therefore  cancelled  it  bj  drawing  his  pen 
across  it,  and  appointed  Catherine  Grant  an  additional  guardian  to 
his  children,"  and  bequeathed  to  her,  so  long  as  she  continued  un- 
married, an  annuity  of  £34  per  annum. 

Mr.  Buchanan  renounced  the  executorship,  and  probate  was 
granted  to  Mr.  Grant. 

In  the  jear  1836  Catherine  Grant  employed  Messrs.  Dunne  and 
Meade  as  her  solicitors  to  take  the  necessary  steps  to  have  the 
minors  made  wards  of  Court,  and  those  gentlemen  presented  a 
petition  for  that  purpose  in  her  name. 

By  an  order,  bearing  date  the  6th  of  October  1 836,  made  on  that 
petition,  it  was  referred  to  the  Master  to  inquire  and  report  what  was 
the  nature  and  amount  of  the  fortune  of  the  minors  ;  whether  their 
father  had  appointed  Catherine  Grant  or  any  other  persons  guar- 
dians of  the  minors,  and  whether  the  persons  appointed  were  willing 
to  undertake  the  duties  of  that  office ;  and  the  Master  was  ordered 
to  approve  of  fit  persons  to  be  appointed  guardians  of  the  persons 
and  fortunes  of  the  minors,  or  of  their  fortunes  only,  as  might  be 
necessary,  and  that  he  should  report  in  what  manner  it  was  pro- 
posed that  the  minors  should  be  maintained  and  educated,  and  with 
whom  they  should  reside,  and  whether  any  and  what  proceedings 
were  necessary  to  be  taken  touching  their  property,  and  to  have  it 
secured  for  their  benefit ;  and  it  was  also  ordered  that  notice  of 
the  proceedings  should  be  given  to  their  nearest  relatives. 

The  Master,  by  his  report,  bearing  date  the  30th  of  March  1837, 

found  that  James  Grant,  as  executor,  had  sold  and  converted  into 

money  the  farming  stock,  furniture,  &C.,  as  directed  by  the  will,  and 

had  the  proceeds  in  his  hands,  but  the  amount  thereof  the  Master 

was  unable  to  ascertain,  and  he  found  that  the  minor  William  was 

entitled  thereto,  and  that  the  debt  of  £8000  had  been  paid  subse- 

quttitly  to  the  execution  of  the  will,  and  that  the  personal  property 

(over  and  above  the  farming  stock,  furniture,  &c.)  of  the  testator  at 

the  time  of  his  death  consisted  of  £7917.  15s.  old  £3^  per  cent. 

Government  stock,  and  £1000  new  £3^  per  cent.  Government  stock 

standing  in  his  name  in  the  books  of  the  Bank  of  Ireland,  and  thitt 
VOL.  1.  33 
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James  Grant  as  executor  had  on  the  29th  of  April  1636  transferred 
those  sums  of  stock  into  his  own  name,  in  which  they  still  remained, 
and  that  the  three  minors  were  entitled  thereto  in  equal  propor- 
tions under  the  will ;  that  thej  were  also  entitled  to  a  certain 
chattel  real,  and  that  under  the  will  of  their  grandfather  thej  were 
entitled  to  a  sum  of  £2000  consols,  and  to  a  reversionary  interest  in 
certain  property  under  the  will  of  their  great  uncle.  He  also 
found  that  the  minor  William  was  at  school,  and  that  the  two  other 
minors  resided  with  James  Grant,  and  that  the  combined  effect  of 
the  will  and  codicils  was  to  appoint  W.  Buchanan,  James  Grant 
and  Catherine  Grant,  guardians  of  the  minors,  and  that  they  were 
willing  to  undertake  the  office,  and  he  submitted  to  the  Court 
whether  it  was  requisite  for  him  to  go  further  into  the  matters 
directed  by  the  order. 

No  further  proceedings  were  taken  with  respect  to  this  report 
either  with  a  view  to  its  confirmation  or  otherwise. 

The  minor  William  died  in  the  year  1840,  being  then  seventeen 
years  of  age,  and  his  share  in  the  property  of  his  father  devolved 
upon  the  surviving  minors. 

James  Grant  alone  (but  with  the  concurrence  of  W.  Buchanan) 
continued  to  act  as  guardian  of  the  minors  and  as  executor  of  the 
will  of  their  father,  and  as  such  from  time  to  time  to  make  invest- 
ments of  the  minors'  property. 

Mr.  Robert  Maunsell,  a  solicitor  of  this  Court,  having  been 
employed  by  Catherine  Grant  to  obtain  payment  from  James  Grant 
of  the  annuity  of  £34,  bequeathed  to  her  by  Henry  Goode,  and  also 
of  a  legacy  of  £800,  charged  for  her  by  her  father's  will  on  all  his 
property,  wrote  to  James  Grant  on  the  23rd  of  June  1849,  requiring 
payment  of  both  demands.  James  Grant,  by  his  reply  on  the  25th 
of  June  following,  disputed  the  amount  due  on  foot  of  the  annuity, 
and  with  reference  to  the  £800  legacy  said : — '<  I  have  had  occasion 
before  now  to  make  out  a  return  for  your  inspection  of  all  the  pro- 
perty I  possessed  of  every  sort,  both  under  my  father's  will  and  in 
my  own  right,  which  you  returned  to  me  after  a  close  investigation, 
admitting  its  total  worthlessness."  This  referred  to  representational 
made  by  James  Grant  when  applied  to  by  Mr.  Maunsell  as  solicitor 


Digitized  by 


Google 


CHANCERY  REPORTS. 


259 


for  the  committee  for  winding  up  the  affidrs  of  the  Agricultural 
Bank,  for  the  payment  of  certain  demands,  to  which  James  Grant  as 
a  shareholder  was  liable,  and  from  the  discharge  of  which  he  fire- 
quently  excused  himself  as  above.  Mr.  Maunsell,  as  solicitor  for 
the  Earl  Fitzwilliam,  in  October  1847  had  repaid  to  James  Grant  a 
sum  of  £10,000  (of  the  minors'  monies)  previously  lent  by  him  on  a 
mortgage  of  certain  estates  belonging  to  the  Honourable  Frederick 
Ponsonby,  which  were  purchased  by  the  Earl  Fitzwilliam. 

On  the  8th  of  July  1849,  the  minor  Mary  Gt)ode  attained  her 
full  age. 

Mr.  Maunsell,  under  the  above  state  of  facts,  advised  Catherine 
Grant  to  lay  information  thereof  before  the  Lord  Chancellor,  in 
order  that  proper  steps  should  be  taken  for  the  protection  of  the 
minor  Eliza's  property.  However,  the  inadequacy  of  Catherine 
Grant's  pecuniary  means  having  prevented  her  from  doing  so,  Mr. 
Maunsell  himself  presented  a  petition  to  his  Lordship,  calling  his 
attention  to  the  above  facts,  and  stating  his  (Mr.  M.'s)  belief 
that  the  minor's  money  had  been  invested  in  insufficient  securities 
by  James  Grant,  and  suggesting  that  James  Grant  was  not  a 
proper  person  to  be  intrusted  with  the  control  of  her  property, 
upon  which  he  (Mr.  M.)  inferred  from  the  above  facts  that  James 
Grant  was  wholly  dependent ;  and  stating  that  he  (Mr.  M.)  believed 
the  property  of  Mary  and  Eliza  Goode  to  exceed  £600  per  annum, 
and  that  he  deemed  it  to  be  his  duty  as  one  of  the  solicitors  of  the 
Court  to  submit  the  case  to  his  Lordship's  consideration. 

On  the  22nd  of  October  1849,  his  Lordship  made  an  order  upon 
that  petition,  referring  it  to  the  Master  to  inquire  into  the  matters 
stated  in  it,  and  into  the  circumstances  and  condition  of  the  pro- 
perty of  the  minor,  and  whether  any  steps  or  proceedings  should 
be  taken  with  regard  thereto ;  and  that  the  Master  should  report 
whether  the  petition  was  a  proper  petition  to  be  presented  for  the 
benefit  of  the  minor. 

On  the  3rd  of  August  1860,  the  Master  made  his  report,  finding 
(inter  muUa  alia)  that  William  Goode,  during  his  lifetime,  and 
Mary  and  Eliza  Goode,  had  been  carefully  maintained  by  James 
Grant,  and  properly  educated  in  a  manner  suitable  to  their  condition 
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in  life ;  and  that  James  Grant  as  executor  possessed  himself  of  all 
the  property,  real  and  personal,  of  Henry  Goode  at  his  death, 
amounting  to  £9170 ;  and  that  with  regard  to  seven  of  the  secu- 
rities, on  which  the  minors'  property  had  been  invested  by  James 
Grant  he  (the  Master)  was  not  by  any  means  satisfied  as  to  their 
sufficiency  (three  of  those  securities  were  mere  promissory  notes), 
and  that  two  of  the  securities  were  inconsistent  with  the  trusts  of 
the  will  of  Henry  Goode,  which  directed  investments  at  interest. 

The  report  also  stated  that  the  Master  could  not  find  that  any 
part  of  the  minors'  property  had  been  lost,  but  that  he  was  unable 
to  find  whether  or  not  the  securities  were  actually  insufficient ;  and 
it  found  that  James  Grant  had  not  produced  before  the  Master,  or 
kept,  any  account  of  the  annual  or  other  receipts,  or  disbursements 
of  the  minors'  fortunes,  save  so  far  as  regarded  the  investments 
thereof  set  out  in  the  schedule  to  the  report.* 

The  report  also  contained  a  finding  as  to  the  annuity  of  £34 
bequeathed  by  Henry  Goode  to  Catherine  Grant,  which  is  not 
material  to  the  present  case ;  and  it  found  that  the  present  income 
of  the  property  of  Mary  and  Eliza  Goode  was  at  least  £600  per 
annum,  and  its  present  total  bulk,  as  invested  and  admitted  by 
James  Grant,  was  £14,400  ;  and  that  James  Grant  was  not  pos- 
sessed of  any  independent  means  or  property,  and  did  not  appear  to 
have  had  any  at  the  time  of  Henry  Goode's  death  ;  but  the  Master 
added,  that  he  did  not  find  that  James  Grant  was  in  insolvent  cir- 
cumstances, or  that  he  was  dependent  on  the  property  of  the  minor. 
The  Master  also  found  that  inasmuch  as  all  the  securities  for  the 
minors'  property  had  been  taken  by  James  Grant  in  his  own  name, 
and  did  not  show  by  recital  or  otherwise  that  it  was  their  property, 
he  ought  to  execute  a  deed  of  trust  in  respect  of  su<^  property  for 
Mary  and  Eliza  Goode,  and  lodge  that  deed  in  the  Master's  office ; 
that  James  Grant  had  undertaken  to  execute  such  a  deed,  and  under 
those  circumstances  the  Master  found  that  it  would  not  be  necessary 
that  any  other  proceedings  should  be  taken  in  relation  to  the  pro- 
perty. 


*  A  sdiednle,  appended  to  the  report,  contained  a  statement  of  the  yarionf 
secnrities  on  whidi  the  monlM  had  been  inveeted  by  James  Grant 
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The  concluding  paaaage  in  the  report  was :-— "  I  find  and  anbmit 
to  your  Lordship  that  the  petitioner,  having  acquired  information 
of  the  matters  aforesaid  Xrom  Catherine  Grant,  who  was  one  of  the 
testamentary  guardians  of  Maid  minors,  and  who  appears  to  have 
had  no  means  whatever  to  prosecute  said  petition,  and  having  been 
himself  acquainted  with  the  repayment  of  ihe  said. sum  of  £10,000 
by  Earl  Fitzwilliam,  and  of  his  (James  Grant's)  limited  means  (if 
any),  from  his  own  admission,  and  having  regard  to  the  trusts  of 
the  will  of  the  father  of  said  minors,  he  (the  petitioner)  was,  as  a 
solicitor  of  this  Court,  justified  in  having  laid  same  before  your 
Lordship  in  order  that  proper  steps,  if  necessary,  might  be  taken 
for  the  protection  of  said  prc^perty,  and,  under  the  circumstances, 
and  considering  the  importance  of  having  such  declaration  of  trust 
as  aforesaid  executed  by  said  James  Grant,  I  find  that  said  peti- 
tion, in  my  opinion,  was  a  proper  petition  to  have  been  presented, 
and  for  the  benefit  of  said  minor." 

Mr.  Maunsell  having  applied  by  petition,  praying  that  the  fore- 
going report  might  be  confirmed,  &c.,  and  that  James  Grant  should 
be  ordered  to  pay  out  of  the  minors'  property  to  Mr.  Maunsell  the 
costs  incurred  by  him  on  the  petition,  the  order  of  reference  of  the 
22nd  of  October  1649>  and  the  report ;  and  Counsel  having  been 
heard  in  support  of  and  against  the  application,  his  Honour  the 
Master  of  the  Bolls  refused  to  make  any  rule  thereon. 

The  case  now  came  by  way  of  appeal  before  the  Lo&d 
Chancellob. 


StmUmmU. 


Mr.  T.  Lefrcy  (with  whom  was  Mr.  T.  Rice  Hernn),  for  Mr. 
Maunsell. 

The  jurisdiction  of  the  Court  over  Mr.  Grant  was  on  the  argu-  Argmunt. 
ment  of  this  case  in  the  Bolls  denied,  on  the  ground  that  he  was  not 
such  a  guardian  as  fell  within  its  control ;  but  whether  a  guardian 
be  appointed  by  the  Court,  or  whether  he  be  a  testamentary  guar^ 
dian,  or  a  guardian  by  tartf  the  Court,  being  intrusted  with  the 
Crown's  prerogative  in  respect  of  infimts,  has  absolute  authority 
over  him :  Zod^  Teynham  v.  Lennard  (a),  quoted  by  Hargrave^ 

(a)  2  Bro.  P.  C.  539. 
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Co.  Lit.  p.  88,  bj  note  16,  a  case  which  was  determined  on  petition ; 
to  the  same  effect  are  Ex  parte  The  Earl  of  Hchester  (a) ;  Ex  parte 
Salter  (b) ;  Ex  parte  Mountford  (c) ;  Villa  Real  v.  Mellisk  (d) ; 
Hanbury  v.  Walker  (e) ;  Noel  v.  Somerset  (f)\  In  re  M'Cul- 
lochs  {g) ;  Knellers  minors  (A),  and  Chambers  on  Infancy ^  p.  160, 
where  the  cases  are  collected.  It  has  been  in  some  cases  asserted 
that  in  order  to  obtain  a  receiver,  or  remove  a  testamentary  guar- 
dian, a  bill  should  be  filed  :  Ex  parte  Whitfield  (i)  ;  O'Keejffe  v. 
Casey  (A).  We  do  not,  however,  pray  for  such  relief,  but  that  the 
Court  should  throw  its  protection  over  the  property  of  the  minor, 
which  is  in  the  hands  of  one  who  must  be  deemed  an  unsuitable 
person  for  the  office  of  guardian,  whether  regard  be  had  to  his  own 
pecuniary  situation,  his  not  having  kept  accounts,  or  his  injudicious 
investments.  In  Goodall  v.  Harris  (/)  the  Court,  upon  a  mere 
motion  for  the  purpose,  and  where  there  was  neither  bill  or  petition 
filed,  interfered  and  took  a  minor  from  the  care  of  one  testamentary 
guardian,  and  committed  her  to  the  care  of  another,  and  bound  over 
the  former  to  answer  an  information,  to  be  exhibited  against  him  by 
the  Attorney -Greneral.  The  Court  is  bound  to  order  payment  to 
Mr.  Maunsell  of  his  costs  ;  his  conduct  has  been  highly  merito- 
rious, and  has  accordingly  met  with  the  approbation  of  the  Master, 
who  has  reported  the  petition  to  be  a  proper  one,  and  for  the  benefit 
of  the  minor. 


The  Solicitor- General  and  Mr.  Rollestone^  for  Mr.  Grant. 

Constructively  Mr.  Grant  is  testamentary  guardian  of  the  minor, 
and  with  such  guardians  the  Court  rarely  interferes,  never  indeed, 
except  in  cases  of  gross  misconduct,  ex.  gr.^  such  as  the  guardian  in 
Goodall  V.  Harris  was  guilty  of,  viz.,  marrying  the  minor  to  his  own 

(«)  7  Ves.  348. 
(b)  8  Bro.  C.  C.  500;  S.  C.  2Dick.  709. 
(c)  15  Ves.  445.  (d)  2  Swanst.  533. 

(e)  3  Chan.  Rep.  59.  (/)  Cited  1  Ves.  sen.  160. 

(si)  6  Lr.  Eq.  Rep.  398.  (A)  Cited  1  Ves.  sen.  160. 

(0  2  Atk.  215.  (A)  1  Sch.  &  Lef.  106. 

(0  2  P.  Wms.  560. 
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Chancery. 
exonerates  Mr.  Grant  firom  any  malversation  in  his  office,  and  on     ^»*"y— -^ 

In  re 
its  very  face  shows  his  bona  fides  and  zeal  for  the  interest  of  the       goods. 

minors;  their  property  under  his  care  having  grown  in  value  .  amnent 
from  £9170,  its  primary  amount,  to  £14,400.  Mr.  Maunsell's 
interposition  was  therefore  unwarrantable,  it  was  an  attempt  to 
usurp  the  functions  of  parens  pairuB.  At  all  events  he,  being  a 
mere  volunteer,  should  not  receive  costs,  and  should  be  left 
to  reap  the  reward  of  his  exertions  for  the  minors  in  the  feeling 
that  he  has  performed  his  supposed  duty  towards  them  as  an  officer 
of  the  Court.  He  should  not  have  acted  on  the  information  of 
Miss  Grant  alone,  but  ought  to  have  inquired  amongst  the  other 
friends  and  relatives  of  the  minors;  had  he  done  so  he  would  have 
learned  that  his  present  proceedings  were  wholly  unnecessary ;  both 
Mr.  Buchanan  and  Miss  Mary  Goode  have  made  affidavits  in  which 
their  disapprobation  of  Mr.  Maunsell's  interference  is  strongly 
expressed.  It  cannot  be  maintained  that  the  minor  Eliza  Goode  is 
a  ward  of  the  Court.  The  Master's  report  in  1836  never  was  con- 
firmed or  acted  on.  The  Court  could  not  on  petition  supersede  the 
authority  of  the  testamentary  guardian:  In  re  3PCuliochs(a)i 
Ex  parte  Ricards(b).  The  property  of  the  minor  is  not  therefore 
under  its  control,  and  accordingly  there  is  not  any  fund  out  of 
which  costs  can  be  awarded  to  Mr.  Maunsell. 

Mr.  LawlesSy  for  Mary  Gt>ode,  late  a  minor,  opposed  the  granting 
of  any  costs  out  of  her  estate,  and  insisted  that  she  being  adult  at 
the  time  of  the  filing  of  Mr.  Maunsell's  petition,  was  quite  compe- 
tent to  look  after  her  own  interests,  and  the  Court  had  not  any 
control  over  her  property. 

Mr.  T.  Rice  Henn,  in  reply. 

The  intervention  of  strangers  as  amiei  CuritB  on  behalf  of  infants 
is  upon  proper  occasions  encouraged  by  the  Court :  E^^re  v.  La^fy 
Shaftesbury  (c),  where  Sir  Joseph  Jekyll  observes : — «*  The  law  is 

(a)  6  Ir.  Eq.  Bep.  398.  (6)  3  Atk.  dl8. 

(cj  2  P.  Wins.  108,  119. 
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particularly  favourable  to  and  careful  of  an  infant's  interest,  and 
though  the  infant  himself  cannot  bring  an  account  against  the  guar- 
dian until  his  coming  of  age,  yet  a  third  person  may  bring  a  bill  for 
an  account  against  the  guardian  even  during  the  minority  of  the 
infant."  Similar  observations  are  attributed  to  Lord  Hardwicke  in 
The  Earl  Pomfret  v.  Windsor(a)  ;  and  in  Whittaker  v.  Marlar  (ft) 
Lord  Thurlow  declared  "  that  no  degree  of  mistake  or  misappre- 
hension would  be  sufficient  to  charge  a  prochein  ami  with  costs. 
Whoever  will  stand  forward  in  that  character  on  the  behalf  of 
infants  is  to  be  encouraged  to  every  possible  extent  while  he  can  be 
supposed  to  intend  the  infant's  benefit."  A  stranger  acting  bona 
fide^  though  unsuccessfully,  for  an  infant,  is  entitled  to  costs  out 
of  the  estate  of  the  infant :  Chambers  on  Infancy ^  p.  752.  That 
Mr.  Maunsell's  petition  was  for  the  benefit  of  the  minor,  is  incontro- 
vertibly  established  by  the  order  of  reference  upon  it,  and  by  the 
Master's  report  which  so  finds,  and  gives  conclusive  reasons  for  that 
finding.  At  any  other  opinion  it  will  be  plainly  seen  that  it  was 
impossible  for  him  to  arrive,  when  it  is  recollected  that  the  securities 
were  all  taken  in  the  name  of  Mr.  Grant  alone,  and  of  what  a  pre- 
carious nature  many  of  those  securities  are,  especially  the  three  last 
named  in  the  schedule,  being  mere  promissory  notes ;  and  the  fkct 
that  Mr.  Grant  is  confessedly  a  man  of  no  property;  that  he  kept  no 
accounts  of  disbursements ;  that  the  information  as  to  his  unfitness 
for  the  office  was  derived  from  his  own  sister ;  that  Mr.  Maunsell 
had  personal  cognizance  of  the  large  sum  of  £10,000  having  been 
paid  to  Mr.  Grant  for  the  minors ;  and  that  Miss  Grant  was  inca- 
pable  of  bearing  the  expense  of  presenting  a  petition.  It  would  be 
unjust  that  Mr.  Maunsell  should  be  compelled  to  bear  any  share  of 
the  costs  of  the  investigation  in  the  Master's  office,  for,  if  the  Court 
had  in  the  first  instance  refused  to  make  any  order  upon  the  petition, 
those  costs  would  never  have  been  incurred ;  but  the  order  of  refer- 
ence having  been  made,  from  all  costs  incurred  in  virtue  thereof, 
Mr.  Maunsell  ought  in  fairness  to  be  indemnified,  the  Master  having 
found  that  the  petition  is  a  proper  one  and  for  the  benefit  of  the 
minors. 


(«}  2  Yes.  483. 


(6)  1  Cox,  286. 
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In  addition  to  the  authorities  already  cited  to  fihow  that  the  Court 
has  jnrisiiciicni  to  make  minors  its  wards  upon  pedtioa  and  to  oon* 
trol  and  appoint  guardians  of  the  property  as  well  as  of  the  persons 
of  in£uit8,  there  may  be  adduced  the  observatioBS  of  Sir  J.  Jekyli, 
inBjfre  y.  Latfy  JS^&ftesbuiy  (a),  that  **  Lord  Somers  has  often  said 
that  this  Court  should  be  always  open  for  petitions ;  and  orders  on 
petitions  an  regard  to  the  guardianship  of  in&nts  haye  not  only  been 
profisiooal,  but  im  some  cases  deeisiye  as  to  the  right  of  guardian- 
ships" And  agaift  :.^"  Also  in  the  case  of  a  testamentary  guardian, 
such  guardian  having  a  plain  legal  ri^t  upon  the  words  of  the  will, 
and  the  whole  case  arising  thereon,  there  can  be  no  need  of  a  bill  in 
eqnity^^no  proofs  of  either  side  are  requisite  or  can  ayul,  and  there- 
fore the  matter  is  properly  determinable  upon  a  petition  without  a 
bilL"  And  for  the  same  purpose  may  be  mentioned  the  cases  of 
Expeurie  Thomas  (6),  Ex  parU  KnU  (^\  WeUetle^  y.  The  Duke 
of  Beaufort  (d),  In  re  Cfhristie  (e).  Ex  parte  Angell  (f)y  which 
riiow  that  the  presenting  of  a  petition  brings  the  property  of  an 
in^ydt  under  the  jurisdiction  of  the  Court.  To  the  argument  that 
*Mafy  Oaode  being  an  aduU,  ooets  cannot  be  awarded  out  of  her 
moiety  of  the  property,  it  may  be  answered,  that  she  does  not  be- 
come entitled  to  it  under  the  will  until  her  sister  attains  twenty^one. 
And  evefi  were  this  not  so,  still  the  jurisdiction  of  Uie  Court  would 
attach  upon  Mary  Gt)od6's  property  until  she  is  discharged  firom  the 
state  of  wardship  in  which  the  petition  and  order  of  reforance  in 
1836  haye  placed  her  and  her  sister:  Aueten  y.  Hal$ey(g). 


Argument. 


The  Lamo  CsidrcBLLOE. 

There  is  a  great  deal  in  ^lis  case  upon  which  I  think  yery  little 

doubt  can  be  entertained*    I  should  be  yery  sorry  to  throw  any 

difllculty  in  the  way  of  persons  who  bamd  fide  desire  to  inform  the 

Court  of  any  thing  material  to  the  interest  of  the  property  or  persons 

(a)  Vhi  aup.  (6)  1  Amb.  146. 

(c)  8  B.  C.  C.  88. 

(d)  2  Bus.  21,  €t  vide  S.C.  2  Bl.  N.  S.  128. 

(e)  9  Km.  64S.  (/)  13  Sim.  258. 

(^)  2  Sim.  &  St  123,  h. 


Judgment. 
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of  minors  under  its  charge ;  and  I  haye  no  doubt  that  these  kdies 
were  made,  and  still  are,  wards  of  this  Court  by  the  petition  and 
proceedings  thereon.  But  the  extent  of  the  power  of  the  Court  in 
such  a  case,  it  does  not  appear  yery  necessary  to  consider ;  that  it 
has  jurisdiction  oyer  the  person  of  a  minor  so  placed,  there  is  no 
doubt,  and  it  is  clear  that  it  has  so  oyer  the  property  of  a  minor  to 
a  great  extent.  The  Court  constantly  commits  the  guardianship  of 
minors  under  such  petitions  to  third  persons,  and,  if  it  be  necessary, 
under  the  great  seal ;  and  whateyer  uncertainty  may  haye  existed 
as  to  its  jurisdiction  to  appoint  a  receiyer  of  the  estate  of  a  minor 
upon  petition  was  remoyed  by  the  statute  4  &  5  W^.  4,  c  78,  s.  7, 
which  expressly  authorises  such  appointment.  Where  there  is  a 
testamentary  guardian,  the  law  (14  &  16  Car.  2,  c.  19,  Ir.)  author- 
ises him  to  manage  the  estate,  and  the  Court  will  not  interfere  with 
or  remoye  him  unless  it  be  necessary  so  to  do,  and  such  a  proceed- 
ing may  require  that  a  bill  should  be  filed. 

I  haye  said  that  the  Court  will  not  discourage  persons  who  come 
forward  to  inform  it  as  to  the  minors'  interests.  It  is  eyery-da/s 
practice  to  file  bills  on  behalf  of  minors,  and  sometimes  in  the  name 
of  a  friend  or  relatiye — sometimes  in  that  of  a  stranger.  The  only 
inquiry  which  the  Court  makes  is,  whether  or  not  the  proceeding  is 
for  the  benefit  of  the  infant  ?  Nor  does  the  fact  that  the  prochein 
ami  happens  to  be  a  solicitor  or  officer  of  the  Court  disqualify  him 
from  acting  as  such  prochein  ami;  while  on  the  other  hand  he  is 
not,  because  he  is  such  a  solicitor  or  officer,  warranted  in  inquiring 
into  the  state  of  the  property  of  all  minors.  Eyery  case  must  be 
judged  of  by  its  circumstances;  and  when  a  gentleman  in  that 
position,  haying  made  inquiry  as  to  the  rights  of  the  minor,  and  as 
to  the  disposition  of  his  friends  or  relatiyes  to  inform  the  Court  on 
the  subject,  comes  forward  and  satisfies  the  mind  of  the  Court  that 
his  interference  was  for  the  benefit  of  the  minor,  he  shall  receive 
every  just  encouragement  fipom  this  Court.  But  a  solicitor  or  officer 
of  the  Court  thus  investing  himself  with  the  character  of  a  trustee 
cannot  be  allowed  to  make  costs  for  himself.  He  would  properly  in 
such  a  case  come  within  the  rule  that  a  solicitor,  acting  for  himself  in 
a  case  where  he  was  placed  in  a  character  of  trust,  should  only  be 
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entitled  to  charge  for  his  oosts  out  of  pocket — a  principle  which  in 
itself  wonld  operate  as  probably  a  sufficient  check  to  any  idle  or 
nnneoesBary  interference.  In  the  present  case,  had  this  demand  in 
respect  to  costs  not  been  carried  beyond  a  claim  by  Mr.  Maunoell 
for  his  actual  expenses,  the  Court  would  perhaps  not  have  heard  any 
more  of  this  proceeding. 

Had  the  necessary  preliminary  inquiries  been  made  by  Mr. 
Maunsell,  the  proceeding  having  been  certified  by  the  Master  to 
have  been  for  the  benefit  of  the  minors,  it  would  have  been  a  matter 
of  course  that  he  should  have  been  paid  at  least  his  actual  expenses 
incurred  out  of  any  fund,  the  property  of  the  minors,  over  which  the 
Court  could  exercise  control ;  and  I  do  not  say  that  if  any  further 
proceedings  were  to  be  taken  in  this  case,  means  could  not  have 
been  found  so  to  reimburse  those  expenses.  But  looking  to  all  the 
facts  of  the  case,  I  cannot  think  that  the  course  adopted  by  Mr.  Maun- 
sell  has  been  taken  with  all  the  due  deliberation  and  inquiry  which 
should  have  been  exercised.  There  were,  undoubtedly,  very  strong 
circumstances  to  create  suspicion.  The  minors  were  in  1836  found 
to  be  entitled  to  considerable  property.  Three  ^>ersons  appear  to 
have  been  guardians  of  the  minors,  and  approved  of  by  the  Master ; 
the  report  does  not  say  whether  of  their  persons  or  their  property. 
I  take  it  that  they  were  so  of  both.  Instead  of  all  three  managing 
the  property,  the  whole  of  it,  being  money,  is  found  to  have  been 
ever  since  and  to  be  still  in  the  hands  and  dominion  of  one  of  them, 
viz.,  Mr.  Grant.  There  is  nothing  of  which  the  Court  takes  more 
care  than  that  this  should  not  happen.  Who  can  say,  if  Mr.  Grant 
died  to-morrow,  into  whose  hands  this  money  might  fall?  Mr. 
Grant  and  the  other  parties  appear  to  have  acted  under  some 
mistaken  notions  as  to  how  the  property  should  have  been  dealt  with. 
For  fourteen  years  these  funds  are  vested  in  a  single  individual,  and 
might  have  been  made  away  with  easily. 

Owing  to  these  circumstances,  so  calculated  to  arouse  suspicion, 
having  come  to  the  knowledge  of  Mr.  Maunsell,  and  having  regard 
to  the  letter  of  Mr.  Grant,  he  could  scarcely  have  supposed  Mr, 
Grant  to  be  a  proper  person  to  be  intrusted  with  the  entire  dominion 
of  the  minor's  property.     The  facts  warranted  inquiry ;  but  Mr.^ 
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Maunsell  did  not  make  it  suiikuentlj.  He  does  not  appear  to  hiive 
commttnicated  with  the  eldest  of  the  minors,  who  has  atlaioied  lier 
ftill  age,  and  who  makes  no  complaint,  nor  with  Mr.  BuchanaA,  who 
would  perhaps  haye  taken  adyioe  in  the  matter ;  and  aUhoogh  I 
folly  acquit  Mr.  Maunsell  of  any  attempt  to  meddle  t&tmsiyely,  and 
on  the  contrary  am  sure  that  he.  acted  from  a  rery  |Hroper  sense  of 
duty  arising  from  the  suspicious  nature  of  the  fiacts  ;  yet,  considering 
that  he  was  a  stranger  to  the  minors,  I  do  not  think  he  ought  to 
haye  passed  oyer  all  the  members  of  the  family  without  haying  more 
clearly  ascertained  their  wishes,  and  communicated  with  them*  I 
think  that  this  proper^  has  been  mismanaged,  and  cannot  regard  it 
as  altogether  in  a  safe  position ;  and  I  should  haye  expected  that 
the  Master  would  haye  reported,  not  as  he  has  done,  that  no  further 
proceedings  should  be  taken,  but  rather  that  some  should  be  taken 
in  order  to  secure  the  fund,  as  it  might  be  placed  in  jeopardy  by  tbe 
death  of  Mr.  Grant.  I  must  again  say  that  I  acquit  Mr.  Mauna^ 
of  eyery  improper  motiye ;  but  considering  that  he  did  not  make 
sufficient  inquiry  within  his  power  before  instituting  thia  proceed- 
ing, I  think  that  the  order  of  his  Honour  The  Master  of  the  Bolls 
must  remain  undisturbed.  Conyinced,  howeyer,  that  Mr.  Maunsdl's 
proceedings  were  bond  fide^  and  looking  to  the  facts  of  the  case  «l 
regards  the  manner  in  which  this  property  has  been  dealt  with,  I 
giye  no  costs  against  him  of  the  original  motion  or  of  this  appeal, 
and  the  deposit  must  be  handed  back  to  him. 
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Ex  parte  WALDRON, 
In  the  Matter  of  the  Renewable  Leasehold  Conversion  Aet. 


(In  the  Rolls.) 

Nov.  16,  28. 

This  was  a  petition  presented  by  Patrick  Waldron  for  a  fee-farm  In  a  fee-farm 

grant   under 

grant  under  the  12  &  13  Vic.  c.  106*      The  petition  stated,  that  by  SieBenewable 

Leasehold 

lease  of  the    16  th  of  Jane  1798,  Charles  Fitzgerald  demised  to  Convenion 

Gerald.  Osbrey,  his  heirs  and  assigns,  a  dwelUng-hoose  and  two  will  frame  the 
water  mills,  called  the  Mills  of  Rathgar,  together  with  certain  lands,  ^db'^erant^so 
for  three  lives,  with  a  covenant  for  perpetual  renewal,  at  the  yearly  ^e^ex^tinff*^ 
rent  of  £220.    That  a  renewal  of  the  said  lease  was  granted  by  the  ^^^j^^f 
respondent  Charles  Fitzgerald  junior,  in  whom  the  lessor's  interest  ^  pwties. 

was  then  vested,  to  the  petitioner,  in  whom  the  lessee's  interest  was  where  it  was 
^  alleged  that 

vested,  on  the  29th  of  August  1833.    That  two  of  the  lives  named  since  a  former 
,     ,       ,         ,  .  .  ,      renewal  there 

m  the  renewal  were  dead;   that  the  petitioner,  pursuant  to  the  had  been  a 

breach  of  a 

above  Act,  caused  a  draft  of  a  fee-farm  grant,  containing  the  same  coyenant  to 

covenants  as  in  the  original  lease,  and  the  renewal  thereof,  to  be  ^^  ^^ 

furnished,  in  September  1849,  to  the  respondent's  solicitors  for  their  ^^  Sser^ 

approval;  that  the  respondent  returned  the  draft  altered  by  them,  ^^  ^^J^ 

alleging  that  delapidations  had  been  committed  on  the  premises.  H^P  ^  ^V^ 

*^  tneprenusesas 

The  respondent's  solicitor  made  an  affidavit,  in  which  he  stated  ^ey^were  at 

the  time  of 
that  the  chief  value  of  the  premises  consisted  of  the  two  mills,  and  that  renewal. 

that  to  insure  the  preservation  of  them,  the  original  lease  contained 

the  following  covenant : — That  the  said  Gerald  Osbrey  ''  shall  and 

will  from  time  to  time,  and  at  all  times  during  the  continuance  of 

this  demise,  well  and  sufficiently  repair,  amend,  preserve  and  keep 

the    said    demised    premises,   and  all   houses,  buildings,    hedges, 

ditches  and  improvements  whatsoever,  now  made,  erected,  or  built, 

or  which  hereafter  shall  be  made,  erected,  or  built  on  the  said 

demised  premises,  or  any  part  thereof,  and  the  mears  and  bounds 

thereof,   in  good  and  sufficient  repair,  order  and  condition ;   and 
VOL.  1.  35 
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1 850.        at  the  end,  or  other  sooner  determination  of  this  demise  (which  shall 

Rolls, 
^       V     '^     first  happen),  shall  and  will  peaoeahlj  and  quietly  leave,  surrender, 

Ex  parte 
WAiiDKOK.    yield,  quit  and  deliver  up  the  quiet  and  peaceable  possession  of  the 

Statemau  ^^°^^  ^^^  ^^^  ^^  Charles  Fitzgerald,  his  heirs  and  assigns,  in  like 
good,  sufficient  and  tenantable  repair,  order,  and  condition."  The 
affidavit  further  stated  that»  some  time  after  the  petitioner  became 
seised  of  the  premises  under  the  renewal,  he  caused  the  mills  to  be 
pulled  down,  and  that  the  premises  had  been  thereby  deteriorated  in 
value,  and  that  the  respondent  was  apprehensive  that  in  consequence 
of  the  pulling  down  of  the  said  mills  the  rent,  payable  by  the  peti- 
tioner or  his  assigns  out  of  the  premises,  would  cease  to  be  so  well 
secured  as  formerly,  and  that  the  reversion  would  be  thereby  proper- 
tionably  diminished. 

The  covenant  in  the  draft  furnished  by  the  petitioner  was  in  the 
same  words  as  that  in  the  original  lease.  In  the  draft,  as  altered  by 
the  respondent,  the  cov^aant  stood  thus : — ''And  further,  that  the  said 
Patrick  Waldron,  his  heirs  and  assigns,  shall  and  will  from  time  to 
time,  and  at  all  times  during  the  continuance  of  the  estate  hereby 
granted,  well  and  sufficiently  repair,  amend,  preserve  and  keep  the 
premises,  so  demised  by  the  said  indenture  of  the  29th  of  August 
1833  as  aforesaid,  and  all  houses,  buildings,  ditches  and  improve- 
ments whatsoever,  which  at  the  time  of  the  said  last  mentioned 
indenture  were,  or  since  have  been,  or  hereafter  shall  be,  made, 
erected,  or  built  on  the  said  premises,  or  any  part  thereof  or  in  the 
mears  and  bounds  thereof,  in  good,  sufficient  and  tenantable  re^ 
pair,"  &c 

The  only  question  in  dispute  betwe^i^the  parties^  and  discussed 
at  the  hemng  of  the  petition^  was  the  form  of  thf  covenant  to  keq) 
in  repair. 

The  SoUeUoT'Oeneral,  for  the  petitioner. 

Argument,  ^^-  Deasy  and  Mr.  JohnSj  for  the  respondent,  contended  that  the 
words  of  the  covenant  in  the  original  lease  should  be  altered  to  meet 
the  circumstances ;  that  if  the  covenant  was  .inserted  in  its  original 
terms,  the  effect  would  be  to  exonerate  the  tenant  from  all  breaches 
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of  covenant  prior  to  the  fee-farm  grant.    They  cited  Fhod  ▼.        1850. 
George  (a) ;  Kennan  v.  White  (b) ;  Nixon  v.  Denham  (c). 


Ex  parte 
WALDROir. 


Mr.  Cogan,  in  reply,  cited  Trant  v.  Dwyer  (d) ;  Fitzgerald  v.        

ArgwnetU. 

(yConnett{e) ;  Midgley  v.  Lovelace  (f) ;  Piatt  on  Covenant,  p.  138 ; 
Fwrl.  Land,  and  Ten^  p.  265. 


The  Mastsb  of  thb  Rollb. 
The  original  lease  in  this  case  bears  date  the  15th  of  June  1798. 
The  interest  of  the  lessee  is  vested  in  the  petitioner,  and  that  of  the 
lessor  in  the  respondent.  The  fiicts  are  not  disputed,  and  a  reference 
to  the  Master  is  not  necessary.  The  only  question  between  the 
petitioner  and  respondent  is  as  to  the  form  of  the  covenant  to  keep 
the  premises  in  repair,  which  should  be  inserted  in  the  fee-farm 
grant 

A  renewal  of  the  lease  was  executed  on  the  29th  of  August  1833. 
That  renewal  contains  a  covenant  in  these  words : — ''  That  the  said 
Patrick  Waldron,  his  heirs  and  assigns,  shall  and  will  from  time  to 
time,  and  at  all  times  during  the  continuance  of  this  demise,  well 
and  sufficiently  repair,  amend,  preserve,  and  keep  the  said  demised 
premises  and  all  houses,  buildings,  hedges,  ditches,  and  improve- 
ments whatsoever  now  made,  erected,  and  built,  or  which  hereafter 
shall  be  made,  erected,  or  built,  on  the  said  demised  premises  or  any 
part  thereof,  and  the  mears  and  bounds  thereof,  in  good,  sufficient 
and  tenantable  repair,  order  and  condition,  and  at  the  end,  or  other 
sooner  determination  of  this  demise  (which  shall  first  happen),  shall 
and  will  peaceably  and  quietly  leave,  surrender,  yield,  quit,  and 
deliver  up  the  quiet  and  peaceable  possession  of  the  same  unto  the 
said  Charles  Fitzgerald,  his  heirs  and  assigns,  in  like  good,  sufficient 
and  tenantable  repair,  order  and  condition."  The  petitioner  seeks 
to  have  inserted  in  the  fee-farm  grant  a  covenant  in  the  same  terms 
as  that  in  the  renewal  of  1 833.  On  the  other  hand,  the  respondent 
contends  that  the  effect  of  adopting  the  very  terms  of  that  covenant 


Iiov.78. 
Judgment. 


(a)  Lyne  App.  28. 

(c)  1  It.  Law  Rep.  100. 

(c)  6  Ir.  £q.  Rep.  455. 


(6)   Lyne  App.  99. 
(<0  1  Dow.  ft  CI.  125. 
(/)  2  Carth.  289. 
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1860.        will  be  to  deprive  him  of  his  legal  remedy,  if  there  has  been  a  breach 

^^ r-^     of  covenant  since  the  renewal  of  1833.    For  example,  if  houses 

ExjHoie 
WALDBON.    ^^^^  standing  on  the  demised  lands  in  1833,  which  have  since  been 

Judammt       P^®^  down,  the  effect  of  adopting  the  form  of  covenant  required 

by  the  petitioner  will  be,  to  exclude  all  responsibility  in  respect  to 

those  houses,  and  to  deprive  the  respondent  of  an  existing  cause  of 

action. 

The  respondent  contends  that  the  fee-&rm  grant  should  leave  the 

parties  exactly  in  the  same  position  as  they  are  now,  and  accordingly 

the  covenant,  as  furnished  by  him,  is  to  '^  repair,  amend,  preserve, 

and  keep  the  premises  so  demised  by  the  said  indenture  of  the  29th 

of  August  1833  as  aforesaid,  and  all  houses,  buildings,  ditches,  and 

improvements  whatsoever,  which,  at  the  time  of  the  execution  of  the 

said  last  mentioned  indenture,  were,  or  since  have  been,  or  hereafter 

shall  be,  made,  erected,  or  built  on  the  said  premises,  or  any  part 

thereof,  and  the  mears  and  bounds  thereof  in  good,  sufficient,  and 

tenantable  repair,  order,  and  condition."  &c. 

The  effect  of  that  alteration  is  to  leave  the  parties  precisely  in  the 
position  they  are  in  at  this  moment  under  the  renewal  of  1833.  The 
variation  in  the  terms  of  the  covenant  of  1833  has  the  effect  of 
making  the  contract  the  same — ^the  adoption  of  the  same  terms  to 
make  the  contract  different.  I  have,  therefore,  come  to  the  conclu- 
sion, that  the  respondent  is  right  in  requiring  the  covenant  in  the 
altered  form.  If  there  has  been  no  breach  of  covenant  by  the  peti* 
tioner,  he  is  not  damnified  in  having  the  fee-farm  grant  in  the  form 
sought,  which  leaves  the  parties  in  the  same  position  as  they  are  in 
under  the  renewal  of  1833,  just  as  if  the  statute  had  enacted  that 
the  lease  should  become  a  fee-farm  grant,  without  the  execution  of 
any  further  instrument.  The  Legislature  did  not  intend  to  vary  the 
existing  rights  on  one  side,  or  the  existing  liabilities  on  the  other. 

I  am,  therefore,  of  opinion  that  the  view  taken  by  the  respondent 
is  the  correct  one.  The  ordinary  course  is  to  direct  a  reference  to  the 
Master  to  settle  the  deed.  But  I  apprehend  a  reference  will  not  be 
necessary  in  this  case. 
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LURTING  V.  CONN.  ^     ^ 

Abv.  29. 

Dec.  2. 

The  bill  in  this  cause  was  filed  for  an  injunction  to  restrain  the  To  break  up  a 

rabbit-warren, 

defendant  from  breaking  up  a  rabbit-warren.     The  facts,  as  they  unless  it  be  a 

warren   by 

appeared  in  the  bill,  were  as  follows: —  charter  or pre- 

Thomas  Church,  being  entitled  to  certain  lands  under  a  lease  not  waste  at 
from  the  see  of  Deny,  on  the  29th  of  July  1835,  made  a  sub-lease  ^^£^0^^ 
thereof  to  Joseph  Conn  for  eighteen  years,  from  the  Ist  of  Novem-  J^-^i^^oSon 
ber  1834,  at  a  rent  of  £60.    The  latter  lease  contained  the  usual  ^  prerent  it. 
covenant  to  repair,  but  no  covenant  for  renewal ;  and  the  following  the  warren  be 
memorandum  was  indorsed  on  the  lease,  and  signed  by  the  lessee : —  goch? 
"  Before  signing  hereof  I  do  hereby,  during  this  demise,  grant  to      _  *";       ^ 
the  said  Thomas  Church  the  number  of  twenty  pair  of  rabbits'  flesh 
yearly  during  this  demise.**    A  renewal  of  the  original  lease  was 
granted  by  the  Ecclesiastical  Commissioners,  the  interest  in  which 
was  vested  in  the  plaintiff. 

The  lands  consisted  of  309  acres,  Cuningham  measure,  and  were 
situated  along  the  shore  close  to  where  Loughfoyle  empties  itself 
into  the  sea.  About  190  acres  Lad  never  been  broken  up,  but  were 
always  kept  as  a  rabbit-warren,  and  consisted  of  a  continuation  of 
small  hills  and  intervening  hollows,  covered  with  fog  grass  on 
which  the  rabbits  fed.  Another  portion  of  119  acres,  distinct  from 
the  rabbit-warren,  comprised  the  farm  used  for  cultivation  and 
agricultural  purposes.  The  defendant's  father  occupied  the  pre- 
mises for  many  years  previous  to  the  lease,  and  well  knew  the 
purpose  for  which  they  had  always  been  kept.  The  rent  in  the 
lease  of  1835  was  considerably  less  than  that  which  had  previously 
been  paid,  in  consequence  of  the  depreciation  in  the  value  of  rabbit 
skins.  It  had  been  recently  discovered,  since  the  potato  crop  became 
unsound,  that  potatoes  grown  on  new  land,  not  previously  broken 
or  cultivated,  and  in  a  sandy  soU,  are  less  susceptible  of  unsound- 
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1650.  ness,  and  in  consequence  there  was  a  great  competition  for  land  of 
that  description  to  plant  potatoes  in,  and  though  the  land  was  poor 
and  the  crop  small,  parties  were  willing  to  give  £4  an  acre  for  it* 
The  defendant  had  always  hitherto  used  the  rabbit-warren  aJs  such. 
Statement.  ^'^^  lulled  and  sold  the  rabbits ;  but  he  lately  threatened  to  sell  the 
rabbit-warren  to  parties  to  plant  potatoes,' and  advertised  the  rabbit- 
warren  to  be  let  out  in  lots  for  that  purpose,  and  twenty-seven 
persons  took  lots,  although  oautioned  against  doing  so.  The  portioD 
of  the  lands  so  let  never  had  been,in  the  mttMcy  of  man,  bitten  up. 
When  sandy  soil  is  broken  up  it  becomes  of  no  value,  and  likewiie 
oauses  injury  to  the  adjdning  lands  Upom  sand  drifls. 

Affidavits  in  support  of  the  statemetits  in  the  bill  were  made  by 
^nree  penons,  who  were  acquainted  with  the  lahds  for  thirty-'fivie) 
forty  and  fifty  years  t«q[>eetively. 

The  defendant's  ontrwer  dented  that,  at  the  taakitig  of  1^  leftse, 
twi^tUvds  of  the  lands  were,  or  had  te^n,  exclosiveiy  tned  tts  a 
yabbit^warven,  inasmu^  as  mi6h  pitrt  only  of  the  sidd  iMids  us  were 
unfit  for  aay  other  purpose  wei^'^  «xcbisively  used.  It  stated  tbAt 
rabbit^warrMis  since  the  pctaoe  liad  become  of  little  'value,  and  since 
then  were  let  in  the  uMai  way  as  agriouHiotl  farms  ate  let,  wilihoat 
any  stipulation  or  covenant  to  keep  them  up ;  that  Edwatd  Conn  in 
tafe  lifotkne,  and  the  Mimdant  sinoe  hk  deafli)  «ultivated  and  used 
the  lands  ifidiscriminaAriy,  or  in  etery  way  which  they  respeetivdy 
th<Hight  wouM  mi^e  them  more  productive)  and  did  so  cultivate 
them  with  the  knowledge  of  t\A  plsOntil^  The  answer  denied,  that 
the  defendant  had  adv«rt»ed  'tfae^warreii  to  be  let  for  potatoes,  <Mr 
tint  he  intended  to  set  fc  for  that  purp09S,  or  that  any  agreement 
had  been  entered  into  to  let  any  pirt  y>f  tin  warren.  The  defend- 
ant fiifther  stated  that  the  nsetttre  of  the  soil  proposed  to  foe  let  by 
him  was  a  mixture  of  d«rk,1ieavy  sand,  ttarl  and  moss ;  that  none 
0f  the  lots  proposed  to  be  t«t  comprised  ground  that  was  used  as  m 
ntbhit-^rarren  at  the  titne  ti  the  execution  of  the  lease^  and  that 
long  prior  to  the  Isase^tfae  graater  part,  if  not  the  entire^  of  the 
rabbil^warTen  had  been  firokea  up  and  euttivated. 

Affidavits  were  made  in  «uprp(nrt  of  the  answer.  The  affidavit  of 
Daniel  M'MuUen  stated  thai  for  the  last  twelve  or  thirteen  years  he 
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had  lived  with  the  defendant  aa  a  ^  Uboucec ;  thai  ainoethat  tine        IBSO. 

Rolk. 
the  defendant  had  broken  up «ad cnUivat^  any  and  every  part. of    ^-i  ,      / 

the  demised  prenii^ea,  indiagvimoaAelj,  which  he  tbonghi  moet  anitad     ^^*^^® 

for  agrioultQi^al  purpoaei^  or  would  produce  the  beat  .cr(^  and  that       ca»* 

he  broke  up  the  aame  with  the  knowledge  of  the.  laodlord ;  that  the     Sia^imi. 

greater  part  of  the  land  proposed  to  be  let,  in  Jaooary  last^  appeared 

to  have  been  long  {Hnevionalj  broken  np  and.coUivated,  and  wb» 

a  damp,  heavy  mijs:tiire  of  sand,  marl  and.moss^  not  suited  for 

rabbits  to  burrow  or  breed  in. 

The  affidavit  of  Robert  Clyde,  who»  as  w^  as  the  last  deponeoti 
was  a  marksman,  stated  that  the  defendant  did  not  break  up  the 
sand  hills  called  the  rabbit-warren,  and  that  more  than  two^tbirda  of 
the  lands  demised  by  the  lat^  Thooias  Churcb  to  the  defendant 
were  sand  hills,  and  were  still  kept  as  a  rabbit-warren. 

The  plaintiff  now  moved  to  oontinne  an  iiyunAtion^  whioh  had 
been  obtained  until  answer^  until  the  hearing  of  the  cause.  . 

T%e  Satioitar^GtmerQli  and  Mr.  Norm0nf,fw  tho  plainti£. 

Mr.  Brooke  and  Mr.  J,  O.  Lmpryy  for  the  defendant. 
QMeem's  College   v.  Hailefi  (a) ;   Lord .  Cfrey  de  Wikom   v. 
Sa9<m,Qi)i  MorUm  t.  Cogfan  (c);  AnsfeMein  w.  Bum^dfy  were  eited. 

The  Maxtor''  os*  ths  B^OiU,  tftar  otatiBg  ^IIkb  ^£MSEts  aa  they     j^tdjmeiu. 
appeal^  in  the  biU  and  answer,  said; —  . 

If  tho  ease  jrested  merely  on  the  loaltera  loC  &ot  in  iana  balvaan 
tha  parties,  wilboiit  regard  to  the  questioB  of  law,  I  riioald  have 
great  difficulty  ja  continuing  tte  injm^dion)  beaanae^il  the  u^naaw 
tion  were  continued,  I  night  do  irvepambla  damage. to  tha  defend^*: 
anti  ^whaxaaa^  if  1 4o.  not  giant  the  moftiaiiy'tliouglk  I  m^t  da  .an 
injury  to  the  plaintiff  it  is  not  an  irreparable  injury,  toh  he  covU 
recDveca^damagna  in  an  notion  at  law,  if  his  casa^be  snstainaMa  in 
law  and  in  fact  If.iha  bill  waa  dismissed  at^tha  heanngr 'v^ivk  it' 
would  be^  pronded  the  ddTendant  astaUishad,  in.  point  of  faaft^-.the 

(a)  14  East,  489.  (6)  6  Yes.  106. 

(c)  1  Hag.  190.  (d)  «  yet.  467. 
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defeAce  which  he  has  set  up,  the  Court  has  no  power  to  direct  an 
issue  to  ascertain  the  damages  sustained  hj  reason  of  the  injunction. 
In  equity,  therefore,  the  defendant  would  he  without  remedy ;  and  if 
he  sued  at  law,  he  would  he  told  he  had  no  remedy  at  law  for  the 
injury  complained  of,  as  it  was  sustained  in  consequence  of  an  order 
of  the  Court  of  Chancery.  That  is  the  reason  why  great  caution 
should  he  used  in  cases  of  this  kind  in  granting  injunctions. 

This  is  a  case  of  legal  waste,  if  there  was  waste  at  all.  The  hill 
is  sought  to  he  sustained  on  the  ground  that  ploughing  a  rahhit- 
warren  is  waste  at  Common  Law;  and  it  is  contended  that  a 
Court  of  Equity  will  grant  an  injunction,  in  aid  of  a  Court  of  Law, 
where  there  has  heen  legal  waste. 

It  has  heen  assumed  in  the  argument  that  ploughing  a  rahhit- 
warren  is  waste.  If  it  he  not,  the  right  to  an  injunction  fails.  To 
plough  up  ancient  meadow  or  ancient  pasture  is  waste  at  Common 
Law ;  and  it  has  heen  therefore  assumed  hy  Counsel  that  to  plough 
up  a  rahhit-warren  is  waste. 

On  looking  into  the  authorities  I  find  that  the  law  is  directly  the 
other  way.  In  Vin.  Abr.  tit  Waste,  vol.  22,  pp.  487,  438,  D,  I 
find  these  passages  : — ''If  an  ancient  meadow,  which  has  heen 
meadow  time  out  of  mind,  &c.,  as  Brook-meadow,  he  converted  into 
arable,  it  is  waste:  H.  8  Joe.  B. ;  Tresham  and  Lambcy  per 
Curiam.  But  if  meadow  be  sometimes  arable  and  sometimes  meadow, 
and  sometimes  pasture,  there  the  ploughing  of  it  is  not  waste :  H. 
8  Joe.  B^  per  Curiam ;"  and  in  the  following  page  (p.  438): — "If 
a  lessee  ploughs  the  land  stored  with  conies,  that  is  not  waste,  unless 
it  be  a  warren  by  charter  or  prescription :  P.  40  EL  JB,  between 
Moyle  and  Moyle,  adjudged  per  Curiam"  So  also  " if  a  lessee  of 
land  destroys  the  coney  burrows  in  the  land,  it  not  being  a  free 
warren  by  charter  or  prescription,  it  seems  it  is  not  waste :  TV.  9 
Car^  B.  Rot^  p.  1746." 

The  same  position  is  laid  down  in  RoU^s  Abridgment  and  the 
other  abridgments  of  the  law:  and  in  Hargrav^s  Co,  Lit^  53, 
a,  note : — "  If  B,  lessee  of  warren  by  charter  or  prescription, 
ploughs  the  land,  it  is  waste.  CW^a,  if  it  be  only  land  stored  with 
conies,  and  not  a  legal  warren  :  P.  40,  Eliz.  C  JB.,  Moyle^s  case^ 
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C.  a  note  21,  and  T.  40  Eliz^  n.  1 1 ;  Vid.  Noy.,  n.  312.  Stopping 
and  digging  coney  burrows  not  waste  in  a  warren :  Hal.  M.SS^ 
See  Noy,  70." 

If  a  lease  was  made  of  a  rabbit  warren  as  a  rabbit  warren,  the 
tenant  might,  perhaps,  be  considered  as  precluded  from  ploughing  or 
destroying  it.  Therefore  I  do  not  say  that  there  might  not  be  cases 
in  which  it  would  be  waste,  or  treated  as  waste,  to  plough  up  a 
rabbit  warren.  But  in  this  case  the  warren  is  demised  as  land. 
The  bill  makes  no  case  of  the  land  being  arable  or  pasture  land. 
The  case  made  by  the  bill  is  grounded  on  the  assumption,  that 
ploughing  a  rabbit  warren  is  waste. 

The  case  of  Angerstein  v.  Hunt  (o)  was  referred  to  by  the  Soli- 
citoT'GeneraL  In  that  case  an  application  was  made  for  an  attach- 
ment for  breach  of  an  injunction  against  ploughing  a  rabbit  warren. 
The  facts  are  not  stated  in  the  report.  It  may  have  been  a  warren 
by  charter  or  prescription,  or  the  lease  may  have  demised  it  as  such. 
There  is  a  statement  in  the  bill  from  which  it  may,  no  doubt,  be  con- 
tended that  injury  may  be  occasioned  to  the  plaintiff  by  ploughing 
this  land,  which  the  Court  should  interfere  to  prevent.  It  is  said 
that  the  soil  being  sandy,  a  drift  will  be  created  which  will  injure  the 
other  parts  of  the  lands.  Suppose  that  to  be  so,  and  that  ploughing 
up  the  rabbit  warren  is  not  waste,  an  action  in  the  nature  of  waste 
will  not  lie.  The  form  of  action  would  be  case,  and  then  a  question 
might  arise  whether  such  an  action  can  be  maintained  for  an  injury 
arising  from  the  exercise  of  a  legal  right  ? 

This,  therefore,  is  not  a  clear  case  for  damages  at  law,  and  if  it  be 
not,  what  is  the  rule  of  this  Court  in  such  a  case  ?  In  Stephens  v. 
Keatingeib)  Lord  Cottenham  says : — '^  I  have,  in  common  with  other 
Judges,  of  whom  Lord  Eldon  was  one,  frequently  expressed  my 
opinion,  that  in  doubtful  cases  great  care  ought  to  be  taken  by  this 
Court  not  to  grant  an  injunction  which  is  at  all  likely  to  prove 
unfounded ;  because,  if  it  turns  out  to  be  unfounded,  you  are  doing 
an  irreparable  injury  to  the  party  restrained ;  whereas,  by  with- 
holding it,  you  may  be  permitting  some  injury,  but  certainly  not  an 
injury  at  all  equal  to  that  which  you  are  doing  by  improperly 
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(a)  6  Vm.  478. 
VOL    1. 


(6)  2  Phil.  334. 
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granting  it.  The  tqW,  however,  is  confined  to  eades  where  tkere  is 
a  serious  doubt  on  the  mind  of  the  Judge  as  to  whether  the  title  to 
the  injunction  is  made  out  or  not ;  for  if  the  Court  sees  that  there  is 
a  clear  case  for  an  ii^unction,  it  would  be  absurd  to  say,  go  to  law 
and  proYC  that  whioh  you  have  already  proved  here^  before  I  grant 
the  injunction."  I  entertain  very  great  doubt  that  aoy  action  at 
law  could  be  sustained,  and  I  shall  therefore  make  no  rule  on  the 
motion. 


HENDRIE  V.  THOMPSON. 

Nov.  20,  22. 

A  petition  was  ^^^  petition  in  this  cause  was  filed  against  John  Thompson,  the 
Se*^  uWk"ffi    P"^^^  ^®^®^  ^  *^®  Edinburgh  and  Glasgow  Bank,  and  against 

cer  and  several  a  number  of  persons  who  were  Directors  in  the  Bank.    The  respon- 

Directors  of  a 

Joint-Stock      dents  all  lived  out  of  the  jurisdiction  of  the  Court.    The  petition 

Bank,  who  all  *^ 

resided  out  of   prayed  a  discovery  from  the  respondents  of  certain  matters  in  aid  of 

the   jurisdic- 

tion,  for  a  dis-  *  defence  at  law  against  an  action  brought  by  John  Thompson 

covery  in  aid 

of  a  defence  to  alone,  as  the  public  officer  of  the  said  Bank,  against  the  petitioner, 

law  by  the     ^^  ^  ^^'^  ^^  exchange,  and  an  injunction  to  restrain  the  proceeding 

^aiMt**  ihA      **  ^^'      "^^^  defence  at  law  was  want  of  consideration.     Notice  of 

gJf^JJ^.*^^    trial  in  the  action  at  law  served  was  for  the  26th  of  November. 

tor  an  mjunc- 

tion  to  restrain  The  petition  was  filed  on  the  I6th  of  the  same  month. 
the    action. 
The  injunction 
was  renised  be- 
cause the  Di.         The  SoUdtor-Generai  and  Mr.  F.  W.  Wabk,  for  the  plaintiff, 
rectors  were 

not  parties  to    who  now  moved  for  an  injunction, 
the^record  at 
law,   and  an 

them  woul/         *^-  ^^^  *°<*  ^r.  Gibbon,  for  the  defendants, 
not   be  evi- 
dence agamst  the  plaintiff  at  law. 

But  Semble,  the  readenee  of  the  Directors  abroad,  and  the  want  of  power  to 
compel  a  discovery  firom  them,  would  be  sufficient  ground  for  refusing  the  injunction. 

The  exception  that  members  of  a  Corporation  may  be  parties  to  a  bill  of  dis- 
covery, though  they  have  no  personal  interest,  does  not  apply  to  members  of  Joint- 
stock  Conipanies  who  sue  and  are  sued  by  a  public  officer. 


Digitized  by 


Google 


JudgmtiU, 


CHANCERY  REPORTS.  279 

The   Queen  €f  Portugal  y.   OfyH(a),  Kerr  v.  Eew(b\  Lord        1850. 
Eedesdale's   Treatuey  p.  493,  34th  ed<,  Anderson  t.  Dowling(c), 
Thorpe  V.  Hughee  (rf),  were  cited. 


The  Mastsb  of  the  Rolls. 

This  is  a  petition  of  discovery  in  aid  of  ^  defence  to  an  action  at 
law,  brought  b]r  John  Thompson,  the  public  officer  of  the  Edin- 
burgh and  Glasgow  Bank.  It  is  to  be  observed,  that  the  statement 
is,  that  John  Thompson  knows  nothing  of  the  matters  in  questicm. 
So  far  as  the  disooverj  is  sought  against  him,  there  is  no  reason  for 
filing  the  petition*  There  are  a  great  number  of  other  respondents 
who  reside  ont  of  the  jurisdiction,  uid  whom  the  petition  seeks  to 
interrogate. 

Neith^  the  petition  nor  the  notice  of  this  motion  ask  that  the 
notice  of  the  cattse  petition,  or  of  this  motion,  on  John  Thompson  or 
his  solicitor  shall  be  deemed  good  service  of  die  other  respondents. 
It  is  perfectly  clear  that  I  have  no  jurisdiction  or  authority  in  this 
case,  under  the  Act  of  Parliament,  to  order  service  on  any  of  the 
respondents  out  of  jurisdiction,  nor  have  I  any  jurisdiction  to 
order  substitution  of  service  on  the  authority  of  Hothouse  v.  Court- 
eney,  and  that  class  of  cases.  If  the  Court  cannot  acquire  jurisdic- 
tion against  the  other  defendants,  independently  of  John  Thompson, 
I  should,  if  I  were  to  make  the  order  sought,  in  effect  grant  an 
injunction  against  this  bill  of  exchange  ever  being  proceeded  on  at 
all,  as  John  Thompson  has  no  means  of  compelling  the  other  res- 
pondents to  appear  and  answer. 

It  is  not  neceflsary,  howevor,  to  decide  the  case  on  that  ground. 
In  The  Queen  of  Portmg<d  v.  Glyn  (e)  it  was  decided  that  a  bill  of 
discovery  in  aid  of  a  defence  at  law  could  not  be  sustained  against  a 
peiBon  who  is  not  a  party  to  tibe  record  at  law,  although  the  bill 
(diargeB  that  he  is  soleiy  interested  in  the  subject  of  the  action. 
Tlierefore,  where  a  trustee,  or  a  person  vrhoee  name  is  used  for  the 
benefit  of  another,  sues  at  law,  you  cannot  file  a  biU  of  discovery 

(a)  7  CI.  &  IHn.  466.  (6)  5  M.  &  O.  164. 

(c)  11  Ir.  Eq.  Rep.  590.  (lO  3  M.  A  O;  742. 

(c)  TCU&Fm.  466. 
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1850.        against  him,  joining  as  defendant  in  the  suit  the  person  beneficially 
RoUs, 
^ /— ^     interested  in  the  suit  at  lnw.     The  ground  on  which  it  was  con- 

HENDSIE 

^^  tended  in  argument  that  The  Queen  of  Portugal  was  properly 

THOBfPsoN.  made  a  party,  appears  to  have  been,  that  where  there  is  a  trust. 
Judgment.  ^^  something  in  the  nature  of  it,  a  Court  of  Law  will  allow 
the  admission  of  the  person,  for  whose  benefit  the  action  is 
brought,  to  be  given  in  evidence  against  the  nominal  party  on 
the  record.  But  Lords  Cottenham,  Lyndhurst  and  Brougham, 
all  concurred  in  acting  on  the  previous  decisions,  and,  among 
others,  the  case  of  Irving  v.  Thompson  (a),  in  which  the  Vice- 
chancellor  of  England  fully  considered  the  subject,  and  decided 
that  it  was  the  settled  and  established  rule  of  a  Court  of  Equity 
that  persons  who  are  not  parties  to  the  record  at  law  cannot  be 
joined  as  defendants  in  a  bill  of  discovery.  The  supposed  excep- 
tion to  this  rule,  viz.,  that  of  the  lessor  of  the  plaintiff  in  a  case  of 
ejectment.  Lord  Cottenham  states,  in  Kerr  v.  Rew  {b\  not  to  be  any 
exception  at  all ;  for  he  had  consulted  some  of  the  Common  Law 
.  Judges,  who  had  informed  him  that  a  Court  of  Law  always  treated 
the  lessor  of  the  plaintiff  as  a  party  to  the  record.  The  latter  part 
of  Lord  Cottenham's  observations,  in  The  Queen  of  Portugal  v. 
Gfynn,  are  peculiarly  applicable  to  the  present  case.  He  says : — 
**  The  demurring  party  might  in  this  case  be  examined  as  a  witness 
for  the  plaintiffs  to  the  bill  of  discovery,  the  defendants  at  law ;  as 
may  the  assured,  not  a  party  to  the  record,  for  the  underwriter,  as 
stated  by  Lord  Abinger  in  his  judgment  on  this  case.  The  case  of 
the  lessor  of  the  plaintiff  in  ejectment  being  compelled  to  answer  a 
bill  of  discovery,  is  no  authority  against  the  rule ;  for  he  is  con- 
sidered in  all  respects  as  a  party  to  the  record,  which  the  assured  is 
not,  and  accordingly  may  be  examined  as  a  witness ;  and  therefore, 
v'  if  your  Lordships  were  to  sanction  the  principle  upon  which  the 

judgment  of  the  Court  below  has  proceeded,  a  very  mischievous 
innovation  would  be  made  in  the  rules  and  practice  of  Courts  of 
Equity  as  to  compelling  discovery;  and  an  inquisitorial  power  would 
be  established,  by  which  persons  not  parties  to  any  litigation  might 
be  compelled,  in  a  contest  between  others,  to  discover  the  secrets  of 
their  own  affairs,  upon  an  allegation,  which  could  not  perhaps  be 
(«)  9  Sim.  23.  (6)  5  M.  &  Cr.  164. 
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denied,   that  they  had  some  interest  in  the  subject-matter  of  a        1850. 
•^                                                                             ^          RoOs, 
litigation  between  others;  and  as,   if  the  defendant  at  law  be     '^— ^ ' 

HENDRIE 

entitled  to  the  discovery  in  aid  of  his  defence,  the  action  cannot  ^^ 

be  permitted  to  proceed  till  such  discovery  be  obtained,  an  easy  thob«pson. 
expedient  would  be  afforded  of  defeating  the  enforcement  of  legal  Judgment, 
rights  by  action  at  law,  by  filing  bills  of  discovery  against  persons 
not  parties  to  the  record,  and  out  of  the  jurisdiction,  upon  an  allega- 
tion of  their  being  interested  in  the  subject-matter  of  the  action. 
Of  the  possibility  of  such  an  abuse  the  present  case  furnishes  a 
striking  example.  The  rules  of  Courts  of  Equity,  as  they  have 
hitherto  existed,  cannot  lead  to  such  an  abuse." 

The  ground  on  which  the  case  was  argued  before  me  was  the 
same  as  that  used  in  the  House  of  Lords  in  the  case  of  The  Queen 
of  Portugal  v.  Glt/n.  It  was  contended  that  the  answer  of  the 
Directors  could  be  given  in  evidence  in  the  action  at  law.  I  am  of 
opinion  that  their  answer  would  not  be  evidence.  It  was  decided 
by  Lord  Ellenborough,  in  The  Mayor  of  London  v.  Campbell  {a), 
that  an  admission  by  a  member  of  a  Corporation  could  not  be  given 
in  evidence  in  an  action  against  the  Corporation. 

In  the  case  of  Bowles  v.  Page  {b)  a  question  arose  as  to  the  effect 
of  notice  to  a  member  of  a  public  Company,  which  was  represented 
by  a  public  officer.  Tindal,  C.  J.,  adverts  to  the  dictum  of  Baron 
Parke,  in  Steward  v.  Dunne  (c),  and  lays  down  that,  in  the  case  of 
a  Company  in  the  nature  of  a  Corporation,  the  ordinary  principle  of 
partnership  is  not  applicable,  and  that  notice  of  a  fact  to  one  is  not 
notice  of  it  to  the  other.  On  the  same  principle  the  admission  of 
one  is  not  binding  on  the  other.  The  reason  assigned  is,  that  these 
Companies  are  fluctuating  bodies,  and  may  consist  of  different  persons 
from  those  who  were  the  members  of  them  when  the  notice  was 
given.  Tindal,  C.  J.,  says: — ''We  are  of  opinion  that  a  Joint- 
stock  Banking  Company,  established  under  the  provisions  of  the 
7  G.  4,  c.  46,  and  1  &  2  Vie.  c.  96,  and  suing  in  the  name  of  a  public 
officer,  is  not  to  be  considered  as  an  ordinary  co-partnership,  but  a 
quasi  corporate  body,  and  that  such  Joint-stock  Company  is  not 

(a)  1  Camp.  23.  (b)  3  Man.  Gr.  &  Sc.  16. 

(c)  12M.  &W.  664. 
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1850.        affected  by  that  which  may  be  known  to  any  individual  shareholder. 
Rolh. 
' V '     The  public  officer  represents  a  fluctuating  body,  and  sues  for  tlie  ex- 

HENDRtE 

^^  isting  body  of  shareholders,  who  may  be  different  persons  from  those 

THOMPSON,  •^ho  were  so  at  the  time  when  Uie  cause  of  action  accarued.  And 
Judgment,  ^^s  opinion  is  confirmed  by  what  fell  from  Mr.  Baron  Parke,  in  Siew- 
ard  V.  Dwm  (a),  although  it  was  unnecessary  to  decide  the  point 
in  that  case.  It  was  pressed  upon  us  in  the  course  of  the  argument, 
that,  even  assuming  Uiat  to  be  the* law  in  general,  yet  as  Dixon  was 
a  member  of  the  Board  of  Directors,  the  Company  must  be  affected 
by  that  which  was  known  to  him ;  but,  as  the  case  states  that  he 
had  not,  as  a  Director,  any  management  of,  or  interference  in,  the 
banking  accounts,  we  think  that  the  circumstance  of  his  being  a 
Director  makes  no  difference  in  this  respect*"  It  appears  to  me^  on 
the  authority  of  that  case,  that  the  answer  of  any  of  the  JHrectors 
would  not  be  admissible  in  evidence  in  the  action  at  law. 

It  may,  however,  be  said  that  that  is  not  exactly  the  test  by  which 
to  decide  whether  or  not  a  biU  of  discovery  will  lie,  because  there 
are  cases  in  which  it  has  been  considered  that  a  bill  of  discoveiy 
will  lie,  even  where  the  answer  would  not  be  evidence,  in  order  to 
gain  information. 

Lord  Redesdale,  in  his  Treatisej  5th  ed.,  p.  223,  says : — *<  There 
seems  to  be  an  exception  to  the  rule  in  the  case  of  a  Corporation. 
For,  as  a  Corporation  can  answer  no  otherwise  than  under  the  comnon 
seal,  and  therefore  though  they  answer  falsely^  iheite  is  no  remedy 
against  them  for  perjury,  it  has  been  usual,  where  a  discovery  of 
entries  in  the  books  of  the  Corporation,  or  of  any  act  done  by  the 
Corporation,  has  been  necessary,  to  make  Uieir  secretary,  or  book- 
keeper, or  other  officer  a  party ;  and  a  demurrer,  because  the  bill 
showed  no  claim  of  intere6t  in  the  defendant,  has  been  in  such  casto 
overruled."  In  the  case  of  Glnscott  v»  The  Oovemor  and  Company 
of  the  Copper^miners  of  England  (b)^  the  Vice-Chanoellor  of  England 
decided  that  the  principle  applied  to  the  case  of  a  bill  of  discoveiy, 
and  he  held  that  t^  officers  of  a  Corporation  might  be  made  parties 
to  a  bill  of  discovery,  although  they  had  no  interest.  That  is  the 
only  class  of  cases  that  has  any  application  to  this  case,  or  on  which 

(a)  12  M.  &  W.  664.  (6)  H  Sim.  305. 
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this  application  could  be  sustained.     If  this  be  a  quasi  Corporation,        1850. 

as  stated  in  the  case  in  3  Man.  Gr.  Sf  Sc^  it  might  be  argued  that     ' ^ — ' 

the  rule  as  to  Corporations  would  apply,  and  that  the  Directors  of  ^^ 

this  Joint-stock  Company  might  be  made  respondents  on  the  same    Thompson. 
principle.  Judgment. 

This  question  was  not  raised  in  argument,  and  I  have  felt 
some  difficulty  upon  it.  In  the  case,  however,  o{  Dummer  v:  The 
CorponUion  of  Chippenham  (a),  Lord  Eldon,  after  adverting  to  the 
general  rule,  that  a  mere  witness  is  not  to  be  made  a  party  to  a  suit, 
and  the  exception  to  the  rule  in  cases  of  arbitrators  and  attorneys, 
and  in  the  case  of  a  Corporation,  whose  officers  and  servants  were 
made  parties,  states  that  he  would  **  be  unwilling  to  go  farther  than 
the  Court  has  already  gone  upon  the  point."  In  the  case  of  IJe  Teseier 
Y.  The  Margravine  of  Anspaeh  (b),  Lord  Eldon  also  adverts  to  the 
case  of  the  agents  or  servants  of  C(»rporation8  being  made  parties, 
and  to  its  being  an  exception  to  the  rule  of  not  mdcing  witnesses 
parties. 

In  this  case  the  public  officer  is  before  the  Court,  and  there  is  no 
case  to  show  that  the  principle  laid  down  by  Lord  Eldon,  and  which 
18  applicable  to  Corporations,  because  they  do  not  put  in  an  answer  t 

on  oath,  is  applicable  to  a  case  where  the  public  officer  is  before  the 
Court,  who  does  put  in  an  answer  on  oath.  I  do  not  feel  justified  in 
introducing  another  exception  to  the  general  rule. 

Independently  of  the  reasons  which  I  have  stated,  the  motion 
shookl  be  refused.  It  is  made  on  the  eve  of  the  trial  at  law,  and 
aeo<Hrding  to  the  case  of  Thorpe  v.  Hughes  (c)  that  is  sufficient 
ground  for  refusing  it. 

For  these  reasons  I  am  of  opinion  that  the  motion  should  be 
refused. 

(«)  14  Ves.  252.  (b)  15  Ves.  164. 

(c)  3  M.  &  Cr.  742. 
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1850. 
RoUs. 


BAXTER  V.  COMBE. 

Nov.  15,  18. 

The  Conrt  The  bill  in  this  cause  was  filed  in  November  1849»  and  amended 
will    not,     in 

the    first    in-  on  the  24th  of  April  1850,  and  prayed  an  injunction  against  the 
stance,    inter- 
fere by  injunc-  further  infringement  of  a  patent  granted  to  the  plaintiff  Peter 

the  infiinge-     Carmichael  in  trust  for  himself  and  the  other  plaintiffs,  and  con- 

r^ent,^  unless  structing  any  machine  such  as  that  mentioned  in  the  patent,  or  any 

interrupted  j^^  jjjn  g^^^j  that  there  was  in  use  in  1846,  for  the  purpose  of 

enjoyment  un-  '  ^     '^ 

der  it,  but  will  heckling  and  dressing  flax,  a  machine  called  "  The  Flat  Machine," 
^rect   an  ac-  ^  ©       -^  > 

tion  to  be  which  was  worked  partly  by  machinery,  and  partly  by  manual 
the  legal  right,  labour,  and  which  was  susceptible  />f  improvement  by  the  addition 
filtofi  the^ill  *^®^^^  ^^  certain  mechanical  means,  whereby  the  manual  labour 

is  a  ground  for  theretofore  used  in  the  working  of  the  machine  could  be  dimi- 
rerosin^   the  ° 

injunction.        nished,  and  the  result  rendered  more  certain.     That  the  plaintiff 

patent  was  ob-  Peter   Carmichael,  who  was   in   the  employment  of  the   plaintiff 

SS^all^ed  in-  ^^^ter,  discovered  a  certain  apparatus  adequate  for  effecting  such 

U^^k^°place  i°iprovement.     That  letters  patent  were  obtained  by  the  plaintiff 

in  1847,  and  Carmichael,  which  were  enrolled  on  the  16th  of  May  1846,  and 
the    bill    was  ^  ^ 

not  filed  for  a  specification  of  the  invention,  enrolled  on  the  13th  of  November 
more  than  two 

years    after-     1846,  describing    the  nature  of  the  invention   and    the    several 
wards,  the  in- 
junction was    parts  thereof.       That  after  the  grant  of  the  said  letters  patent, 

refiised 

.  but  before  the  2nd  of  January  1847,  the  defendant  James  Combe, 

ment  to  pur-  ^ho  had  constructed  a  machine  for  the  same  purpose,  applied  to  one 

chase  a  license 

to  use  a  pa-  of  the  plaintiffs  (Marsden),  for  a  license  to  use  the  said  machinery. 

in  equity,  pre-  A  correspondence  ensued  between  them,  which  was  set  forth  in  the 
elude  a  par^ 

firom  disputing  bill,  commencing  on  the  2nd  of  January  1847,  and  ending  in  No- 
its  validity 

vember  1847.    At  first  the  defendant  agreed  to  the  terms  proposed 

by  Marsden  for  a  license  to  use  the  patent ;  but  afterwards,  being 
advised  that  his  machine  did  not  fall  within  Carmichael's  specifica- 
tion, he  declined  them.  The  bill  stated  that  the  machine  constructed 
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by  the  defendant,  with  some  slight,  but  immaterial,  changes,  was  a 
colourable  imitation  of  the  plaintiff's  original  invention. 

The  defendant,  by  his  answer,  stated  that  the  "flat  machine" 
being  imperfect  in  many  particulars,  he  invented  and  applied  so 
many  different  parts,  and  made  such  extensive  alterations,  that  the 
machine  completed  by  him  was  of  an  entirely  different  construction, 
and  was  in  fact  an  original  invention,  and  that  he  obtained  a  patent 
for  it,  which  was  enrolled  on  the  7th  of  September  1848.  The 
answer  also  submitted  that  the  plaintiff's  patent  was  void  as  patent- 
ing a  principle,  and  because  the  specification  was  vague  and  uncertain, 
and  stated  that  the  letters  and  proposals  of  the  defendant  were  written 
and  made  under  a  misapprehension  of  the  facts  and  of  the  defendant's 
rights.     The  plaintiff  now  moved  to  continue  an  injunction. 


1850. 
JRoUs. 


Statement, 


Mr.  Brewster  and  Mr.  Maley^  for  the  plaintiff. 


Argument, 


Mr.  Napier^  Mr.  F.  Fitzgerald  and  Mr.  Pilkington,  for  the 
defendant. 

Bacon  v.  Jones  (a),  Muntz  v.  Orenfell{h\  The  Electric  Tele- 
graph Company  v.  NoU  (c),  Cutts  v.  Curtis  (rf),  -^«^  ▼•  Thomp- 
son (e\  were  cited. 


Nov.  18. 


The  Master  of  the  Rolls. 

It  appears  that,  previously  to  1846,  there  was  a  machine  called  Judgment. 
"  Robinson's  Flat  Machine,"  used  for  the  purpose  of  dressing  and 
heckling  flax.  A  patent  was  obtained  for  Robinson's  machine,  which 
has  expired.  A  portion  of  the  process  of  heckling  and  cleansing 
the  flax  in  that  machine  was  performed  by  machinery,  and  another 
part  by  manual  labour.  The  part  of  the  process  which  was  carried 
on  by  manual  labour  was  turning  or  reversing  the  holders,  and 
moving  these  holders  along  the  table,  the  object  of  this  being  to 
heckle  both  sides  of  the  flax.  The  rest  of  the  process  was  carried 
out  by  machinery.    It  was  found,  in  practice,  that  the  effect  of  per- 

(«)  4  M.  &  Cr.  433.  (6)  7  Jur.  121. 

(c)  2  P.  Coop.  41.  (rf)  2  P.  Coop.  60. 

(e)  3  Mer.  622. 
VOL.  1.  37 
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forming  this  part  <^  the  process,  hj  manual  lal)our^  waa,  that,  if  tha 
manual  labour  waa  carelessly  perCpm^d,  the  process  was  not  effectual. 
It  theic^ore  became  a  great  object  tp  4is^oyer  a  mode  bj  which  the 
wbole  process  should  be  c^ried  out  by  njn^achinery.  One  of  the 
plaintiffs  (Fe^r  Carmjichael)  iQvept^^  or  supposed  that  he  had 
inve;^tedt  a  mode  by  which  i}^  whole  prxy^essof  hecUjing  ajcid  dress- 
ing should  be  carried  on  by  machinery;  a^  baying  t^ius,  as  he 
considered,  invented  this  new  proc^ess,  he  entered  inta  a^  agi^^n^^i^^ 
with  the  other  plainti^s  in  April  18^6.  The  object  of  that  agree- 
ment was,  that  they  should  become  pajrtners  in  that  inyentiour 
Shortly  afterwards,  in  lyfiay  1846,  Peter  Carmichael,  one  of  Uie 
plaintjiffs,  took  out  a  patent.  I  pass  by,  for  the  present,  the  corres^ 
pondence  between  Marsden,  one  of  the  plainti^s^  apd  the  defendant 
in  the  interval ;  but  it  appears  that  the  defendant  James  Combe  also 
invented,  as  he  alleges,  a  machine  calculated  to  carry  out  the  same 
process — ^that  is,  to  supply  the  defect  in  Robinson's  machine,  and 
to  have  that  done  by  machinery  which  was  previously  performed 
by  manual  labour.  The  present  bill  has  been  filed,  alleging  that 
the  defendant  has  infringed  the  plaintiff's  patent. 

I  thin^  it  quite  plain  .on  tl»^  ai^fliorities  ti^t  }\f  is  imppssible  legally 
to  p^l^t  a  principle,  a?id  tl^erefor^  it  wp^l4  b^  ix^pa9^ble^r-ml^)pe]y 
because  a  certain  portion  of  the  process  carried  o}^  by  Robinson's 
flat  machine  was  done  by  manual  labour — for  any  person,  who  has 
invented  a  mode  by  which  that  which  was  previously  doi).e  bg^  moimal 
labour  might  be  done  by  machinery,  to  pi^eyent  any  otW  person 
firqm  having  recourse  to  machipeiy  fqr  the  same  pi^ppse,  p^viddd 
his  mgpKshine  was  not  a  copy^  or  a  coJloi^Ue  copyi  of  the.  iny/^ Q^ii^ 
of  the  other  parties.  Yo,u  canpot  preyjent  ap^ther  frcw  ^W^9» 
"  I  will  also  dispen^  with  maAnal  labpi^ ;  but  X  w^  do  it  by  a 
prpfffGiss  wliich  is  much  better  than  yours.^ 

This  ^m%  hoiypv(?f,  1^  been  institnJ;^  o^  tjiq  allegations  on.  the 
pl^ti^Ts  pi^  tWtbja  de^di^^'s  mac^ugie.  is  a  colourable  ^it^||4oa 
of  the  p^aii^tijf^.ii^ention^  I  haye  re^d  the  spepi^catioi^  pn  t)pU^ 
si<j£S ;  b9th  refiep  to  difawings^  and  I  %4  'l\  impossijde  tp  cp^e  to  a 
satisfactory  conclusion  as  to  whether  one  is  a  colourable  imitation  of 
the  other.  But  it  is  plain  to  me,  unless  some  di^culty  .ar^es  firom  the 
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correspoiideilce  in  this  case,  tlifi:t  the  case  falls  within  that  class  of 
cases  hi  which  th^  Coiri*t  will  not  interfere  by  injunction  in  the  first 
instance,  but  will  direct  an  aXition  to  be  brought.  There  is  no  doubt 
that^  wh^re  (here  ha^  beeii'  a  long  and  uninterrupted  possession  of  a 
pat^nt^  the  <3btkrt  hils,  in  some  ikiBtances,  interfered  summarily.  The 
latest  case  in  which  rtiat  was  doiie  fts  Ster^ens  v.  Keating  {a),  in 
which  case  tin  injunction  T^as  granted  although  there  had  been  no 
trial  at  law.  But  the  patent  i^  that  cas^  was  comparatively  of  an 
old  date ;  it  wte  granted  in  1833^  and  iM  application  for  the  injunc- 
tion was  in  1847.  Lord  Cottenham  points  out  the  exception  to  the 
general  i^e  which  exists  in  cases  of  patents.  He  says : — **  In 
patent  eases,  hoWever,  a  rule  steps  in  which  iis  quite  consistent  with 
the  ^end  rtde  to  which  I  have  jtkst  inferred,  and  indeed  is  only 
an  instance  of  the  exception  whidi  a  correct  statement  of  that  rule 
mtrtt  always  include,  viz.,  that  bng  and  uninterrupted  possession 
shall  be  considered  such  prima  facie  evidence  of  title  as  to  justify 
the  Court  in  protecting  the  patent  right  by  an  injunction  until  its 
invalidity,  if  it  %e  invalid,  shall  have  been  estabHshed  by  an  action 
at  law.''  It  is  clear  that  in  this  case  there  is  not  that  long  and 
uninterrupted  possession  of  the  patent  which  brings  the  case  within 
the  exception  to  the  general  ml^e.  The  dates  in  this  case,  and  the 
plaintiff's  di^ay,  justify  the  Court  in  requiring  that  an  action  should 
be  brought. 

The  plaintiff's  patent  was  enrolled  in  November  1846.  No 
doubt  the  correspondence,  to  which  I  shall  advert  just  now,  took 
place  in  the  interval  between  the  plaintiff  Marsden  and  the  defend- 
ant Combe;  but  the  parties  were  at  arms'  length  so  long  ago  as 
November  1847.  The  plaintiff's  solicitor  wtotfe  a  leftter  in  June 
1848,  threatening  proceedings  ikt  laVr.  Bi  the  same  month  there 
was  an  answer  by  the  defendant,  rehiring  to  a  solicitor,  who  said 
he  was  ready  to  enM*  aoi  a^t^e^ttoccJ,  aehd  tJie  bill  Was  nbt  filed  until 
the  moQth  of  November  1849.  If  ih^te  has  beetl  an  infringement 
of  this  patent)  the  i^amtiff  might  have  b^onght  his  case  before  the 
Court  two  years  ago.  I  thiiik  it  clear,  therefore,  Unless  there  is 
soDMlhing  in  the  oortespondetice  bet<ween  the  {Plaintiff  Marsdeh  and 

(a)  2  PhiL  333. 
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the  defendant  Combe,  which  imposes  a  duty  on  me  to  grant  the 
injunction,  that  this  is  not  a  case  of  long  and  uninterrupted  posses- 
sion within  the  exception  to  the  general  rule. 

There  are  two  defences  set  up  by  the  answer — one,  that  the 
plaintifiTs  patent  was  invalid  on  three  different  grounds: — ^First, 
that  it  is  not  an  original  invention  ;  secondly,  that  the  specification 
was  imperfect ;  and,  thirdly,  that  it  is  an  attempt  to  patent  a  prin- 
ciple. But  the  invalidity  of  the  patent  is  not  the  only  defence  set 
up  by  the  answer.  It  also  states  that  the  defendant  never  infringed 
the  patent ;  he  says  that  the  mode  by  which  the  end  was  obtained 
by  his  machine  is  totally  different  from  that  by  which  it  was 
obtained  by  the  plaintiff's  machine,  and  that  it  is  impossible  to 
patent  a  principle.  There  are  many  patents  which  I  could  refer  to, 
which  show  that  a  principle  cannot  be  patented.  For  example, 
there  are  no  less  than  three  modes  of  preserving  timber  from  dry 
rot,  and  three  patents  seeking  the  same  object 

The  plaintiff  has  strongly  contended  that  the  correspondence 
between  Marsden  and  Combe  ought  fb  influence  the  Court  either 
in  granting  an  injunction,  or  putting  the  defendant  under  terms.  It 
is  not  necessary  to  go  through  that  correspondence.  I  may  state 
generally  that  what  was  mainly  relied  on  in  it  is,  that  in  the 
interval  between  November  1846,  when  the  patent  was  enrolled, 
and  November  1847,  the  defendant  had  agreed  with  Marsden  to 
purchase  the  right  to  use  the  plaintiff's  patent,  and  accordingly  did 
use  it. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the  defendant 
having  agreed  with  the  plaintiff  to  purchase  the  right  to  use  the 
patent  which  the  plaintiff  had  enrolled  in  November  1 846,  a  sort  of 
estoppel  arose,  which  precluded  him  from  raising  the  question  of 
the  invalidity  of  the  patent,  and  that  he  cannot  dispute  the  validity 
of  the  patent,  of  which  he  has  become  the  equitable  assignee. 

But  the  objection  of  estoppel  only  applies  to  one  portion  of  the 
defence,  viz.,  the  invalidity  of  the  patent.  It  is  no  answer  to  the 
defence  that  the  defendant  never  infringed  the  patent.  There  is, 
therefore,  no  foundation  for  the  argument  that  I  ought  to  grant 
an  injunction  on  that  ground.    But,  though  the  defendant  were  to 
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be  considered  as  assignee  of  the  patent,  I  am  not  prepared  to 
admit  that  the  effect  of  a  license  to  use  the  patent  would  in 
equity  create  an  estoppel. 

That  question  arose  in  the  case  of  Pidding  y.  Franks  (a).  In 
that  case,  the  plaintiff  had  obtained  a  patent  for  his  invention  for 
hermetically  sealed  self-clarifying  coffee,  and  he  assigned  to  the 
defendant,  Swinburne,  the  sole  and  exclusive  license  for  the  manu- 
facture and  sale  of  the  patent.  Swinburne  made  an  equitable 
assignment  of  all  his  interest  under  the  deed  to  the  other  defendants. 
The  bill,  after  stating  that  these  defendants  had  adulterated  the 
coffee  and  sold  it  in  the  plaintiff's  packages,  prayed  an  injunction. 
The  answers  disputed  the  validity,  and  disclaimed  the  use  of  the 
patent.  Counsel  submitted  that,  as  licensees  of  the  patent,  the 
defendants  were  estopped  from  denying  its  validity,  and  cited 
several  cases  at  law  to  that  effect ;  but  Lord  Cottenham  thought 
the  case  so  plain,  that  he  did  not  call  on  the  defendant's  Counsel. 
He  said : — '^  Are  the  defendants  not  to  be  at  liberty  to  say,  we  have 
bought  the  patent  and  paid  for  it,  but  we  do  not  intend  to  use  it ; 
they  are  mere  equitable  assignees,  and  why  should  they  be  deprived 
of  this  right,  which  every  stranger  has,  of  disputing  the  validity  of 
the  patent  ?  It  is  no  ground  for  interposition,  that  at  one  time  they 
thought  of  availing  themselves  of  the  patent,  and  have  now  chosen 
to  abandon  it.  A  party  cannot  be  called  upon  to  admit  that  which 
is  the  very  point  he  disputes.  Before  the  Court  exacts  any  such 
admission  as  the  plaintiff  here  seeks,  it  ought  to  be  clearly  satbfied 
that  the  case  he  sets  up  is  made  out.'*  I  do  not  see  any  distinction 
in  principle  between  that  and  the  present  case. 

I  offer  no  opinion  as  to  how  far  the  cases  at  law  may  be  brought 
to  bear.  All  I  say  is,  that,  according  to  the  view  taken  by  Lord 
Cottenham  and  Vice-chancellor  Knight  Bruce,  the  circumstance 
of  having  used  the  patent  does  not  prevent  the  party  from  saying 
that  it  is  invalid.  I  see  no  ground  for  putting  the  party  under 
terms.  I  have  accordingly  drawn  up  the  order  exactly  in  confor- 
mity with  the  order  of  the  Vice-chancellor  in  that  case,  as  affirmed 
by  Lord  Cottenham.    It  is,  that  the  motion  for  the  injunction  shall 

(a)  1  M*N.  &  Gor.  36. 
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stand  wwr,  without  pi*ejadioe  to  any  queBtkm  in  the  catlse,  with 
liberty  to  the  phdntifi^  or  the  plaintiff  P.  Carmiehael,  to  bHng  such 
action  at  law  as  he  or  they  may  be  advised,  against  the  defendantf, 
or  either  of  them,  with  liberty  to  the  parties  to  apply  as  they  may 
be  advised,  and  the  defeiidaiit  Combe  is  to  produce  the  letters,  sub- 
ject to  exception.  I  have  framed  the  order  so  as  to  offer  no  opinion 
whether  they  will  be  admissible  in  evidence. 


1850. 
Dec.  20. 

1851. 
Jan.  14. 


O'BRIEN  V.  FITZGERALD. 


A  fond  secured  An  indenture  was  made  on  the  21st  of  November  1827,  On  the 

was  by  a^^-  marriage  of  Thomas    Francis   Comyn  with    Margaret    Skerrett, 

^S,  madtin  thereby  a  certain  mortgage,  dated  the  14th  of  September  1825,  on 

]^?*  *^!?f!fl  certain  lands  therein  mentioned,  to  secure  the  etm  of  £4000,  was 
red  to  trustees  '  ' 

upon  trust  to    assigned  to  the  trustees  therein  mentioned,  on  trust  amonsst  other 
permit  the  bus-  °  -»  o 

band  to  receive  things,  luid  "  from  attd  after  the  solemnization  thereof,  to  permit  and 

the  interest  of 

the  sum,  whe-  suffer  the  said  Thomas  Francis  Comyn  and  his  assigns,  during  the 

ther  it  should 

continue  in-    joint  lives  of  him  and  the  said  Margaret,  to  receive  and  take  the 

Tested  and  se« 

cured  as  it  was  annual  interest  of  the  sum  so  secured  by  said  mortgage,  decree  and 

be  inyested  in  judgment,  whether  the  same  shall  continue  invested  and  secured  as 

c^^  forl^e    ^^  ^  ^^  present,  or  shall  be  invested  in  any  other  security  or  secu- 

dS^we^i^    rities,  to  and  for  his  and  their  own  use  and  benefit ;  and  upon  further 

otiier  trusts,     trust,  ftom  and  after  the  decease  of  the  said  Thomas  Francis  Comyn, 
with  a  power  ^  ^ 

to  invest  the    in  case  the  said  MargM^t,  his  intended  wife,  shall  survive  him,  out 

fond  in  the 

public  funds  or  of  ibe  interest  of  the  sum  secured  by  said  mortgage,  decree  and 

real  securities 

so  that  the     judgment,  or  the  produce  or  interest  thereof,  if  invested  or  laid  out 

same,  with  the  ,  ^       .     ^  .        ,  ,  ,, 

interest,  divi.    pursuant  to  the  truslB  heremafter  mentioned,  to  pay  to  the  said 

should  conti-    Margaret  and"'  het  assigns,  during  the  term  of  her  natural  life,  liie 

nue  and  be 

applied  to  the  same  uses,  trusts  and  purposes.     The  mortgage  haying  been  paid  off 

and  the  money  Tested  in  X8^  per  cent,  stock.    Held,  that  the  representative  <^  the 

husband,  who  died  in  August,  was  not  entitled  to  any  part  of  the  diyidends  due  in 

the  following  October. 
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clear  yearly  sum  of  £^00  of  the  present  currency,  the  same  to  be        1861. 
paid  to  her  and  her  assigns  by  two  even  and  equal  half-yearly  pay* 


jO  BBIKN 

ments,  on  every  1st  day  of  May  and  1st  day  of  November  in  each  ». 

year,  the  first  payment  thereof  to  be  made  on  whichever  of  said  ^^^^' 

days  shall  first  happen  after  the  death  of  the  said  Tbomaa  Francis     StaUmem.^ 

Comyn,  together  with  a  proportionate  part  thereof,  firom  the  last 

day  of  payment,  to  the  day  of  the  death  of  the  said  Margaret ; 

provided  always,  and  it  is  hereby  declared  and  agreed  by  and 

between  the  several  parties  hereto,  that  it  shall  and  may  be  lawful 

to  and  for  the  fiaid  George  Comyn  and  Charles  Whyte  Roche,  or  the 

survivor  of  them,  or  the  trustee  or  trustees  for  the  time  being,  acting 

in  the  execution  of  the  trusts  of  this  4eed,  by  and  with  the  consent, 

in  writing,  of  the  said  Thomas  Francis  Comyn  and  Margaret 

Skerrett,  or  the  survivor  <^  them,  to  call  in  and  receive  all  or  any 

part  of  the  said  sum  so  secured  by  the  said  mortgage,  decree  and 

judgment,  and  to  place  out  an4  invest  the  san^e,  or  ^^J  p^  thereof, 

with  such  consent  as  aforesaid,  in  or  upon  any  public  funds  or  real 

securities  at  interest,  or  in  the  purchase  of  lands  or  tenements, 

or  any  interest  therein,  and  so,  from  time  to  time>  to  alter  or  change, 

with  such  consent  as  aforesaid,  the  funds  or  securities  upon  which 

the  said  trust  moneys,  or  any  part  thereof^  shall  be  i]^vest€d,  which 

sajd  newly  purchased  stock,  funds,  or  sucuriti^  shall  be  twus&p^ied, 

conveyed,  and  settle^  and  be  yeeted  in  said  t^ostees  or  trustee^  and 

so,  in  8^cb  man^pu^,  a«  that  the  same,  with  the  ii^terest>  dividends  ^u^ 

pjM)fits  thereof  may  remain,  continue  and  be  ai^lie4»  npon  a^d  tp  tbe 

s^e  n^s,  trusts,  intents  and  purposes,  as  the  said  sum  so  secured 

by  said  mortgage,  decrcfd  and  judgment,  and  which  said  lands  and 

tenements  or  interest  therein,  when  so  purchased,  and  the  renjts  and 

profits  thereof  shall  continue  and  be  applied  to  the  uses,  trusts  and 

purposes  aQ  aforesaid,  or  as  near  as  the  same  as  may  be,  according  to 

the  true  intent  and  meaning  of  these  presents.'' 

The  lands,  lyhioh  were  sid^^t  to  the  mortgage,  were  sold  in  this 
c^use,  and  the  ameunt  foiuid  by  the  Master  to  be  dne  en  foot  of  the 
mortgage  was  invested  in  £^  per  cent,  stock  to  the  credit  of  the 
cause,  and  produced  a  sum  of  £5735.  10s.  4d.  Thomas  F.  Comyn 
charged  his  life  interest  with  an  annuity.    The  annuitant  received 
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the  dividends  from  time  to  time,  under  an  order  of  the  Court,  until 
the  death  of  T.  F.  Comyn,  which  occurred  on  the  14th  of  August 
1 850,  and  at  that  time  there  was  an  arrear  of  the  annuity  due. 

Mr.  Sherlock^  for  the  defendant  Margaret  Helen  Comyn,  the 
widow  of  Mr.  Thomas  F.  Comyn,  moved  that  the  Accountant- 
General,  out  of  the  cash  to  the  credit  of  this  cause,  do  draw  in  favour 
of  the  said  Margaret  for  the  sum  of  £93.  10s.  2d.,  being  the  divi- 
dends which  accrued  due  on  the  10th  of  October  1850,  upon  the 
sum  of  £5735.  10s.  4d.,  £3^  per  cent,  stock  standing  in  Bank  to  the 
credit  of  this  cause,  and  that  the  Accountant-General  should  also 
draw  in  favour  of  the  said  Margaret  for  the  future  dividends  on 
said  stock.  He  contended  that  she  was  entitled  to  the  entire  of  the 
dividends  due  on  the  10th  of  October,  as  there  could  be  no  apportion- 
ment of  stock  on  the  authority  of  Pearly  v.  Smith  (a) ;  Sherrard  v. 
Sherrard  {b) ;  Rashleigh  v.  Master  (c). 


Mr.  Rogers^  for  the  annuitant  of  Thomas  F.  Comyn,  argued  that 
by  the  terms  of  the  deed  the  interest  of  the  mortgage  was  apportion- 
able,  and  the  money,  when  realised,  was  to  be  held  by  the  trustees  or 
invested  upon  the  same  trusts ;  and  therefore  though  the  general  rule 
was,  as  stated  in  the  note  to  Ex  parte  Smith  (d),  that  dividends  were 
not  apportionable,  it  had  no  application  to  this  case,  which  was  to  be 
regulated  by  the  contract  of  the  parties,  as  contained  in  the  settle- 
ment. The  annuitant  should  not  be  prejudiced  by  an  alteration,  in 
the  nature  of  the  security,  by  the  act  of  the  Court.  He  would  have 
been  entitled  to  the  interest  if  the  money  was  still  secured  by  the 
mortgage. 


Jan.  14. 
Judgment. 


The  Master  of  the  Rolls,  after  stating  the  application, 
said: — 

Margaret  H.  Comyn  claims  the  dividends  under  a  settlement  of 
the  21st  of  November  1827,  executed  on  her  marriage.  Thomas  F, 
Comyn  died  on  the  14th  of  August  1850,  and  it  is  contended  on  the 


(a)  3  Atk.  260. 
(c)  3  Br.  C.  C. 


(6)  3  Atk.  502. 
(d)  1  Swan.  349. 


Digitized  by 


Google 


CHANCERY  REPORTS.  293 

part  of  the  plaintiff  that  Bfargaret  Helen  CoBi3m  is  only  entitled  to        1651. 

an  iq)portionment  of  the  dividends,  from  the  14th  of  August  to  the     v — ^.-L^ 

o'bbisn 
10th  of  October  1850.    The  right  to  the  future  dividends  is  not  v. 

,.  ,  FITZGERALD. 

disputed.  

It  is  admitted  that  in  general  there  is  no  apportionment  of  the  J^^dgmtnt. 
dividends  of  stock.  The  rule  is  stated  in  1  Swanst.  p.  349>  note : — 
"  The  rule  of  law  which  refuses  apportionments  of  rent  in  respect  of 
time  18  applicable  to  all  periodical  payments  becoming  due  at  fixed 
intervals,  not  to  sums  accruing  de  die  in  diem  ;  annuities  therefore 
and  dividends  on  money  in  the  funds  are  not  apportionable." 
Several  authorities  are  referred  to.  But  it  is  contended  that,  by 
ream»i  of  the  provisions  of  the  settlement,  and  the  contract  then 
entered  into,  the  general  rule  is  not  applicable  to  this  case,  and  that 
the  dividends  are  apportionable. — [His  Honor  read  the  provisions 
of  the  settlement] 

It  is  contended  that,  as  by  the  express  provision  of  the  deed,  the 
interest  on  the  sum  secured  by  the  mortgage  was  apportionable, 
when  the  mortgage  was  paid  off  and  invested  in  stock,  the  trusts 
being  the  same,  the  dividends  should  also  be  apportionable.  I  do 
not  eoncui'  in  that  argument.  Jn  the  case  of  Pearly  v.  Smith  (a) 
''a  ptorchader  from  a  husband  of  an  interest  in  South  Sea  annuities 
during  his  life,  remainder  to  other  persons  (which  had  been  origi- 
nally secured  upon  a  mortgage,  but  by  order  of  this  Court  had  been 
transferred  to  Grovernment  securities),  insisted  that,  notwithstanding 
the  husband  died  before  the  Christmas  half  year  became  due,  yet  that 
he  was  entitled  to  be  paid  proportionably,  at  the  rate  of  £4  per  cent, 
for  the  time  the  husband  lived,  from  Midsummer  to  th€  day  of  his 
death."  Lord  Hardwicke  said : — "  If  it  had  continued  a  mortgage, 
the  purchaser  would  have  been  entitled  to  the  demand  he  now 
makes,  because  there  interest  accrues  every  day  for  forbearance  of  the 
principal,  though  notwithstanding  it  is  usual  in  mortgages  to  make 
it  payable  half-yearly.  But  South  Sea  annuities  are  by  Act  of 
Parliament  considered  merely  as  annuities,  and  therefore  the  pur- 
chaser here  is  no  more  entitled  to  receive  the  half-year's  dividends, 
which  did  not  become  due  until  after  the  husband's  death,  than  he 

(a)  3  Atk.  260. 
VOL.    1.  38 
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1851.        would  in  the  case  of  a  common  annuity  payable  half-yearly,  where 
Rolls, 
v-^-v-,,/     the  annuitant  (in  whose  place  he  stands)  dies  before  the  half-year  is 

O  BRI£N 

V,  completed." 

riTZGERALD. 

.._  There  is  another  case  to  the  same  effect  in  the  same  volume  of 

Judgment.  ^^^»,  Reports-^Sherrard  v.  Sh€rrard{a).  It  was  decided  in 
that  case  that  where  money  is  directed  to  be  laid  out  in  lands,  and 
in  the  meantime  invested  in  Grovemment  securities,  though  a  tenant 
for  life  dies  in  the  middle  of  a  half-year,  it  should  not  be  appor- 
tioned, but  be  paid  to  the  reversioner.  The  Master  of  the  Rolls 
said : — '*  The  constant  usage  has  been,  where  money  is  to  be  laid 
out  on  lands  upon  any  settlement,  and  in  the  meantime  invested  in 
Grovemment  securities,  that  the  entire  half-year's  dividends  should 
be  paid  to  him  in  reversion,  notwithstanding  the  tenant  for  life  died 
in  the  middle  of  the  half-year,  and  shall  not  be  apportioned  ;  other- 
wise indeed  in  the  case  of  a  mortgage." 

la  the  case  of  Rashletgh  v.  Master  (5),  a  fund,  which  had  been 
secured  by  a  mortgage,  was  invested  in  £3^  per  cent,  stock.  A 
question  arose  as  to  apportioning  the  dividends.  The  Lord  Chan- 
cellor said : — '<  The  Court  would  not  apportion  dividends ;  parties 
consenting  to  lay  out  money  in  stock  must  abide  the  consequences." 

I  have  therefore  come  to  the  conclusion,  that  I  am  bound  by  the 
authorities  to  make  the  order  in  the  terms  of  the  notice. 

(a)  3  Atk.  502.  (6)  3  Br.  C.  C.  99. 
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JOHN  WEIR  Jan.  31. 

April  16. 


V, 


1851. 


GEORGE  CHAMLEY  and  others.  Jan.  24, 28. 

Feb.  1. 
Aprii\6. 

Richard  Williamson,   Esq.,  became  the  purchaser  under  the  A  testator, 

seised  of  P. 
decree  m  this  cause,  of  the  lands  of  Palmerston,  in  the  county  of  and  other 

Dublin ;  and  an  order  of  reference  having  been  made  to  the  Master  ^ii  his  just 

to  inquire  and  report  whether  a  good  title  could  be  made  to  the  e^nses   and 

purchaser,  the  Master,  by  his  report,  dated  the  21st  of  January  p^5*^by**^h^ 

1849,  found  that  a  good  title  could  be  made.    To  this  report  excep-  ^^^^'^'^g 

tions  were  taken  by  the  purchaser.  r^  ^^^  fi"®®- 

•^  '^         -•  hold    estates. 

The  facts  of  the  case  were  as  follows : —  (save  a  part 

devised  to  his 
John  Chamley  the  elder  died  on  the  20th  of  April  1817.    He  wife)   upon 

trust  that  his 
wife  and  her  assigns  should,  after  his  decease,  receiye  a  rentcharge,  with  power  of 
distress,  and  that  three  of  his  daughters  should  receive  rentcharges,  with  like  remedy 
by  distress  and  entry  as  provided  with  respect  to  the  rentcharge  to  his  wife.  The 
testator  then  bequeathed  pecnniary  legacies  to  his  children,  and  left  all  the  resi- 
due and  remainder  of  his  real,  fipeehold  and  personal  estates,  snbject  to  his  debts  and 
the  aforesaid  legacies  and  annuities,  to  the  trustees.  Held,  that  the  rentcharges  to 
the  daughters  were  specifically  charged  on  the  same  lands  as  the  rentcharge  to  the 
wife,  and  had  priority  over  the  legacies,  which  were  charged  by  the  residuaiy  dausc 
only. 

By  the  marriage  settlement  of  one  of  the  daughters,  one  of  the  rentcharges  and 
part  of  a  legacy  were  vested  in  the  children  of  the  marriage  (some  of  whom  were 
minors),  subject  to  an  exclusive  power  of  appointment  in  the  parents.  The  minors 
were  ddiondants  in  a  suit  to  cany  the  trusts  of  the  will  into  execution,  in  which 
the  Master  found,  upon  the  consent  of  the  Counsel  and  trustee  of  the  minors,  that 
the  legacies  and  rentcharges  were  in  equal  priority,  and  that  the  finding  was  in 
the  nature  of  a  compromise,  and  beneficial  to  the  minors.  The  report  was  con- 
firmed by  a  final  decree,  and  the  lands  of  P.,  among  others,  were  decreed  to  be  sold 
to  pay  the  several  sums  reported,  in  the  first  instance  subject  to  the  rentcharges 
to  the  daughters,  and  if  sufficient  was  not  produced  to  pay  the  debts  and  legacies, 
then  discharged  of  the  said  rentchaiges ;  and  if  the  sum  arising  from  such  sale 
should  be  ii^ufficient  to  pay  the  debts,  legacies,  and  value  of  the  rentchare;es,  and 
costs,  the  legatees  and  devisees  of  the  rentdiarges  should  abate  rateably.  The  lands 
of  P.  were  sold  discharged  of  the  rentcharges.  Held,  allowing  exceptions  to  the 
Master's  report  of  good  title,  that  the  report  and  decree,  being  founded  on  a  consent 
which  the  Court  had  no  jurisdiction  to  take,  were  erroneous,  and  the  title  under  it 
was  bad. 

Pending  an  appeal  from  the  above  decision,  which  was  affirmed,  a  deed  was  exe- 
cuted by  3ie  father  of  the  minors,  appointing  the  rentcharge  to  a  son,  who  was  adult 
when  the  consent  was  entered  into,  and  was  a  party  to  it,  and  the  legacy  to  him  and 
two  of  the  minors,  who  had  since  come  of  age.  The  Lord  Chancellor  having,  on 
the  statement  that  the  plaintifi'  could  then  show  a  good  title,  referred  it  back  to  the 
Master  to  review  his  report,  who  found  that  a  good  title  could  be  made  by  reason 
of  said  deed. 

Semble^  that  the  appointment  haVing  been  made  on  an  emergency,  and  not  bona 
fide  for  the  end  designed  by  the  donor  of  the  power,  was  void. 

Held^  that  the  title  was  too  doubtful  to  be  forced  on  a  purchaser,  and  the  excep- 
tions to  the  Master's  further  report  of  good  title  were  also  allowed. 
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was,  at  the  time  of  making  his  will  and  of  his  death,  seised  of  the 
lands  of  Belcamp  and  Rollsfield,  and  of  the  lands  of  Clonshaugh  and 
Lisaroon,  under  leases  for  lives  renewable  for  ever.  He  was  also 
seised  of  the  lands  of  Palmerston  in  fee-simple,  and  was  possessed  of 
considerable  personal  estate ;  and  being  so  seised  and  possessed,  he 
made  his  wiU,  duly  attested,  bearing  date  the  Slst  of  December  1816, 
and  thereby  ordered  and  directed  all  his  just  debts,  funeral  expenses 
and  legacies,  thereinafter  mentioned,  to  be  paid  by  his  executors 
thereinafter  named.  His  executors  thereinafter  named  were  his 
wife  Henrietta  Chamley,  and  his  *8on8  Christopher  Chamlej  and 
George  Chamlej. 

He  then  devised  aU  his  real  and  freehold  estates  in  Ireland,  and 
all  his  personal  property,  save  as  thereinafter  mentioned,  to  Mathias 
Woodmason,  and  to  his  son  George  Chamlej  and  the  survivor,  and 
the  heirs,  executors  and  administrators  of  such  survivor,  upon  the 
uses  and  trusts  in  the  will  mentioned,  viz.: — To  the  use  and  intent 
that  his  wife  Henrietta  should,  during  her  natural  life,  have,  hold, 
occupy,  possess  and  enjoy  his  dwelling-house,  &c.,  and  the  whole 
of.  his  lands  of  Belcamp  and  Rollsfield,  subject  to  the  yearly  rents 
therein  mentioned,  freed  and  discharged  from  all  grants,  annuities 
and  other  incumbrances;  and  further,  that  his  said  wife  and  her 
assigns  should,  from  and  after  his  (the  testator's)  decease,  yearly  and 
every  year  during  her  natural  life,  have  and  receive  out  of  the 
remaining  part  of  his  said  messuages,  lands,  &c.,  and  all  other  his 
real,  freehold  and  personal  property  and  estate  (save  as  thereinafter 
mentioned),  one  annuity  or  yearly  rentcharge  of  £500  sterling, 
lawful  money  of  Ireland,  to  be  paid  to  her  half-yearly,  free  from  all 
taxes,  &c^  on  every  Ist  of  May  and  1st  of  November. 

The  ^11  then  gave  to  her  a  power  of  distress  upon  the  lands  so 
charged  with  the  annuity.  A  devise  then  followed  in  the  words 
following : — "  And  to  and  for  the  further  use,  intent  and  purpose 
that  each  of  my  daughters  Harriet  Malone,  otherwise  Chamley, 
Lucy  and  Caroline  Chamley,  their  heirs  and  assigns,  shaU  and  may, 
from  and  after  the  decease  of  my  said  wife,  yearly  and  every  year 
for  ever  thereafter  respectively,  have,  hold,  receive  and  take  one 
annuity  or  yearly  rentcharge,  or  sum  of  £100  sterling,  lawful  money 
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of  Ir0lan<l,  to  be  paid  and  payable  to  each  of  my  said  daugbtera        18$0. 

JRoIU. 
severally,  free  and  clear  of  and  from  all  taxes,  obarges  and  deduc-    v-^-v*— ^ 

tions  whatsoever,  parliamentary  or  otherwise,  by  even  and  equal  ^^ 

portions,  on  every  1st  day  of  May  and  Ist  day  of  November,  the  first  chamlbt. 
payment  thereof  to  begin  to  be  made  on  snch  of  the  said  days  as  statement. 
shall  first  happen  after  the  death  of  my  wife ;  and  to  the  Airther 
use,  intent  and  purpose,  that  each  of  my  said  daughters;  whether 
under  coverture  or  otherwise,  in  case  of  non-payment  of  said  annuity 
or  yearly  rentoharge,  or  any  part  thereof,  may  have  like  remedy  by 
distress  and  entry  as  hereinbefore  provided  with  respect  to  the 
annuity  or  yearly  rentcharge  of  £500  given  to  my  said  dear  wife ; 
and  my  will  is,  and  I  direct  that  said  annuity  or  yearly  rentoharge 
of  £100  sterling  shall  be  paid  to  each  of  my  said  daughters,  into  the 
proper  hands  of  each  daughter,  whether  sole  or  covert,  and  notwith- 
standing any  present  or  future  coverture,  for  their  and  each  of  their 
own  sole  and  separate  use  and  disposal,  and  in  exclusion  of  any 
husband  or  husbands  with  whom  they  or  any  oif  them  hath  or  shall 
hereafter  intermarry,  and  wherewith  he,  they  or  any  of  them  shall 
not  in  anywise  intermeddle,  neither  shall  the  same  be  in  anywise 
subject  or  liable  to  his,  or  their,  or  any  of  their  debts,  dominion, 
control,  management,  or  engagements ;  but  the  receipt  or  receipts  of 
each  af  my  said  daughters  alone  shall  be  a  sufficient  receipt  and 
discharge  for  the  same,  notwithstending  their  coverture  or  cover- 
tures." 

The  testotor  then  bequeathed  to  his  wife  a  legacy  of  £250,  and 
all  the  ftirniture  and  other  personal  property  in  his  house  of  Bel- 
camp.  He  then  devised  to  his  son  John  Chamley  and  his  heirs  all 
his  estate  and  interest  in  the  lands  of  Lisaroon. 

The  testator  then  bequeathed  a  legacy  of  £1000  to  his  son  George 
Chamley,  and  he  bequeathed  £3000,  part  of  the  mortgage  which  he 
had  on  the  estotes  of  his  son-in-law  Edmond  Malone,  to  his  said 
trustees,  on  trust,  yearly  and  every  year,  to  pay  the  interest  to  the 
sole  and  separate  use  of  his  daughter  Harriet  Malone ;  the  prin- 
cipal of  the  said  sum  of  £300Q  to  be  divided  an^ongst  her  children, 
as  in  the  said  will  directed. 

The  testator  then  bequeathed  unto  each  of  his  daughters,  Lucy 
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and  Caroline  Chamley,  their  heirs  and  assigns,  the  sum  of  £3000,  to 
be  paid  to  each  of  them,  when  they  attained  twentj-one,  or  days  of 
marriage,  provided  they  should  marry  with  consent,  as  in  the  will 
mentioned. 

The  testator  then  left  all  the  residue  and  remainder  of  his  real, 
freehold  and  personal  estates  and  properties,  of  what  nature  or  kind 
soever,  subject  to  his  debts  and  the  aforesaid  legacies  and  annuities, 
unto  the  said  Mathias  Woodmason  and  Greorge  Chamley,  and  the 
survivor  of  them,  and  the  heirs,  executors,  and  administrators  of 
such  survivor,  in  trust  for  the  use  and  behoof  of  his  eldest  son 
Christopher  Chamley,  his  heirs,  executors,  administrators  and 
assigns,  as  and  for  his  and  their  own  proper  estates,  goods  or  chat- 
tels for  ever.  He  then  nominated  his  wife  Henrietta  Chamley,  and 
his  sons  Christopher  and  Greorge  Chamley,  to  be  his  executors. 

The  testator  died  in  1817.  The  plaintiff  John  Weir  married  his 
daughter  Caroline  Chamley  in  the  year  1821,  and  a  settlement  was 
executed  prior  to  the  marriage,  bearing  date  the  7th  of  August 
1821,  and  made  between  the  plaintiff  John  Weir  of  the  first  part, 
Caroline  Chamley  of  the  second  part,  WiUiam  Hanna  and  William 
Hassard  of  the  third  part,  and  John  Chamley  and  Robert  Johnson 
of  the  fourth  part,  whereby  the  said  Caroline  Chamley  granted  and 
assigned  the  said  legacy  of  £3000,  and  also  the  said  rentcharge  of 
£100  a-year,  so  bequeathed  and  devised  to  her  by  her  said  father,  to 
the  said  William  Hanna  and  William  Hassard,  upon  trust  as  to 
£2000  part  of  said  legacy,  and  as  to  said  rentcharge  of  £100  a-year 
after  the  decease  of  said  John  Weir  and  Caroline  Chamley  (to 
whom  the  interest  of  the  said  £2000  and  said  rentcharge  were 
limited,  as  in  said  deed  mentioned),  for  the  children  of  said  John 
Weir  and  Caroline  Chamley,  or  such  one  or  more  of  them  as  John 
Weir  should  by  deed,  attested  as  therein  mentioned,  limit  and 
appoint.  A  power  of  appointment  to  such  children  was  then  given 
to  the  said  Caroline  in  the  event  of  her  surviving  her  husband,  and 
the  £2000  and  the  £100  a-year  rentcharge  were  limited  in  default 
of  appointment  to  the  children  of  tlys  marriage.  A  covenant  was 
contained  in  the  settlement  authorising  the  said  trustees  to  sell  the 
reversion  of  the  said  annuity ;  but  no  question  was  raised  apon  the 
argument  upon  that  covenant. 
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The  bill  in  this  cause  was  died  by  the  said  John  Weir  to  carry 
the  trusts  of  the  will  of  the  said  John  Chamley  the  elder  into  exe- 
cution. A  decree  was  made  on  the  30th  of  January  1846,  whereby 
it  was,  amongst  other  things,  referred  to  the  Master  to  take  an 
account  of  the  real  and  personal  estate  of  the  said  testator,  and  of 
his  d^bts,  funeral  and  testamentary  expenses,  and  legacies,  and  of  all 
charges  and  incumbrances  affecting  the  real  and  freehold  estates,  and 
the  respective  priorities  thereof. 

The  Master  made  his  report  under  the  said  decree,  and  having 
set  forth  the  will  of  the  testator  and  the  sums  due  to  the  legatees,  and 
a  debt  du^  to  one  creditor  of  the  testator,  he  found,  amongst  other 
matters,  as  follows : — *^  I  find  that  the  said  several  legacies  and 
annuities,  so  devised  and  bequeathed  by  the  said  will  of  the  said 
testator  John  Chamley,  are  all  in  the  same  priority,  and  are  next 
charged  on  the  said  lands  of  Palmerston,  Belcamp,  RoUsfield  and 
Clonshaugh,  respectively ;  and  I  have  made  the  foregoing  several 
findings  upon  the  evidence  laid  befoi^  me  and  set  forth  in  the  fourth 
schedule  hereunto  annexed,  and  to  which  I  beg  leave  to  refer,  and 
also  upon  a  consent  and  agreement  entered  into  before  me  by  the 
Counsel  and  solicitors  concerned  for  the  plaintiff  and  for  the  defend- 
ants Greorge  Chamley,  Caroline  Mary  Weir,  Robert  Weir,  William 
Hassard,  William  Hanna,  and  Harriet  Malone  respectively,  and 
for  John  Chamley,  a  third  person,  who  has  filed  a  charge,  &c. 
And  I  have  especially  considered  the  interest  and  benefit  of  the 
minor  defendants,  John  Weir,  Alexander  Weir,  Edward  Malone 
Weir,  Mary  Weir,  Harriet  Weir,  Louisa  Weir,  and  Caroline  Weir, 
and  have  consulted  with  their  Counsel,  William  Hanna,  Esq.,  who 
is  also  one  of  their  trustees,  and  I  find  that  the  above  findings  are 
in  the  nature  of  a  compromise,  and  beneficial  for  the  said  minors, 
and  that,  by  adopting  the  said  findings,  a  tedious  and  expensive 
investigation  of  fisu^ts  and  contest  as  to  their  rights  will  be  saved, 
and  I  have  for  .those  reasons  adopted  the  said  findings,  and  submit 
the  same  to  your  Lordship  as  my  report." 

The  cause  was  heard  on  the  30th  of  June  1847,  and  a  final 
decree  made.  By  that  decree  the  report  of  the  24th  of  May  1847 
was  confirmed,  and  it  was  ordered  and  decreed  that  John  Dodd, 
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1860.       assignee  of  Christopher  Chamley,  an  insolvent  debtor,  should  within 
RoU$, 

three  months  pay  to  the  plaintiff  and  to  the  defendants,  respectively, 

the  sums  reported  due  to  them  respectively,  or  in  default  thereof, 
that  the  Master  should  set  up  and  sell  the  several  lands  in  the 
Suuemeiu,  pleadings  mentioned,  and  amongst  the  rest,  the  said  lands  of  Palmers- 
ton,  to  pay  the  said  several  sums  so  decreed  to  be  paid.  And  it  was 
further  ordered  and  decreed  that  the  lands  of  Belcamp,  comprised  in 
a  certain  indenture  of  the  27th  of  June  1805,  should  be  set  up, 
subject  to  a  certain  annuity  of  £100  a-year,  thereby  created.  And 
it  was  further  ordered  that,  out  of  the  moneys  to  arise  from  the  sale 
of  the  said  lands  of  Belcamp,  the  arrears  of  said  annuity  should  be 
paid  to  one  George  Chamley.  "And  it  was  further  ordered  and 
decreed  that  the  residue  of  the  said  lands  be,  in  the  first  instance,  set 
up  for  sale,  subject  to  the  three  several  annuities  of  £100  each, 
created  by  the  will  of  the  testator  John  Chamley;  and  if  the  sums  to 
arise  from  the  said  sale,  and  the  sur{dus,  if  any,  to  arise  from  the 
sale  of  said  lands,  comprised  in  the  said  deed  of  the  27th  of  June 
1805,.  if  sold  subject  to  the  said  annuities^  shall  be  insufficient  to  pay 
the  debts  and  legacies  decreed  due^  and  costs,  it  is  further  ordered 
and  decreed  that  the  said  Master  do  set  up  and  sell  said  premises, 
diseharged  of  said  three  annuities,  in  manner  as  to  said  Master  shall 
seem  fii.  And  it  is  further  ordered  and  decreed  that,  out  of  the 
moneys  to  arise  from  such  sale,  the  plaintiff  and  the  said  other 
persons  be  paid  their  said  demands;  and  in  case  it  shall  be  necessary 
to.  mU  the  said  premises  discharged  of  said  annuities,  it  is  farther 
ordered  and  decreed  that  the  devisees  of  the  said  annuities  be  paid 
the  same  accordingly.  And  it  is  further  ordered  that  the  remaindetv 
if  any^  be  paid  to  such  person  or  persons  as  shall  be  declared 
entitled  fhereto ;  and  if  the  sums  to  arise  from  such  sales  shall 
prove  insufficient  for  the  payment  of  ibe  sums  decreed  due  fcr  debts 
and  legacies,  and  the  value  of  the  said  annuities  and  costs,  it  is 
fiirther  ordered  and  decreed  that,  in  such  case,  the  said  legatees  and 
devisees  of  the  said  several  annuities  shall  abate  rateal^y.  And  it 
is  further  ordered  that  it  be  rterferred  to  the  Master  to  settle  such 
abdtement.'^    And  Uidn  follow  directions  a#  to  the  costs,  &c. 

The  hmds  of  Pahnerston,  Belcamp  and  Clonsaugh  hflving  been 
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set  Up  subject  to  the  three  annuities  of  £300  each,  devised  by  the        1850. 
will  of  the  said  testator,  and  the  sum  bid  having  been  insufficient  to     v_,-^-'   ^ 
pay  the  debts  and  legacies  of  the  testator,  the  said  lands  were  set  up         ^"'^^ 
discharged  of  the  said  three  annuities,  and  Richard  Williamson,     chabii«ey. 
Esq.,  became  the  purchaser  of  the  lands  of  Palmerston ;  and  the      statement. 
Master  having  reported  that  a  good  title  could  be  made  to  the  Ba,]^ 
lands,  the  purchaser  took  exceptions  to  the  report. 

The  material  questions  arose  upon  the  second,  third,  fourth  and 
fifth  exceptions. 

It  was  contended  by  those  exceptions  that  the  Court  had  not 
jurisdiction  to  direct  a  sale  of  the  lands  discharged  of  the  three 
annuities.  That  the  decree  of  the  30th  of  June  1847,  directing 
such  sale,  discharged  of  the  three  annuities,  was  not  binding  on  the 
infant  defendants,  the  children  of  the  plaintiff,  John  Weir  and 
Caroline  his  wife,  who  were  entitled  to  one  of  the  said  annuities  of 
£100  a-year,  after  the  death  of  the  said  John  and  Caroline  Weir, 
under  the  settlement  of  the  7th  of  August  1821,  subject  to  the 
power  to  appoint  to  one  or  more  of  them  as  in  said  deed  men* 
tioned. 

That  the  said  decree  and  the  report  upon  which  it  was  founded 
were  also  erroneous,  the  report,  which  was  confirmed  by  the  said 
decree,  finding  that  the  legacies  and  the  said  three  annuities  devised 
by  the  said  will  were  all  in  equal  priority,  and  that  the  legatees  and 
annuitants  should  abate  ;  and  also  that  the  finding  in  the  report 
was  made  by  way  of  compromise,  upon  consent,  and  without  suffi- 
cient authority  to  bind  the  infant  defendants.  By  the  first  exception 
it  was  insisted  that  the  infant  defendants  should  have  had  a  day  to 
show  cause. 


The  Attamey^General  and  Mr.  Franks,  for  the  exceptions. 


Argument, 


Mr.  Ht^ghes  and  Mr.  Hanna,  for  the  plaintiff. 

The  following    authorities  were  cited  on  the  question  as  to 
whether  the  decree  was  binding  on  the  infant  defendants : — Calvert 
VOL.  1.  39 
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1850.        y.  Godfrey  (a) ;  Hawkins  y.  Luscombe  (b)  ;  Cumbers  on  Iirfaneyj 
Rotts, 
' / ^     p.   798 ;   Russel  y.   Russel  (c) ;    Horion  v.  Jfforton  (d) ;  Doe  v. 

^^        Scott  (e) ;    Clinton  v.  Bernard  (f) ;   Stat.  1  IT.  4,  c.  47  ;  Huitan  y. 

CHAMLET.     Mayne  (g)  ;  ?Fa//  y.  Busby  (k)  ;  Z%rf  y.  ./bAiw*  (t)  ;  CurHs  y. 

-<4r^iaw«i/.      Price  (k)  ;  Price  y.  Carver  (/) ;  Clibbom  y.  Forstail(m)  ;  .Bennett 

^    Hamil  (n)  ;    Edgeworih    y.    Edgewor^  (o)  ;   MagawUy  y. 

On  the  qaestion  of  abatement — Spong  y.  Spong  (q) ;  Creed  y. 
Creed  (r);  ./biy  y.  Campbell  (s);  Jones  y.  Zord  &i^  and  iS9fe(0; 
Jackson  y.  Hamilton  (u). 

The  Master  of  the  Rolls  (after  stating  the  facts  as  .aboye) 
-^pri/ 16.       said  :— 

Judgment.  ^  ^™  ^^  opinion  that  the  second,  third,  fourth  and  fifth  exceptions 

must  be  allowed. 

The  infant  defendants  are  entitled  under  the  settlement  of  August 
1821  to  one  of  the  three  annuities  after  the  death  of  their  father 
and  mother,  John  Weir  and  Caroline  Weir,  subject  to  the  right  to 
appoint  to  one  or  more  of  them  contained  in  the  said  settlement. 

The  decree  of  the  30th  of  June  1847  directs  that  the  lands 
should  be  sold  discharged  of  the  three  annuities  in  the  eyent  of  the 
sums  arising  from  the  sale  being  insufficient  to  pay  the  debts  and 
legacies.  There  was  but  one  debt  of  the  testator.  The  lands  haye 
been  sold  discharged  of  the  annuities ;  and  two  questions  arise — 
first,  whether  the  Master  had  authoritj,  upon  the  consent  stated  in 

(a)  6  Beay.  97.  {h)  2  Swanst.  392. 

(c)  1  MoL  525.  (lO  7  T.  B.  652. 

(e)  4  Bing.  505.  (/)  6  Ir.  Eq.  Bep.  355. 

(g)  3  Jo.  &  Lat  586;  S.  C.  9  Ir.  Eq.  Bep.  343. 
(A)  1  Br.  C.  C.  484.  (t)  9  Ves.  37. 

(A)  12  Ves.  89.  (0  3  M.  &  Cr.  157. 

(m)  5  Ir.  Eq.  Rep.  531.  (n)  2  Sch.  &  Lef.  56, 

(o)  12  Ir.  Eq.  Bep.  81.  (/>)  9  Ir.  Eq.  Bep.  59. 

(q)  3  Bli.  N.  S.  84.  (r)  11  CL  &  Fin.  491. 

(0  1  Sch.  &  Lef.  328;  S.  C.  3  BU.  N.  S.  111. 
(0  3  Br.  P.  C.  113 ;  S.  C.  1  Eq.  C*.  Ab.  383. 
(tt)  9  Ir.  Eq.  Bep.  430. 
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the  report,  to  find  that  the  legadeg  and  the  said  three  annuities,         1850. 

devised  by  the  will  of  the  said  John  Chamlej,  were  in  the  same     « /-— > 

priorttj, — and  whether  the  Coart  had  jorisdiotion  to  make  the  decree  ^^ 

founded  on  the  said  consent  and  finding,  without  any  regard  to  the  CHAMi*Er. 
qnestion,  whether  by  the  true  construction  of  the  will  the  said  three  Judgment, 
annuities  had  or  had  not  priority  over  the  legacies?  Secondly, 
assuming  that  the  said  finding  upon  consent,  and  the  decree  founded 
thereon,  are  not  binding  on  the  infants, — are  the  three  annuities  and 
the  legacies  devised  by  the  said  will  in  equal  priority  ?  or  are  the 
annuities  charged  on  the  lauds  of  Palmerston  in  priority  to  the  said 
legacies  ?-^If  the  consent,  and  the  report  and  decree  founded  thereon, 
are  not  binding  on  the  infants,  and  if  the  three  annuities  were,  by 
the  will  of  the  testator,  charged  upon  the  lands  of  Palmerston  in 
priority  to  the  legacies,  the  decree  confirming  the  report  (which 
directs  that,  if  the  sums  to  arise  from  the  sale,  subject  to  the 
annuities,  should  be  insufficient  to  pay  the  debts  and  legacies  and 
costs,  then  the  Ma^r  should  set  up  the  lands  discharged  of  the 
annuities)  was  an  erroneous  decree,  and  the  title  is  bad. 

The  first  qvestion  to  be  considered  is,  whether  the  consent  and 
the  findings  in  the  report,  and  the  decree  founded  on  such  consent, 
were  binding  on  the  infants  ? 

.  In  the  case  of  Ccdvert  v.  Godfrey  (a),  the  purchaser  of  an  estate 
under  a  decree  of  the  Court  applied  to  be  discharged  from  the  pur- 
chase upon  the  ground  that  there  was  no  jurisdiction  to  order  the 
estate  to  be  sold,  and  also  on  the  ground  of  certain  alleged  defects  of 
title. 

In  that  case  a  trader,  who  was  seised  and  possessed  of  certain 
freehold  and  personal  estate,  died  in  1832,  leaving  an  infant  heir. 
His  estate  was  insufficient  to  pay  the  debts  and  charges.  His 
partners,  however,  by  deed  took  up6n  themselves  to  pay  aU  the 
debts,  and  secured  the  principal  part  of  his  property  for  his  family. 
A  suit  was  instituted  to  carry  the  deed  into  execution,  and  the 
Master  found  that  it  would  be  for  the  benefit  of  the  infant  heir  that 
the  real  estate  should  be  sold  and  applied  in  the  manner  mentioned 
in  the  deed.     A  decree  was  made  for  a  sale,  and  the  infant  was 

(a)  6  Bear.  106. 
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1850.        declared  a  trustee  within  the  1  W.  4,  c.  60.    It  was  decided  that 

^ Y"^     the  sale  under  the  decree  could  not  be  enforced ;  that  the  Court  had 

^  no  jurisdiction  to  order  the  sale ;  that  the  infant  was  not  a  trustee 

CHAMLEY.    within  the  Act,  and  the  purchaser  was  discharged  from  his  purchase. 
Judgment,  Lord  Langdale,  in  giving  judgment,  stated,  amongst  other  mat- 

ters : — "  The  Court  may  order  real  estates  vested  in  infants  to  be 
sold  to  satisfy  the  demands  of  creditors,  or  to  give  to  cestuis  que  trust 
the  benefit  to  which  they  are  entitled.  But  it  has  no  authority  to 
convert  the  real  estate  of  infants  into  personalty,  or  to  sell  the  real 
estate  vested  in  an  infant,  upon  the  notion  that  the  Conversion  or  sale 
would  be  beneficial  to  the  infant  himself,  or  to  himself  and  others." 
His  Lordship  in  a  subsequent  part  of  the  judgment  states : — ^^From 
the  authorities  which  were  referred  to  in  the  argument  it  is  appa- 
rent that,  if  there  be  jurisdiction  to  sell,  mere  irregularities  and 
errors  in  the  proceedings  will  not  invalidate  the  sale,  or  prevent  a 
good  title  from  being  made  under  the  decree ;  and  in  this  case  I 
have  not  thought  it  necessary  to  consider  several  alleged  errors  in 
the  mode  of  taking  the  accounts,  and  calculating  the  claims  on  the 
estate.  Such  errors,  even  if  proved,  would  not  have  availed  the 
petitioner.  But  if  there  was  no  person  who  had  a  right  to  call  upon 
the  Court  to  sell  the  estate  for  the  satisfaction  of  a  claim,  then  it 
is  clear  that  in  substance,  as  well  as. in  word  and  form,  the  sale  was 
only  ordered  on  the  ground  of  its  being  beneficial  to  the  infant  to 
sell ;  and  I  think  that  this  is  not  within  the  jurisdiction  of  the 
Court.  I  do  not  think  that  this  is  a  case  of  election,  in  which  the 
Court,  having  the  duty  of  electing  for  the  infant,  can,  as  the  result 
of  the  election,  direct  the  real  estate  to  be  sold.  It  was,  I  think, 
justly  argued  that  if  an  infant,  entitled  by  descent  to  real  estate, 
could  have  a  case  of  election  raised,  by  a  proposal  to  do  something 
for  his  benefit,  no '  case  could  arise  in  which  means  might  not  be 
found  to  give  the  Court  the  jurisdiction  to  sell  the  estate  of  an 
infant** 

In  the  case  of  Russel  v.  Russel  (a),  it  was  decided  that  the  Court 
had  no  authority  to  dispose  of  a  minor's  real  estate,  however  it  may 
be  for  the  benefit  of  the  minor ;  and  Sir  E.  Sugden,  in  Daiy  v. 

(a)  1  MoU.  526. 
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Daly  (a),  stated  that  the  Court  had  no  power  to  sell  the  inheritance        1850. 

RoJh, 
of  the  minor  upon  the  report  of  the  Master,  and  that  it  could  only 


be  done  by  obtaining  an  Act  of  Parliament  for  the  purpose.  ^^ 

There  appears  to  be  no  distinction,  in  principle,  between  the  case     chamlet- 
of  the  sale  of  the  estate  of  an  infant,  and  the  sale  of  lands  dis-      Judgmad, 
charged  of  an  estate  or  interest  vested  in  an  infant. 

If,  therefore,  upon  the  true  construction  of  the  will  of  John 
Chamley,  the  three  annuities  were  a  charge  upon  the  lands  of  Pal- 
merston  in  priority  to  the  legacies,  the  Court,  in  my  opinion,  had 
no  jurisdiction  to  sell  those  lands  discharged  of  the  annuities,  to 
which  the  in&nt  defendants  are  entitled,  upon  the  assumption,  that 
the  consent  on  the  part  of  the  infants,  that  the  legacies  and  annuities 
were  in  equal  priority,  was  beneficial  to  them,  and  that  it  would  be 
beneficial  to  the  infants  to  sell  discharged  of  the  annuity,  in  order 
that  the  legacy  settled  upon  them  should  be  paid. 

The  questibn  therefore  which  secondly  arises  is,  whether  the 
three  annuities  are  by  the  said  will  charged  upon  the  lands  of 
Palmerston,  in  priority  to  the  legacies  bequeathed  by  the  said  will? 
The  testator  by  his  will,  dated  the  31st  of  December  1816, 
directed  all  his  just  debts,  funeral  expenses  and  legacies  to  be  paid 
by  his  executors  thereinafter  named.  His  executors  were  Henrietta 
Chamley  and  George  Chamley.  He  then  devised  all  his  real  and 
fireehold  estates  in  Ireland,  and  all  his  personal  property,  save  as 
thereinafter  mentioned,  to  Mathias  Woodmason  and  the  said  Greorge 
Chamley,  and  their  heirs,  executors,  (&c.,  upon  the  uses  and  trusts  in 
the  will  mentioned. 

The  introductory  words  in  the  will  did  not  charge  the  debts  and 
legacies  on  the  real  estate,  the  executors  not  being  the  devisees  of 
the  real  estate.  The  authorities  on  this  subject  are  collected  in  Jar^ 
man  on  Wills,  vol.  2,  pp.  523,  524,  525,  528:  Warren  v.  Davis  {b). 
The  trusts  upon  which  the  real  and  personal  estates,  ''save  as 
thereinafter  mentioned,"  were  devised  to  the  said  trustees,  were  to 
the  use  and  intent  that  his  (the  testator's)  wife  Henrietta  should, 
during  her  natural  life,  hold  and  enjoy  his  dwelling-house,  and  the 
lands  of  Belcamp  and  Rollsfield,  discharged  from  all  incumbrances, 

(a)  2  Jo.  &  Lat.  758.  (6)  2  My.  &  Keen.  49. 
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1850.        and  further,  that  his  said  wife  and  her  assigns  should  from  and  after 

^ ^J.^'     his  decease,  during  her  natural  life,  have  and  receive  oat  of  the 

remaining  part  of  his  rea]>  freehold  and  personal  property  (save  as 
CHAMLET.  thereinafter  mentioned)  an  annuity  or  yearly  rentcharge  of  £500 ; 
Judgmeiu.  ^^^  ^^^  ^^  ^^^  gives  to  her  a  power  of  distress  upon  the  lands 
charged  with  the  annuity.  It  may  he  observed  that  the  power  of 
distress  would  have  been  incident  to  the  devise  of  the  annuity 
without  any  express  provision  in  the  will :  Rodham  v.  Berry  (a) ; 
Buttery  v.  Robinson  (6). 

It  is  not  necessary  to  decide  what  part  of  the  property  of  the 
testator  was  not  charged  with  the  annuity  of  £600  a-year  under 
the  words  *^  save  as  thereinafter  mentioned,''  because  it  is  perfectly 
clear  that  the  lands  of  Palmerston  (which  are  not  expressly  devised 
by  the  will)  were  charged  with  the  said  annuity,  under  the  terms 
of  the  part  of  the  will  which  I  have  stated. 

The  will  then  proceeds  thus : — ^**  And  to  and  for  tlie  further  use, 
intent  and  purpose  that  each  of  his  (testator's)  daughters,  Harriet 
Malone,  Lucy  and  Caroline  Chamley,  their  heirs  and  assigns,  should 
and  might,  from  and  after  the  decease  of  his  wife,  yearly  and  every 
year  for  ever  thereafter  respectively,"  have  and  receive  an  annuity  or 
rentcharge  of  £100  each, — and  then  follows  a  proviso  that  each  of  his 
daughters,  whether  under  coverture  or  otherwise,  in  case  of  non-pay- 
ment of  said  r^itcharge,  should  have  "  like  remedy  by  distress  or 
entry,  as  hereinbefore  provided  with  respect  to  the  annuity  or  yearly 
rentcharge  of  £500  a-year  given  to  my  said  dear  wife ; "  and  then 
follows  a  direction  that  the  said  rentcharge  of  £100  should  be  paid 
to  each  of  his  said  daughters  into  their  proper  hands,  for  their  sepa- 
rate use. 

It  has  been  contended  on  the  part  of  the  purchaser  that  the  power 
of  distress  given  to  thd  daughters  gave  them  a  legal  rentcharge: 
Littleton^  s.  221 ;  Co.  Lit.,  146,  b;  and  on  the  part  of  the  plaintiff, 
that  the  daughters  were  not  entitled  to  a  legal  rentcharge :  Horton 
V.  Horton  {c)\  and  the  plaintiff  further  insisted  that  no  lands 
having  been  mentioned  by  name  in  the  clause  devising  the  rent- 

(a)  Watk.  on  Con.  by  Corentry,  p.  243,  note  a,  (h)  11  Moo.  262. 

(c)  7  T.  R.  652. 
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charge  to  the  daughters,  or  in  the  clause  giving  them  power  to 
enter  and  distrain,  no  lands  were  charged  therewith  hj  the  said 
clause,  but  that  it  was  only  under  the  residuary  devise  in  the  will,  to 
which  I  shall  hereafter  advert,  that  such  three  annuities,  as  also  the 
legacies,  were  charged. 

It  does  not  appear  to  me  to  be  material  to  consider  whether  the 
rentcharges  to  the  three  daughters  of  the  testator  were  or  were  not 
legal  rentcharges.  I  am  however  of  opinion  that  the  same  lands,  &c, 
which  were  charged  with  the  rentcharge  of  £500  a-year  for  the 
testator's  widow,  were  charged  with  the  rentcharge  to  the  daughters. 
It  is  perfectly  clear  that  the  widow  was  entitled  to  enter  upon  and 
distrain  the  lands  of  Palmerston  for  the  rentcharge  of  £500  a-year, 
and  that  such  rentcharge  had  priority  over  the  legacies,  which  were 
charged  by  the  residuary  clause  in  the  will.  The  testator  directed 
that  his  daughters  should  have  *^  like  remedy  by  distress  or  entry 
as  hereinbefore  provided  with  respect  to  the  annuity  or  yearly  rent- 
charge  of  £500  a-year  given  to  my  said  dear  wife:"  and  that 
direction  appears  to  me  to  show  very  clearly  that  the  three  rent- 
charges  of  £100  a-year  each  were  charged  upon  the  same  lands,  and 
in  the  same  priority  as  the  rentcharge  of  £500  a-year. 

The  testator,  after  devising  the  lands  of  Lisaroon  to  John  Cham- 
ley  and  his  heirs,  and  having  bequeathed  certain  legacies  to  his  said 
wife,  and  to  his  son  George  Chamley  and  to  his  daughter  Harriet 
Malone,  and  also  legacies  of  £3000  each  to  his  daughters  Lucy  and 
Caroline,  and  having  directed  that  the  Grovemment  £5  per  cent, 
stock,  or  Bank  stock,  which  should  stand  in  his  name  at  the  time  of 
his  death,  should  be  applied,  so  far  as  same  should  extend,  to  pay  the 
said  legacies  of  £3000  each,  so  bequeathed  to  his  daughters  Lucy 
and  Caroline,  then  devised  the  rest  of  his  property  in  these  words: — 
**And  lastly,  I  hereby  leave,  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  real,  freehold,  and  personal  estates  and 
properties,  of  what  nature  or  kind  soever,  subject  to  my  debts  and 
the  aforesaid  annuities  and  legacies,  unto  the  said  Mathias  Wood- 
mason  and  Greorge  Chamley,  and  the  survivor  of  them,  and  the 
heirs,  executors,  administrators  and  assigns  of  such  .survivor,  in 
trust  for  the  use  and  behoof  of  my  eldest  son  Christopher  Chamley, 
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1850.        his  heirs,  executors,  administrators  and  assigns,  as  and  for  his  and 
V— -s.^-^     their  own  proper  estate  or  estates,  goods  or  chattels,  for  ever." 

^^  Where  a  testator  has  manifested  an  intention  to  charge  his  real 

CHAMLEY.  estate  with  the  payment  of  either  debts  or  legacies,  the  question 
Judgment,  sometimes  arises  whether  such  charge  extends  to  the  land  specifi- 
cally devised,  as  well  as  the  residuary  lands,  or  is  confined  to  the 
latter  ?  This  question  arose  in  the  case  of  Spong  v.  Spong  (a),  and 
it  was  decided  that  the  legacies  were  not  charged  upon  the  lands 
specifically  devised,  and  that,  in  construing  charges  of  this  nature, 
specific  or  residuary  devises,  though  for  many  purposes  governed  by 
a  common  principle,  were  to  be  distinguished.  Sir  E,  Sugden,  in 
his  recent  work  on  The  Law  of  Property,  as  administered  by  the 
House  of  Lords,  p.  422,  states  the  rule  thus : — "  The  rule,  as  between 
specific  devisees  or  specific  legatees,  and  pecuniary  legatees,  is,  where 
no  contrary  intention  is  expressed,  that  the  pecuniary  legatee  cannot 
resort  to  property  that  is  specifically  disposed  of.  But,  of  course,  if 
the  testator  expresses  his  intention  to  prefer  the  pecuniary  legatee 
to  the  specific  devisee  or  legatee,  or  if  that  intention  must  be  necessa- 
rily implied  from  the  context,  the  Court  must  give  effect  to  it."  Sir 
E.  Sugden,  after  referring  to  Spong  v.  Spong  and  some  other  cases, 
states : — '*  The  decision  (i.  e.  in  Spong  v.  Spong),  it  is  apprehended, 
actually  was,  that  the  residuary  real  estates  only  were  charged  with 
the  pecuniary  legacies,  and  that  the  real  estates,  separately  and 
specifically  given,  were  not  at  all  charged  therewith,  consequently 
there  was  no  question  of  priority  or  liability  to  the  charge." 

The  case  of  Creed  v.  Creed  (b)  appears  to  be  strongly  applicable 
to  this  case.  Lord  Cottenham,  in  giving  judgment  in  that  case, 
stated : — "  The  gift  of  the  annuities  is  in  this  form : — I  leave  and 
bequeath  an  annuity  or  yearly  rentcharge  of  so  much  for  life, 
charged  upon  and  payable  out  of  all  my  freehold  estates  and  pro- 
perties, except  Ballinanty ;  and  I  do  hereby  charge  and  incumber 
the  same  therewith,  and  also  empower  the  annuitant  to  take  all  and 
every  remedy  for  recovery  thereof,  as  in  cases  of  rent-service  is 
usual.  The  gift  of  the  legacies  is  in  this  form  ;  after  giving  several 
pecuniary  legacies,  without  reference  to  any  fund  for  payment,  the 
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will  proceeds  thus : — "  The  said  several  legacies  to  be  paid  by  my 
trustees  and  executors  as  soon  as  conveniently  may  be  after  my 
decease,  out  of  such  part  of  my  personal  estate  aforesaid  as  may 
remain  after  payment  of  my  debts  and  funeral  expenses,  and  such 
part  of  said  legacies,  as  shall  or  may  remain  unpaid  by  the  said  Judgment, 
personal  estate,  to  be  raised  and  applied  by  my  trustees  and  execu- 
tors, in  such  manner  as  they  shall  think  proper,  out  of  my  real  and 
freehold  properties,  except  Ballynanty  aforesaid ;  and  I  do  charge 
and  incumber  the  same  therewith."  After  some  observations  on 
the  will  his  Lordship  stated : — *'  If  the  gifts  of  the  annuities  are  to 
be  considered  as  gifts  of  specific  interests  in  the  real  estate,  they 
could  not  be  affected  by  a  general  charge  of  legacies  :  Spong  v. 
Spang.  The  sale  of  the  land  for  payment  of  the  legacies  ought 
therefore  to  have  been  subject  to  the  annuities,  and  if  sold  dis- 
charged from  them,  the  proceeds  must  be  subject  to  the  same 
liability." 

In  another  part  of  the  judgment  his  Lordship  adds  : — ^'  It 
appears  that  there  are  but  two  modes  by  which  the  annuities  and 
legacies  can  be  put  upon  the  same  footing ;  first,  by  considering  the 
annuities  as  general  bequests,  and  not  as  specific  gifts  of  interest  in 
the  lands ;  or  secondly,  by  considering  the  legacies  as  specific  gifts 
of  interest  in  the  lands.  As  to  the  first,  gifts  of  annuities  were 
formerly  treated  as  specific.  But  when  Sir  J.  Jekyl,  in  Rogers  v. 
Mellicent,  decided  that  a  direction  to  lay  out  money  in  the  purchase 
of  an  annuity  was  only  a  pecuniary  legacy,  it  was  thought  impossible 
to  maintain  the  distinction,  and  all  simple  gifts  of  annuities  were 
held  to  be  pecuniary  legacies.  Such  is  the  statement  of  Lord 
Hardwicke  in  Lewin  v.  Letoin.  This  rule,  however,  has  no  appli- 
cation to  the  gift  of  a  rentcharge  or  annuity  issuing  out  of  land,  for 
that  is  an  interest  in  the  land  itself,  and  necessarily  specific."  His 
Lordship  then  referred  to  the  cases  of  Long  v.  Short,  and  Devenhill 
y.  FletcheVy  in  support  of  the  latter  proposition.  At  the  conclusion 
of  the  judgment  Lord  Cottenham  adds : — "  Greneral  legacies  do  not 
become  specific,  because  they  are  payable  out  of  the  proceeds  of  real 
estate."    And  again : — "  So  the  charge  of  the  legacies  upon  the 

real  estate  does  not  make  them  specific,  although  the  annuities 
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payable  and  issning  oat  of  them  are  so."  And  he  adds: — '*It 
appears  to  me,  therefore  that  the  annuities  are  specific  gifts  out  of 
the  real  estate,  and  that  the  legacies  are  not,  and  oonsequently  that 
the  annuitants  are  entitled  to  the  preference  given  to  them  bj  the 
decree  of  Lord  Plnnket." 

The  Master  was  of  opinion  in  this  case  that  there  is  no  provision 
in  the  will  charging  the  three  annuities  of  £100  a-jear  each  on  the 
lands  of  Palmerston,  except  the  residuarj  clause.    I  do  not  concur 
in  that  view.    It  is  perfectly  clear,  in  my  opinion,  that  the  rent- 
charge  of  £500  a-year  to  the  testator's  widow  was  charged  on  the 
lands  of  Palmerston,  although  those  lands  are  not  mentioned  by 
name ;  and  she  is  given  a  power  of  entry  and  distress,  which,  in  my 
opinion,  entitled  her  to  distrain  upon  the  said  lands  of  Palmerston, 
for  the  recovery  of  the  arrears  of  her  said  rentcharge.   I  think  there 
is  no  doubt  whatever  that  that  annuity  was,  as  Lord  Cottenham 
observes  in  Creed  v.  Creeds  "an  interest  in  the  land  itself,  and 
necessarily  specific."     I  am  of  opinion  that,  under  the  clause  giving 
to  the  daughters  *^  the  like  remedy  by  distress  and  entry  as  herein- 
before provided  with  respect  to  the  annuity  or  yearly  rentcharge  of 
£500  given  to  my  said  dear  wife,"  they  are  also  to  be  considered 
as  having  gifts  of  specific  interests  in  the  lands  charged  with  the 
annuity  of  £500  a-year  ;  and  it  is  clear  that  the  lands  of  Palmerston 
were  charged  with  the  £500  a-year  in  priority  to  the  legacies. 
When  the  testator  therefore  devised  the  rest,  residue  and  remainder 
of  his  real  freehold  and  personal  estate,  such  clause  necessarily  ex- 
cludes the  part  of  the  real  estates  previously  specifically  devised ; 
and  if  the  gifts  of  the  annuities  to  the  wife  and  ihe  three  daughters 
are  to  be  considered  as  gifts  of  specific  interests  in  the  real  estate, 
they  are  excluded  from  the  residuary  clause,  and  the  residuary 
clause  only  charges  the  legacies  on  the  lands,  <Ssc.,  thereby  devised. 
Whether  the  residu^  devise,  which  is  subject  to  the  testator's  debts, 
and  the  aforesaid  annuities  and  legacies,  had  the  effect  of  oluu*gittg 
the  three  annuities  on  the  lands  of  Belcamp  ind  BoUsfield,  in  addition 
to  the  lands,  &c.,  charged  therewith  by  the  previous  part  of  the  will, 
or  whether  the  residuary  clause  is  to  be  construed,  as  to  the  annui- 
ties, as  only  referring  to  what  had  been  already  done  by  the  previous 
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part  of  the  will,  it  is  not  necessary  to  decide.    I  am,  however,  of        1 850. 

opinion  that  the  lands  of  Palmerston  were  specifically  charged  with     v.. ^,1,/ 

the  said  three  annuities,  and  that  they  were  not  affected  by  the        ^^ir 
general  charge  of  legacies  in  sach  residuary  clause.    I  am  of  opinion     chamlbt. 
therefore  that  the  second,  third,  fourth  and  fifth  exceptions  must  be     j^^iameiu 
allowed. 

It  is  not  necessary  to  consider  the  first  exception,  and  I  shall 
make  no  rule  upon  it. 

The  order  of  this  Court  having  been  appealed  from,  the  Lord 
Chancellor,  on  the  20th  of  June  1850,  ordered  that  the  order  of 
this  Court  should  be  affirmed,  with  costs ;  and  the  Lord  Chancel- 
lor's order  concluded  thus : — "  And  it  being  stated  by  the  Counsel 
for  the  plaintiff  that  he  is  now  in  a  condition  to  show  that  a  good 
title  can  be  made  to  the  said  lands,  it  is  further  ordered  that  it  be 
referred  back  to  William  Brooke,  Esq.,  to  review  his  said  report." 

The  Master  made  his  report  under  that  order,  which  bore  date 
the  14th  of  Dee^nber  1850,  and  he  found  that  *'  by  reason  of  a  cer- 
tain deed  of  appointment,  bearing  date  the  6th  of  June  1850,  and 
made  by  the  plaintiff  to  the  defendants  Robert  Weir,  John  Weir, 
Mary  Weir,  and  Harriet  Weir,  now  adiilt  defendants  in  this  cause, 
in  pursuance  of  the  power  vested  in  him  by  the  indenture  of  settle- 
ment bearing  date  the  7th  of  August  1821,  in  the  pleadings  men- 
tioned, the  grounds  of  the  second  exception  taken  to  my  former 
report  have  been  removed,  and  a  good  title  can  now  be  made  to 
tie  said  purchaser." 

The  deed  of  the  6th  of  June  1850  recited  that  by  indenture  bear- 
ing date  the  7th  of  August  1821  (being  the  settlement  executed  on 
the  marriage  of  the  plaintiff  John  Weir),  and  made  by  and  between 
the  said  John  Weir  of  the  first  part,  Caroline  Chamley,  his  then 
intended  wife,  of  the  second  part,  certain  trustees  of  the  third  part, 
and  certain  other  parties  of  the  fourth  part ;  the  said  Caroline 
Chamley  assigned  the  legacy  of  £3000,  to  which  she  was  entitled 
under  her  father's  will,  and  the  rentcharge  of  £100  a-year,  in  said 
deed  mentioiied,  to  the  trustees  of  the  third  part,  upon  certain  trusts, 
and  amongst  others,  upon   trust,  from  and  after  the  decease  of 
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1 860.        the  surviyor  of  them  the  said  John  Weir  and  Caroline  Chamlej, 
v^-.^— 1^     to  the  use  and  behoof  of  all  and  every,  or  such  one  or  more  of 
^  the  children  of  the  said  John  Weir,  on  the  body  of  the  said  Caroline 

CHAMLEY.     Chamley  to  be  begotten,  and  for  such  estate  and  estates,  in  such 
Judgment.      P^^^  *"^  proportions,  manner  or  form,  with  or  without  power  of 
revocation,  as  the  said  John  Weir,  at  any  time  or  times  during  his 
life,  by  any  deed  or  deeds,  writing  or  writings,  under  his  hand  and 
seal,  attested  by  two  or  more  credible  witnesses,  should  direct,  limit 
and  appoint ;  and  in  default  of  such  appointment,  direction  and  limi- 
tation, and  as  to  such  portion  or  parts  of  the  premises  whereof  no 
such  direction,  limitation  or  appointment  should  be  made,  then  in 
such  shares  and  proportions  as  the  said  Caroline  Chamley  should,  at 
any  time  or  times  during  her  life,  and  after  the  death  of  the  said 
John  Weir,  by  any  deed  or  deeds,  writing  or  writings,  or  by  her 
last  will  and  testament,  direct,  limit,  and  appoint.      The  said  deed 
of  the  6th  of  June  1 850  further  recited  that  the  said  deed  of  the 
7th  of  August  1821  contained  a  proviso,  by  which  it  was  declared 
and  agreed  that  all  and  every  such  appointment,  as  should  or  might 
from  time  to  time  thereafter  be  made  by  the  said  John  Weir,  or 
Caroline  Chamley,  or  the  survivor,  conformable  to  the  powers  afore- 
said, should  be  deemed  good   and  sufficient  appointments  for,  and 
notwithstanding  that  such  appointment  or  appointments  should  give 
the  entire  of,  said  sum  of  £3000,  or  the  entire  annuity  of  £100 
a-year,  to  one  or  more  of  the  children  of  the  said  John  Weir  and 
Caroline  Chamley,  to  the  exclusion  of  any  one  or  more  of  them,  in 
case  there  should  happen  to  be  issue  of  the  said  John  Weir  and 
Caroline  Weir ;  and  the  said  deed  of  the  6th  of  June  further  recited 
''  that  the  said  marriage  took  effect,  and  that  there  was  issue  thereof 
Robert  Weir,  John  Web*,  jun.,  Henry  Weir,  and  Henrietta  Weir, 
and  several  other  younger  children,  for  whom  the  said  John  Weir 
intended  to  make  another  provision  ;"  and  "  that  said  Robert  Weir, 
John  Weir,  jun.,  Henry  Weir,  and  Henrietta  Weir,  had  respectively 
attained  twenty-one ;"  and  witnessed  that  "  the  said  (plaintiff)  John 
Weir,  in  pursuance  and  exercise  of  the  said  power  and  authority, 
did  irrevocably  limit  and  appoint  £1000,  part  of  the  £3000,  to  and 
for  the  use  of  his  son  Robert  Weir,  his  executors,  administrators  and 
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assigns,  and  did  in  like  manner  appoint  the  annuity  of  £100  a-jear, 
to  the  nse  of  the  said  Robert  Weir,  his  heirs  and  assigns  for  ever, 
subject  to  the  life  estates  of  the  said  John  Weir  and  Caroline  Cham- 
ley  in  said  sum  of  £1000,  and  said*  annuity."  And  the  said  deed' 
further  witnessed  that  the  said  plaintiff  John  Weir  '<  did  direct,  limit 
and  appoint  £2000,  being  the  residue  of  said  trust  fund  of  £3000, 
to  the  said  John  Weir,  jun.,  Henry  Weir,  and  Henrietta  Weir, 
share  and  share  alike,  and  to  their  several  executors,  administrators 
and  assigns,  subject  to  the  said  life  estates  and  interests  of  the  said 
John  Weir  and  Caroline  Weir." 

Five  exceptions  were  taken  to  the  report  of  the  14th  of  Decem- 
ber 1850. 

The  first  exception  was,  that  the  Master  ought  to  have  found 
that  the  ground  of  the  first  exception  had  not  been  removed,  and 
that  a  good  title  could  not  be  made  to  the  said  purchaser,  inasmuch 
as  the  decree  of  the  30th  of  June  1 847  was  erroneous,  and  not  bind- 
ing as  against  the  infant  defendants,  and  especially  because  no  day 
to  show  cause  was  by  said  decree  given  to  the  said  infant  defendants. 

The  second  exception  was  in  substlmce  the  same  as  the  first,  but 
in  more  general  terms. 

The  third  exception  was,  that  the  Master  ought  to  have  found 
that,  having  regard  to  the  report  of  the  22nd  of  May  1847,  and  the 
final  decree  and  other  proceedings  in  this  cause,  the  deed  of  appoint- 
ment could  not  be  deemed  and  taken  as  a  valid  appointment  against 
the  said  infant  defendants,  and  that  a  good  title  could  not  be  made 
to  the  purchaser. 

The  fourth  exception  was,  that  the  Master  ought  to  have  found, 
under  the  circumstances  of  this  case,  that  the  said  infant  defendants 
were  not  bound  by  the  deed  of  appointment. 

The  fifth  was  a  general  exception,  that  good  title  could  not  be 
made. 

Mr.  Brewster^  Mr.  Christian  and  Mr.  Franks^  for  the  excep- 
tions, oontended  that  the  appointment  was  fraudulent  and  invalid 
under  the  circumstances,  having  been  executed  for  the  purpose  of 
making  good  title  to  the  purchaser  against  the  object  of  the  power 


1850. 
RolU. 


Judgment, 


1851. 

Jan.  24,  28. 

Feb.  1. 

Argumeni. 


Digitized  by 


Google 


314      J 


CHANCERY  REPORTS. 


1851. 
RolU. 

WEIR 

r. 

CHAMLEY. 

Argummt. 


and  the  intention  of  tlie  donor  of  it,  Tfaej  cited  Creed  v.  Creed  {a) ; 
McQueen  v.  Farquhar(b)%  Green  v.  Pulrfard{c);  Hamilton  v. 
Kurwan  (d)  5  Palmer  v.  Wheeler  (e) ;  Jaektan  v.  Jackson  (f) ; 
<3rone  V.  Bastard  (g);  Lechmthre  v.  £ra*tflr(A);  Cotter  v.  2W- 
it^  (t) ;  Sugden^s  Decisions  cf  the  House  of  Lords^  p.  692  ; 
Toumsend  v.  FTorr^nC;^)  ;  Gittins  v.  «9teeA;  (i). 


The  Solicitor-General^  Mr.  Greene  and  Mr.  Hanna,  for  the 
plaintiff,  ooatended  that  the  appointment  was  valid,  having  been 
made  for  a  purpose  beneficial  to  all  the  objects  of  it,  without  fraud, 
or  benefit  to  the  donee,  who  made  the  appointment.  They  relied 
on  Jackson  v.  Jackson  (m);  Palmer  v.  Wheeler  (n);  Davis  v. 
Uphill  (p)i  Tucker  v.  Sanger  (p);  2  Sug.  Vendors,  p.  185;  3  Sug. 
Vendors^  p.  476  ;  Campbell  v.  Home  {q) ;  Green  v.  Pulsford  (r) ; 
Hamilton  v.  Kirwan  (s) ;  Butcher  v.  Jackson  (t). 


Apnl  16. 
Judgment, 


The  Master  of  the  Rolls,  after  stating  the  Lord  Chancellor's 
order,  the  report,  and  deed  of  the  6th  of  June  1850,  and  the  excep- 
tions, said : — 

The  Lord  Chancellor,  by  the  order  of  the  20th  of  June  1850, 
afl&rming  the  order  of  this  Court,  allowing  the  second,  third,  fourth 
and  fifth  exceptions  to  the  report  of  the  Master  of  the  21st  of  Janu- 
ary 1849>'has  expressly  decided  that  the  Court  had  not  jurisdiction 
to  make  the  decree  of  the  30ih  of  June  1847,  directing  a  sale  of  the 
lands  of  Palmerston,  discharged  of  the  three  annuities  of  £100 
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(0  IBnBS.  &M.311. 


(6)  11  Ves.  467. 
(<0  2Jo.  &Lat.  391. 
(/)  Dm.  91. 
(A)  2Jac.&W.287. 
(k)  1  Jo.  &Lat221»}i. 


(0  1  Swanst.  199. 

(m)  Dm.  91 ;  S.  C.  7  Q.  &  Fin.  997. 

(»)  2  Ban  A  B.»18.  (0)  1  Swanst.  129. 

0>)  13  Pr.  e07.  iq)  1  Y.  &  Col.  C.  C.  664. 

(r)  2  Beav.  70.  (,)  2  Jo.  &  Lat.  398. 

(0  14  Sim.  444. 
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a-jear  each ;  tbut  such  decree  was  not  bindiDg  on  the  infant  defend-        1851. 

RoUi, 
ants,  the  children  of  the  plaintiff  John  Weir  and  Caroline  his  wife ;     > , * 

wxot 
that  the  said  decree  and  report  upon  which  it  is  founded  were  also  ^^ 

erroneous,  the  report,  which  is  confirmed  bj  the  decree,  finding  that  chaiilst. 
the  legacies  and  th6  said  three  annuities,  devised  bj  ihe  said  will,  judamem, 
are  all  in  eqnal  prioritj,  and  that  the  legatees  and  annuitants  should 
abate.  And  the  Lord  Chaneellor's  order  further  decides  that  the 
finding  in  the  report  was  made  by  way  of  compromise,  and  upon 
consent,  and  without  sufficient  authority  to  bind  the  infant  de- 
fendants. 

The  deed  of  appointment  of  the  6th  of  June  1850  does  not  set 
right  the  error  in  the  decree.  The  Court  had  no  jurisdiction  to 
decree  a  sale  discharged  of  the  annuities.  K  the  decree  itself  was 
not  a  valid  and  binding  decree  at  the  time  when  the  sale  was  made 
to  R.  Williamson,  and  if  the  Court  had  no  jurisdiction  to  make  it, 
which  the  order  of  the  Lord  Chancellor  on  the  exceptions  to 
the  first  report  establishes,  it  is  difficult  to  understand  how  a  deed 
subsequently  executed  could  make  the  sale  regular,  or  the  contract 
binding.  The  objecticm  is  that,  at  the  time  of  the  sale,  no  decree 
was  in  force  which  authorised  a  sale  to  be  then  made.  The  decision 
of  this  Court  had  the  effect  of  entitling  the  purchaser  to  be  dis- 
charged. According  to  the  cases  of  Coster  v.  Turner  (a)j  and 
Leehmere  v.  Brasier  (h),  where  there  is  error  in  the  decree,  the 
purchaser  will  be  discharged)  lUthoiigh  the  parties  are  proceeding  to 
rectify  the  error.  In  the  former  case  it  was  alleged  that  the  error 
had  been  rectified  before  the  appeal  was  heard ;  but  not  havii^  been 
rectified  when  the  case  was  heard  before  the  Vice-chancellor,  Lord 
Lyndhurst  would  not  entertain  the  appeal. 

Ia  the  present  case  the  deed  of  appointment  was  executed  long 
subMquent  to  the  petition  of  appeal  to  the  Lord  Chancellor,  but 
shortly  before  judgment  was  given  by  his  Lordship.  How  far  it  is 
consistent  wMi  the  said  amthorities  to  have  sent  back  the  case  to  the 
Master,  under  the  circumstances  of  this  case,  is  net  for  aae  to  decide ; 
but  if  the  Lord  Chancellor's  attention  had  been  called  to  the 

(a)  I  Bus.  &  Mjl.  311.  (6)  2  Jac  &  Wal.  289. 
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1851.        cases  of  Turner  y.  Coster  and  Lechmere  v.  Brasier,  he  woald 
RoOs, 
^     ■  y    -^     possibly  Dot  have  made  the  order. 

WSTK 

^^  The  first  question  to  be  considered  in  this  case  is,  whether,  where 

CHAMLEY.  there  has  been  a  sale  under  a  decree  erroneous  on  the  face  of  it, 
Judgment.  (^"^  ^^^  order  of  the  Lord  Chancellor  of  ihe  20th  of  June  1850, 
on  the  second  question,  has  decided  that  the  decree  is  erroneous  on 
the  face  of  it,  and  that  the  Court  had  not  jurisdiction  to  direct  a 
sale  of  the  lands  discharged  of  the  annuities),  the  deed  of  the  6th 
of  June  1850  can  by  relation  make  that  a  valid  decree,  which  at 
the  time  it  was  pronounced  was  made  without  jurisdiction,. or  make 
that  a  valid  sale,  which  was  not,  at  ihe  time  it  was  made,  authorised 
by  a  decree  which  the  Court  had  any  jurisdiction  to  make  ?  It 
appears  to  me  that  the  decree  is  as  erroneous  now  as  it  was  before 
the  execution  of  the  deed  of  the  6th  of  June  1850.  The  Court 
had  no  jurisdiction,  at  the  time  of  the  decree,  to  order  a  sale  of 
the  lands  of  Palmerston,  discharged  of  the  annuity  of  £100  a-year ; 
and,  at  the  time  of  the  sale,  it  appeared  on  the  face  of  the  decree  that 
the  Court  had  no  jurisdiction. 

The  effect  of  the  deed  of  the  6th  of  June  1850  (it  is  said)  is  to 
take  out  of  the  minor  defendants  the  title  which  would  have  enabled 
them  to  dispute  the  validity  of  the  decree ;  but  the  decree  remains 
unaltered. 

There  are,  no  doubt,  cases  where  there  have  been  sales  under  a 
decree,  and  parties  who  were  not  bound  by  the  decree  have  agreed 
to  join  in  the  conveyance,  in  which  the  purchasar  has  been  held  to 
his  purchase ;  but  there  is  no  case  to  be  found  where  a  sale  has 
been  made  under  a  decree,  and  the  Court  had  no  jurisdiction  to 
make  the  decree,  and  the  decree  is  on  the  face  of  it  erroneous,  in 
which  the  objection  has  been  held  to  be  removed  by  the  execution 
of  a  deed,  under  a  power,  which  does  not  correct  the  errors  in  the 
decree,  but  takes  the  estate,  by  relation,  out  of  the  parties  who  would 
be  entitled  to  object.  In  the  case  of  Lechmere  v.  Brcuier  (a)  the 
purchaser  of  ihe  estates,  sold  under  a  decree,  was  discharged  from 
his  purchase,  upon  error  in  the  decree  being  shown,  though  the 
parties  were  proceeding  to  rectify  it.      Lord  Eldon,  in  giving  judg- 

(a)2Jac.  &Wal.289. 
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tnent,  said: — "t  will  not  extend  the  rule,  which  the  Court  has        1851. 
adopted,  of  compelling  .purchaser  to  take  the  estate,  where  title  is    .J^ 
not  made  until  after  the  contract^  to  any  case  to  which  it  has  not  been  ^ 

ahready  applied.    The  rule  has  in  many  instances  been  productive     cvlamjley^ 
of  great  hardship,  and  I  feel  partiouLirlj  unwilling  to  extend  it  to      judgment 
this  case,  where,  to  entitle  those  simple  contract  creditors  to  a  sale, 
they  must  prove  a  fact  which  subjects  the  purchaser  to  some  hazard, 
whatever  it  may  be.     Let  the  purchaser  therefore  be  discharged 
from  the  purchase." 

The  observations  of  Lord  Eldon  are  very  applicable  to  this  case, 
where  the  purchaser  would  be  obliged,  in  order  to  uphold  the  pur- 
chase, if  impeached  by  the  minor  defendants,  to  prove  the  deed  of 
the  6th  of  June  1860,  a  matter  which  would,  at  all  events,  subject 
the  purchaser  (as  I  shall  presently  show)  to  much  hazard.  No  such 
proposition  ever  was  heard,  as  that  a  purchaser  under  a  decree 
would  be  held  to  his  purchase  where,  to  defend  his  title,  he  must 
prove  the  execution  of  a  deed  of  (4>p(mitment,  taking  out  of  the 
defendants,  who  would  be  entitled  to  object  to  the  decree,  that  title 
which  they  had  at  the  date  of  the  decree.  « 

Assuming,  however,  that  the  deed  of  appointment  of  the  6th  of 
June  1850  would,  if  it  were  a  valid  appointment,  have  had  the  effect 
of  removing  the  grounds  of  the  exceptions  to  the  Master^s  first 
report,  the  next  question  which  arises  is,  whether  the  appointment 
was  valid? 

Li  the  case  of  Aleyn  v.  Belchier  (a),  which  is  a  leading  case  on 
the  sul]ject  of  the  undue  execution  of  powers.  Lord  Keeper  Henley 
said  that  **  no  point  was  better  established  than  that  a  person  having 
a  power  must  execute  it  bona  fide  for  the  end  designed,  otherwise 
it  is  corrupt  and  void."  No  doubt  that  the  donee  of  the  power 
derived  a  personal  advantage  in  that  case  from  the  execution  of  the 
power ;  but  the  principle  decided  was,  that  a  person  having  a  power 
must  execute  it  bona  fide  for  the  purpose  for  which  it  was  originally  / 

intended.  Upon  the  same  principle  upon  which  that  case  was  de- 
cided, it  has  been  held  in  several  cases,  which  have  been  referred  to 
in  the  course  of  the  argument,  that  if  a  parent,  having  a  power  of 
appointment  amongst  his  children,  appoints  to  one  or  more  of  them, 

(a)  1  Eden,  132. 
VOL.   1.  41 
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1851. 
RolU. 


Judgment, 


to  the  exclusion  of  the  others,  upon  a  bargain  for  his  own  advan- 
tage, equity  will  relieve  against  the  appointment  as  a  fraud  upon 
the  power.  In  one  of  these  cases-^Pa/«ier  v.  Wheeler  (a) — Lord 
Manners  observed,  *^  that  the  mode  resorted  to  bj  the  parent  was 
to  convert  thai  which  was  intended  as  a  provision  for  his  children 
into  a  source  of  emolument  to  himself,  and  to  abuse  a  discretionary 
powM*,  which  he  was  bound  to  exercise  according  to  the  just  claims 
and  exigencies  of  his  family." 

Although  in  those  cases  and  in  others,  which  have  been  referred 
to,  the  donee  of  the  power  executed  it  for  his  own  advantage,  the 
principle  of  the  decisions  which  I  have  stated  is,  that  a  person 
having  a  power  must  execute  it  bona  fide  for  the  end  designed, 
otherwise  it  is  considered  a  fraud  upon  the  power  ;  and  accordingly 
there  are  cases  in  which  the  donee  of  the  power  entered  into  no 
bargain  for  his  own  advantage,  and  derived  no  benefit  from  the 
execution  of  the  power,  and  yet  it  has  be^n  considered  that  the 
power  was  not  well  executed,  not  having  been  executed  homa  fiie^ 
for  the  purpose  for  which  it  was  (Higinatiy  intended. 

Thus  in  the  case  of  WheaU  v.  Hall  (^),  it  was  held  not  to  have 
been  the  intention  of  the  donor  to  give  the  power  for  the  poiposes 
for  which  it  was  there  attempted  to  be  exercised,  and  the  purchaser 
was  released  from  his  contract.  Sir  William  Grants  in  giving  judg- 
ment, said : — '^  I  think  it  would  be  attended  with  ill  consequences, 
to  put  purchasers  upon  exercising  a  very  nice  and  critical  judgment, 
with  regard  to  the  purposes  for  which  powers  have  been  created ; 
at  the  same  time  I  cannot  conceive  that  a  Court  of  Equity  will 
sanction  the  application  of  a  power  to  purposes  clearly  and  obvi- 
ously foreign  to  those  for  whidi  it  could  have  been  originaUy 
intended.** 

Sir  W.  Grant  decided  that  there  was  an  undue  exercise  of  the 
power,  and  consequently  that  a  purchaser  was  not  to  be  oompeHed 
to  take  a  title  depending  upon  it. 

In  the  case  of  Bead  v.  Skavo  (reported  in  the  Affpemiix  to  Sir 
E.  SHgden*8  work  on  Powere)  the  power  was  atten^ted  to  be  exer- 
cised, not  for  the  purpose  for  which  it  was  odginally  created,  but  in 
order  to  make  perfect  a  former  invaUd  transaction ;  and  the  title 

(a   2BaJl&B.30.  (*)17Ve8.86. 
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baying  been  referred  to  tbe  Master^  be  by  bis  report,  after  referring 
to  the  documents,  stated  bis  opinion  tbat  tbe  transaction  was  not  a 
due  execution  of  the  power  to  sell,  w  of  tbe  power  to  exebange, 
contained  in  tbe  marriage  settlement, — for  which  reason  be  found 
tbat  tbe  plaintifis  could  not  make  a  good  title  to  the  premises. 
Exceptions  were  taken  to  the  report,  but  they  were  never  argued, 
and  tbe  plaintiffs  consented  to  rescind  the  contract  and  to  pay  the 
purchaser's  costs. 

In  tbe  case  of  Cowgill  y.  Lwrd  Oxmaniown  (a),  a  bill  for  a 
speeific  performance  was  filed  by  the  vendor  of  certain  property. 
Lord  Abinger,  in  giving  judgment,  said : — *'  The  title  to  this  pro* 
perty  is  founded  on  the  marriage  settlement  of  Mr.  Lyster,  who 
conveyed  tbe  lands  in  question  to  the  plaintiff's  father  in  fee.  The 
plaintiff  having  come  into  possession  of  them,  contracted  to  sell 
them  to  the  defendant,  and  it  was  then  discovered  tbat  Lyster  bad 
no  title  to  convey  them  absolutely  to  tbe  plaintiff's  father,  because 
be  had  already  vested  them  upon  certain  trusts  under  a  settlement, 
and  had  given  the  trustees  a  power  of  sale  and  exchange.  In  order 
to  remedy  this  defect  of  title,  the  plaintiff  has  procured  the  execu- 
tion of  fresh  deeds,  in  order  to  bring  the  transaction  between  his 
father  and  Lyster  within  the  terms  of  the  power  of  exebange ;  and 
the  question  therefore  is,  whether  tbat  has  been  done  by  the  parties, 
which  places  the  vendor  in  tbe  situation  of  insisting  on  tbe  specific 
performance  of  the  agreement,  made  by  the  defendant  for  the  pur- 
chase of  this  estate?  I  have  great  difilculty  in  saying  that  tbe 
purchaser  is  bound  to  accept  such  a  title.  This  was  not  a  direct 
sale  or  exchange  under  the  settlement,  but  a  proceeding  taken  upon 
an  emergency,  in  order  to  rectify  what  was  imperfectly  done  before. 
Whether  tbat  was  a  proper  exercise  of  the  power  contained  in  the 
settlement,  is  extremely  doubtful,  and  as  many  nice  questions  dep^id 
on  the  exercise  of  powers  of  this  nature,  I  am  much  disposed  to 
think  that  the  means  which  have  been  taken  to  make  this  exchange 
effectually  within  the  terms  of  the  power  are  not  sufficient  for  that 
purpose." 

Lord  Abinger  then  adverted  to  the  fact  that  the  deed  contained 
many  inacuratc  references  and  false  dates,  and  upon  ikte  whole, 
(a)  3  Yo.  &  CoL  376. 


1861. 
RoUm, 


Judgment, 
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1861.        putting  both  objections  together,  his  Lordship  refused  to  compel 
JRoUs. 
' , '     the  purchaser  to  take  the  title. 

^^  The  plaintiff's  Counsel,  considering  that  the  Lord  Chief  Baron 

CHABiLEY.    had  not  given  an  express  decbion  upon  the  validitj  of  the  execu- 

Judgment,     tion  of  the  power,  asked  for  permission  to  prepare  new  deeds  of 

conveyance,  but  Lord  Abinger  refused,  and  said  that  the  situation 

of  the  parties  had  varied  so  much  during  the  long  interval  of  time 

that  had  elapsed  since  the  contract  took  place,  that  even  if  new  deeds 

were  prepared,  he  should  think  it  inconsistent  with  justice,  under 

the  circumstances  of  the  case,  to  decree  the  specific  performance  of 

the  contract. 

In  the  present  case  the  plaintiff,  instead  of  exercising  the  discre- 
tionary power  given  to  him  of  appointing  portions  of  the  £3000  and 
of  the  £100  a-year,  according  to  the  intention  of  the  settiement, 
and  the  just  claims  and  exigencies  of  his  family,  has  exercised  it 
upon  an  emergency,  in  order  to  get  rid  of  the  objections  raised  upon 
the  former  exceptions,  and  has,  with  a  view  to  those  objections, 
appointed  only  to  his  adult  children,  and  excluded  all  his  children 
who  are  still  minors.  He  has  thus,  as  Lord  Manners  said,  abused  a 
discretionary  power,  which  he  was  bound  to  exercise  according  to 
the  just  claims  and  exigencies  of  his  family. 

The  only  child  who  appears  firom  the  Master's  report  of  the 
24th  of  May  1647  to  have  been  then  of  age  was  Robert  Weir,  and 
accordingly  the  entire  of  the  rentchorge  is  appointed  to  him,  as  he 
was  adult  at  the  time  of  that  report,  and  bound  by  the  consent,  and 
it  is  obviously  on  that  ground  that  the  £100  a-year  was  appointed 
to  him.  It  appears  to  me  that  the  purchaser  ought  not,  under  the 
circumstances,  to  be  compelled  to  complete  his  purchase.  If  I  were 
to  compel  him  to  do  so^  I  should,  in  contravention  of  what  was  laid 
down  by  Sir  W.  Grant,  *' sanction  the  application  of  a  power  to 
purposes  clearly  and  obviously  foreign  to  those  for  which  it  could 
have  been  originally  intended." 

Upon  the  whole,  I  think  the  two  questions  in  this  case  raise  so 
serious  a  doubt  upon  the  tide,  that  I  should  not  be  justified  in  com- 
pelling the  purchaser  to  accept  it. 

The  second,  third,  fourth  and  fifth  exceptions  must  be  allowed. 
I  shall  make  no  rule  on  the  first. 
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VANCE  V.  THE  EARL  OF  RANFURLEY. 


1850. 
Chancery, 


(Chancery.) 


Nov,  22.  24. 
Dec.  13. 


Vance,  for  the  specific  performance  of  a  covenant  for  perpetual  re- 


The  original  biU  in  this  cause  was  filed  by  the  plaintiff'  Andrew  A  ^"^^^f 

of  theKT  es- 
tates for  life, 

newal,  contained  in  a  lease  of  the  29th  of  April  1811.  ^th    remain- 

der to  his  son 
At  the  date  of  the  lease,  Thomas  Lord  Northland  was  seised  for  Bfor  life,  with 

remainder    to 

life  of  the  Dungannon  estate,  with  remainder  to  his  eldest  son  the  C   (eruidson 

of  a)  in  fee, 

Hon.  Thomas  Eiioz,  for  life,  and  remainder  to  the  defendant,  his  all  three  joined 

in  a  demiflfi 

grandson,  then  Thomas  Eiioz,  Esq.,  and  afterwards  Earl  of  Ran-  by  indenture, 
fmrley,  in  fee.  The  tenants  for  life  had  the  usual  powers  of  leasmg  ^^  of  ^heE' 
for  three  lives  or  thirty-one  years.  ^SS  Sib 

By  the  lease  of  the  29fti  of  April  1811,  made  between  Thomas  ^^d^^^T 

Lord  "Hscount  Northland,  the  Honourable  Thomas  Knox  and  the  ^^^  ^^ 

^  ments,    and  ^^ 

defendant  of  the  one  part,  find  James  Falls  and  Alexander  Mac-  appurtenances 

belonging    to 

kenzie  of  the  other  part,  it  was  witnessed  that  in  consideration  of  those  nulls, 

together   with 

the  rents,  covenants,  provisoes  and  agreements  thereinafter  reserved  the  grist,  toll, 

mulcture,    or 

and  contained,  and  which,  on  the  part  of  the  lessees,  their  heirs  and  succon,    or 

assigns,  were  to  be  paid,  kept  and  performed,  they  the  said  Viscount  ^utjes  usually 

paid  to  A  by 
the  tenants  of  all  the  K.  estates,  at  the  rate  of  one-sixteenth  part  of  the  com  ground, 
as  toll  or  mulcture  for  grinding;  reserving  out  of  the  demise  all  royalties  to  A,  his 
heirs  and  assigns,  with  hberty  for  A,  B  and  C,  according  to  their  respective  interests, 
and  iheir  heirs  and  assigns,  to  enter  for  the  purpose  of  availing  themselves  of  the 
royalties  at  any  time  during  the  demise,  at  the  pleasure  of  A,  his  heirs  and  assigns ; 
to  hold  during  three  liyes,  and  such  lives  as  should  be  added  in  pursuance  of  a  cove- 
nant for  peri^tual  renewal  thereinafter  contained.  By  the  reddendum  clause  the 
rent  was  reserved  as  to  part  of  the  demised  premises  to  A,  B  and  C,  according  to 
their  respective  interests,  their  heirs  and  assigns,  and  as  to  the  residue  of  the  demised 
premises,  to  -4,  his  heirs  and  assigns.  There  followed,  however,  a  covenant  by  the 
lessees  to  pay  the  rent  of  all  the  demised  premises  to  A,  B  and  C,  according  to  their 
respective  interests,  their  heirs  and  assigns.  The  lessees  also  covenanted  to  grind, 
toll  fre^,  all  com  for  the  household  of  A,  B  and  C,  their  heirs  and  assigns,  in  such 
of  the  mills  as  A,  his  heirs  and  assigns,  might  send  it  to ;  and  to  grind  com  for  all 
the  tenants  of  the  K.  estates  at  a  charge  of  one-sixtoentii  of  the  grain  ground.  Then 
followed  a  covenant  by  A,  for  hisnself,  his  heirs  and  assigns,  that  all  the  present 
tenants  of  the  K.  estates  were  bound,  and  thiU  all  the  future  tenants  should  be  bound 
to  bring  their  com  to  be  ground  at  that  rate  at  the  demised  mills,  and  that  in  de- 
fault of  the  tenants  so  doing.  A,  his  heirs  and  assians,  would  permit  legal  proceed- 
ings to  be  taken  in  their  names  in  order  to  compel  tne  tenants  so  to  bring  their  com 
to  be  ground,  &c.,  and  would  produce  the  counterpart  of  their  leases  for  tluLt  purpose. 
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1850.        Northland,  the  Honourable  Thomas  Knox  and  the  defendant,  and 

V  — ^fZ'/     each  of  them,  did,  according  to  their  respective  estates  and  interests 

^  therein,  grant,  bargain,  set  and  to  farm-let,  release  and  confirm  to 

EABL  OF     the  said  lessees  (in  their  actual  possession  then  being  by  virtue  of  a 

bargain  and  sale,  &c.,  and  by  force  of  the  statute  for  transferring 

Statement,  nses  into  possession)  and  to  their  heirs  and  assigns,  all  that  and 
those  that  part  of  the  townlands  of  Gk)rtmenon  and  MuUaghana, 
immediate^  adjoining  the  grounds  attached  to  and  usually  held 
with  the  corn-mill  of  Dangannon,  bounded  by,  &c. ;  and  also  all 
that  and  those  the  farms  or  parcels  of  ground,  with  the  houses, 
gardens  and  appurtenances  thereto  belonging,  situate  in  the  said 
townland  of  Gortmenon,  theretofore  held  and  occupied  by  the  miller, 
kilnman  and  mulcturer,  employed  tn  the  working  and  management 
of  the  corn-mills  and  kilns  of  Dungannon,  immediately  adjoining  part 
of  the  aforesaid  premises,  and  bounded  by,  &c. ;  and  also  all  that 
and  those  the  farms,  &c.,  with  the  houses,  &e^  thereto  belonging, 
situate  in  the  townland  of  Tempenroe,  theretofore  hdd  and  occupied 
by  the  miller,  kilnman  and  mulcturer,  employed  in  the  working  and 


Next  came  a  covenant  for  perpetual  renewal  by  A,finr  kimselfy  his  heirs  and  assigns; 
and  finally,  coYenants  by  A,  B  and  C,  for  themselyes,  their  execators,  administra- 
tors and  assigns,  for  quiet  enjoyment,  and  for  farther  assoranoe,  soch  fiirtlier  aasnr- 
ance  to  contain  no  covenant  or  warranty  that  was  not  already  contained  in  the  lease. 
Indorsed  upon  the  lease  previonsly  to  its  execntion  was  a  memorandum,  Aat  if  any 
of  the  tenants  of  the  E.  estates  were  not  bound  by  their  present  leases  to  grind  their 
com  at  the  mOls,  A,  his  heirs  and  assigns,  should  not  be  liable  to  compensate  the 
lessees  of  the  mills  if  such  tenants  were  not  so  bound,  and  neglected  to  grind  their 
com  at  the  mills. 

The  lands  demised  were,  without  the  profits  arising  from  the  mills,  wholly  inade- 
quate to  meet  the  amount  of  rent  reserved.  A  and  B  and  some  of  the  ceux  que 
viverU  having  ^ed,  a  bill  was  filed,  and  a  decree  for  a  renewal  was  pronounced 
against  C. 

Held,  that  C  was  not  bound  to  enter,  in  the  new  lease,  into  the  covenants  with 
respect  to  the  mill  duties,  contained  in  the  original  lease  on  the  part  of  A,  his  hekn 
and  assigns. 

Held  also,  ^baX  C  was  bound  to  enter,  in  the  new  lease,  into  all  the  covenants  into 
which  he  had  entered  by  name  in  the  original  lease. 

Semble,  that  if  the  demise  by  A,  B  and  C  had  not  been  as  well  for  all  future  lives 
to  be  ad^  to  the  lease  as  for  the  original  lives,  C  would  not  have  been  bound  to 
renew  by  the  covenant  for  perpetual  renewal  on  the  part  of  A,  his  heirs  and  assigns. 

Held  also,  that  C  having  alleged,  in  his  answer,  breach  of  covenant  by  the  lessees 
as  a  defence  to  the  bill  for  renewal,  and  having  Med  in  proving  it,  must  pay  the 
costs  occasioned  by  that  defence. 

A  covenant  for  a  renewal  is  a  covenant  to  srant  an  estate,  and  implies  the  inser- 
tion of  such  covenants  as  are  incidental  to  the  legal  estate,  having  regard  to  the 
tenure ;  and  a  covenant  for  a  lease  oontidns  a  contract  that  it  shaU  be  accompanied 
by  the  ordinaiy  covenants.  The  paity  renewing  is  bound  to  give  that  which  those 
firom  whom  he  derives  were  bound  to,  and  did,  give  by  the  original  contract. 
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management  of  the  corn-mill  and  kiln  of  Viscount  Northland,  1850. 
known  by  the  name  of  the  Eillyman  mill  and  kiln,  bounded,  &c. ;  '^^'^^^^r 
and  also  all  that  and  those  the  said  corn-miUs  and  kiln^  with  the 
weirs,  dams,  mill-races  and  waters,  or  use  of  the  waters  thereto 
belonging,  or  theretofore  used  and  enjojed  with  the  same,  in  like 
manner  as  Viscount  Ncnrthland  had  been  theretofore  accustomed  to  statement. 
use  the  said  waters  in  the  working  of  the  said  mills,  and  the  rights, 
eaaementa  and  appurtenances  to  the  said  mills,  kilns,  weirs,  &c.,  &c., 
and  every  of  them  belonging,  together  also  with  the  grist,  toll, 
molcture  or  succon  and  other  the  mill  duties  usually  paid  to  Vis- 
count Northland,  and  which  were  given  by  and  taken  fix>m  all  and 
singjular  the  tenants  or  resident  occupiers  of  the  said  towns  and 
lands  of  Gortmenon,  Tempenroe  and  Mulla^ana,  and  also  of  the 
several  towns  and  lands  of  Altavannagh,  &c^  <&c  [here  thirty-nine 
other  townlands  were  specified],  at  the  rate  or  proportion  of  the 
sixteenth  part  or  share  of  the  com  or  grain  ground,  as  the  toll  or 
mulcture  for  grinding  the  same  [H^re  followed  various  provisions 
as  to  altering  and  re-building  the  mills,  &c^  and  as  to  the  supply  of 
water,  and  as  to  such  buildings  as  might  be  erected  by  the  lessees]  ; 
excepting,  however,  and  reserving  out  of  said  grants  and  demise 
to  ViscowU  Northland,  his  heirs  and  assigns,  all  mines,  mineralB, 
&c^  &^  with  an  royalties  whatsoever,  with  fuU  and  free  liberty 
to  Viscount  Northland,  the  H<mourable  Thomas  Sjk>x  and  the 
defendant,  according  to  th«r  respective  estates  and  interests  in  the 
premises,  and  to  their  and  each  of  their  heirs  and  assigns  who  should 
be  entitled  to  the  rent  and  reversion  in  the  said  premises,  to  enter 
into  the  said  demised  premises,  and  there  search  for,  dig  up,  cut 
down  and  carry  away  any  of  the  matters  or  things  so  reserved  and 
excepted,  at  any  time  during  said  demise  or  any  renewal  thereof,  at 
the  will  and  pleasure  of  ViscowU  Northland  and  his  heirs  and 
assigns,  ^c,  and  also  reserving  to  Lord  Northland,  the  Honourable 
Thimias  Knox  and  the  defendant,  according  to  their  respective 
estates  in  the  premises,  his  and  their  heirs  and  assigns,  full  and  free 
rigiftt  and  liberty  of  hunting,  &c.,  upon  the  premises  at  all  times 
during  the  said  demise,  and  all  renewals  thereof,  trespass  free,  to 
hold  all  and  singular  the  said  lands,  houses,  mills,  kilns  and  other 
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1850.        premises,  with  the  grist,  toll,  mulctore,  succon  or  mill  duties,  and 

Chancery, 

the  waters,  weirs,  &c.,  with  the  rights,  easements,  privileges,  heredi- 
taments and  appurtenances  thereby  granted  and  released  or  intended 
so  to  be  (except  as  before  excepted)  to  them  the  said  lessees,  their 
heirs  and  assigns,  from  the  1st  of  November  then  last,  for  and  during 

Statement.  ^^  natural  life  and  lives  of  [here  three  persons  were  specified] 
and  the  survivor  of  them,  and  during  the  lives  of  such  persons  as 
should  from  time  to  time  for  ever  thereafter  be  added  to  the  term 
thereby  granted,  in  pursuance  of  a  covenant  for  the  perpetual 
renewal  thereof  therein  contained,  they  the  said  lessees,  their  heirs 
and  assigns,  yielding  and  paying  therefor  and  thereout  yearly  and 
every  year  during  the  term  to  Viscount  Northland,  the  Honourable 
Thomas  Knox  and  the  defendant,  according  to  their  respective 
estates  and  interests  in  the  premises,  and  the  reversion  thereof,  his 
and  their  heirs  and  assigns,  for  the  said  premises  therein  first  demised 
the  clear  yearly  rent  or  sum  of  £6.  16s.  6d.  per  acre,  &c^  &c.,  and 
also  yielding  and  paying  therefor  and  thereout  yearly  and  every 
year  during  the  said  term  unto  Viscount  Narthlandy  his  'heirs  and 
assignSy  for  all  the  other  premises  included  in  said  demise,  the  clear 
yearly  rent  or  sum  of  £230,  &C.,  &c.  Then  followed  a  covenant  by 
the  lessees  with  Viscount  Northland,  the  Honourable  Thomas  Knox 
and  the  defendant,  to  pay  the  rent  to  them  according  to  their  res- 
pective estates  and  interests  in  the  premises  and  the  reversion 
thereof,  and  their  respective  heirs  and  assigns;  and  to  the  same 
persons  powers  of  re-entry  and  distress  were  reserved.  There  wwe 
also  covenants  between  the  same  covenantors  and  covenantees  to 
supply  Eskragh  Lake  with  water,  and  to  keep  the  premises  in 
repair.  Then  followed  a  covenant  by  the  lessees  with  Viscount 
Northland,  the  Honourable  Thomas  Knox  and  the  defendant,  and 
each  of  them,  their  and  each  of  their  heirs  and  assigns,  that  all  grain 
purchased  by  the  lessees  or  their  agents,  on  Monday  in  every  week 
during  the  term,  within  one  mile  and  a-half  of  Dungannon,  should 
be  purchased  at  the  public  crane  of  the  market  in  that  town  during 
market  hours,  and  not  elsewhere,  and  that  they  would  pay  a  penalty 
of  ten  shillings  for  every  barrel  purchased  contrary  to  the  effect  and 
meaning  of  this  covenant;  and  also  that  they  (the  lessees)  would, 
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during  the  term,  well  and  sufficiently  grind  all  the  corn  and  grain      J:^^' 

Chancery* 
^belonging  to  and  for  the  use  of  the  household  and  establishment  of 

Viscount  Northland,  the  Honourable  Thos.  Knox  and  the  defendant, 

their  and  each  of  their  heirs  and  assigns,  on  whichever  of  the  mills 

on  the  demised  premises  Viscount  Northland,  his  heirs  and  assigns, 

might  send  the  same  to  be  ground,  free  of  all  toll,  mulcture  or  other         «<«»»««• 

charge  whatever  for  grinding  the  same,  and  also  should  and  would 

well  and  sufficiently  grind  all  the  com  and  other  grain  that  should 

grow,  or  be  used,  or  expended  upon  the  said  several  towns  and  lands 

of  Gortmenon,  Tempenroe,  Mullaghana,  Altavannagh,  &c.  [here  the 

thirty-nine  other  townlands  were  named],  for  the  different  tenants 

and  occupiers  of  the  said  several  lands  on  such  of  the  mills  on  the 

demised  premises  as  they  had  been  accustomed  to  grind  their  com 

and  grain  at,  and  should  not  ask  or  oblige  such  tenants  or  occupiers 

of  said  lands,  the  occupiers  whereof  had  been  accustomed  to  grind 

their  com  and  grain  at  the  Killyman  mill,  to  grind  their  com  and 

grain  at  the  Dungannon  mill,  or  such  mill  as  might  be  erected 

instead  thereof,  or  vice  versd,  but  should  grind  the  com  and  grain  of 

such  tenant  and  occupier  at  such  of  the  said  mills,  or  such  other  mill 

or  mills  as  might  be  erected  instead  thereof  on  the  premises,  as  they 

the  said  tenants  and  occupiers  respectively  might  elect  and  think 

proper  to  have  their  com  and  grain  ground  at;  and  should  and 

would  take  and  accept  of  the  sixteenth  part  or  share  of  the  grain  so 

ground  for  the  grinding  thereof;  and  also  that  they  (the  lessees), 

their  heirs  and  assigns,  should  and  would  do  suit  and  service  at  the 

Courts  Leet  and  Courts  Baron  of  the  manor  of  Dungannon,  and 

then  pay  the  usual  fee  of  leet-money  or  head-silver. 

Then  came  the  following  covenants  : — "  And  the  said]  Thomas 
Viscount  Northland  doth  for  himself,  his  heirs  and  assigns,  cove- 
nant, promise  and  agree  to  and  with  the  said  [lessees],  their  heirs 
and  assigns,  that  the  several  tenants  and  resident  occupiers  of  the 
several  towns  and  lands  of  Gortmenon,  Tempenroe,  Mullaghana,, 
Altavannagh,  &c.  [hei:e  the  other  thirty-nine  townlands  were 
named],  save  and  except  the  tenant  or  occupier  of  the  premises 
known  by  the  name  of  the  Dungannon  Brewery,  for   and  with 

respect  to    the  same,   and   now    possessed  by   Thomas    Richard 
VOL.    1.  42 
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1850.        Geragbtj,  now  are  well,  legally  and  sufficiently  bound  and  obliged; 

Chancery. 

^^ — , '     and  tbat  the  tenants  in  any  lease  or  leases  that  may  be  hereaner 

VANCE  

^  made  and  granted  by  him  the  said  Thomas  Viscount  Northland,  his 

EARL  OF      heirs  and  assigns,  of  the  said  several  towns  and  lands,  or  any  part 

RANFURLEY 

thereof,  shall  be  well,  legally  and  sufficiently  bound  and  obliged  to 

Statement,  grind  all  their  com  and  other  grain  which  should  grow  and  be  used 
and  expended  in  a  ground  state  upon  all  or  any  of  the  said  towns 
and  lands  at  the  mills  now  erected,  or  which  may  hereafter  be 
erected,  on  the  hereby  demised  premises,  or  any  of  them,  and  none 
other,  and  pay  a  sixteenth  part  or  share  of  corn  or  grain  ground  for 
grinding  the  same ;  and  that  they  shall  and  will  accordingly,  from 
time  to  time,  and  at  all  times  hereafter  during  the  term  hereby 
granted,  so  grind  all  such  com  and  grain  at  the  said  mills  or  one  of 
them,  and  there  pay  the  sixteenth  share  or  part  of  the  said  corn  or 
grain  as  toll  or  mulcture  for  grinding  the  same;  and  in  default 
thereof,  the  said  Thomas  Viscount  Northland,  his  heirs  or  assigns^ 
shall  and  will  at  the  request  of  them  the  said  [lessees],  their  heirs 
and  assigns,  if  the^  should  be  minded  and  desirous  to  recompense 
themselves  the  injury  sustained  by  such  default,  by  legal  proceed- 
ings against  all  or  any  of  the  tenants  or  resident  occupiers  of  said 
several  lands  so  making  default,  produce,  on  the  application  of  the 
said  [lessees],  their  heirs  and  assigns,  on  any  trial  to  be  had  on  the 
occasion,  the  counterpart  or  counterparts  of  the  lease  or  leases  of 
such  tenant  or  tenants,  or  any  other  deed  or  paper  in  the  custody  or 
power  of  the  said  Lord  Viscount  Northland^  his  heirs  or  assigns, 
which  may  be.  advised  as  necessary  or  useful,  for  them  the  said 
[lessees],  their  heirs  or  assigns,  on  any  such  trial ;  or  at  the  request 
of  the  said  [lessees],  their  heirs  or  assigns,  take  and  use  all  or  any 
such  lawful  and  reasonable  act,  step  or  proceeding,  or  permit  them 
the  said  [lessees],  their  heirs  and  assigns,  in  the  name  of  the  said 
Honourable  Thomas  Viscount  Northland,  his  heirs  and  assigns,  to 
take  and  use  all  or  any  such  lawful  and  reasonable  act,  step  or  pro- 
ceeding against  the  said  several  tenants  and  resident  occupiers  of  the 
said  several  towns  and  lands,  making  default  in  grinding  their  grain 
as  aforesaid  at  some  niill  or  mills  on  the  hereby  demised  premises, 
in  order  to  enforce  the  grinding  thereof  of  all  such  grain  at  such 
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mill  or  mills,  and  the  payment  of  the  sixteenth  part  or  share  of  the        1850. 
grain  so  ground  as  the  toll  or  mulcture  for  the  grinding  thereof,     ^  -  -  ^  — ,  / 

VANCE 

which  the  Counsel  of  the  said  [lessees],  their  heirs  or  assigns,  may 

for  the  purpose  advise  or  direct,  or  which  the  said  Thomas  Viscount     eabl  of 

Northland^  his  heirs  or  assigns,  should  or  might  be  warranted  to         

take  in  any  right  or  way  whatsover.  And  further,  that  upon  the  Statement 
death  of  any  of  the  lives  for  which  said  term  is  granted,  he  the  said 
Thomas  Viscount  Northland,  his  heirs  and  assigns,  shall  and  will, 
upon  the  application  and  at  the  proper  costs  and  charges  in  the  law 
of  them  the  scud  [lessees],  their  heirs  and  assigns,  and  upon  receipt 
or  payment  therefor  of  a  barley-corn  as  a  fine,  and  all  rent  and 
arrears  of  rent  then  due,  add  and  insert  within  six  months  from  the 
death  of  such  life  to  the  term  of  said  demise  the  life  of  such  other 
person  as  should  for  that  purpose  be  named  by  them  the  said  [les- 
sees], their  heirs  or  assigns;  and  in  like  manner,  and  under  and 
subject  to  the  like  terms  upon  the  death  of  every  of  said  lives,  and 
of  such  other  life  and  lives  as  might  be  added  in  their  room  or  stead 
in  virtue  of  these  presents,  continue  at  all  times  for  ever  hereafter 
to  add  thereto  a  new  life  or  lives,  as  may  from  time  to  time  be 
requisite,  so  as  that  they  the  said  [lessees],  their  heirs  and  assigns, 
might  thereby  h^ave  and  continue  a  perpetual  and  subsisting  title  in 
the  premises  hereby  granted  and  demised/' 

Then  followed  a  covenant  by  Viscount  Northland,  the  Honourable 
Thomas  Knox,  and  the  defendant,  for  them  and  each  of  them,  their 
and  each  of  their  heirs,  executors,  administrators  and  assigns,  with 
the  lessees,  their  heirs  and  assigns,  that  they  paying  the  rent  and 
fines,  and  performing  the  exceptions,  covenants,  and  provisions 
thereinbefore  contained,  should  at  all  times  during  the  term  and 
all  such  future  terms  as  might  be  added  thereto  pursuant  to  the 
covenant  for  renewal  therein  contained,  peaceably  use,  possess  and 
enjoy  all  and  singular  the  premises,  &c,,  thereby  demised,  with  the 
appurtenapces,  and  use  and  exercise  the  rights,  powers  and  privi- 
leges thereby  granted  to  the  lessees,  their  heirs  and  assigns,  without 
any  lawful  let,  suit,  denial  or  eviction  of  them  the  said  Viscount 
Northland,  the  Hon.  Thomas  Knox,  and  the  defendant,  or  any  of 
them,  or  any  person  whatever. 
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1850.  The  last  covenant  was  by  Visoount  Northland,  the  Hon.  Thomas 

Chancers. 

Knox,  and  the  defendant,  for  themselves  and  each  of  them,  their  and 

every  of  their  heirs,  executors,  administrators  and  assigns,  and  all 

persons  deriving  under  them,  to  execute  such  further  and  other  act, 

dx;.,  and  assurance  for  the  better  demising,  granting  and  assuring 

Statement.     ^ML  and  singular  the  premises,  with  the  appurtenances,  rights  and 

privileges  thereby  granted  in  manner  and  for  the  term  therebj 

granted  and  demised,  such  as  by  them  the  said  [lessees],  &C.,  should 

be  reasonably  advised  or  required,  so  as  such  further  act,  deed  or 

assurance  should  contain  in  them  no  further  or  other  warranty  or 

covenant  than  was  therein  already  contained,  and  that  the  person 

required  to  do  the  same  should  not  be  compellable  to  travel  from  his 

residence  for  that  purpose. 

By  a  memorandum  indorsed  upon  the  lease  previously  to  its  exe- 
cution, it  was  agreed  between  all  the  parties  ^'  that  if  any  of  the 
tenants  or  occupiers  of  any  of  the  within  mentioned  townlands  are 
not  bound  or  obliged,  by  the  leases  they  at  present  hold  by,  to  grind 
their  com  or  other  grain  at  any  of  the  within  mentioned  mills,  in 
such  case  the  said  Thomas  Viscount  Northland,  his  heirs  and  assigns, 
shall  not  be  answej'able  or  liable  to  make  compensation  to  the  said 
[lessees],  their  heirs  or  assigns,  for  or  in  respect  of  any  such  tenants 
or  occupiers  not  being  so  bound,  or  neglecting,  or  declining  to  grind 
their  corn  or  grain  at  any  of  said  mills  during  the  continuance  of  the 
leases  they  now  bold  by ;"  and  it  was  also  stated  that  inasmuch  as 
Viscount  Northland,  the  Hon.  Thomas  Knox,  and  the  defendant, 
had  only  an  estate  pur  autre  vie  in  the  watercourses  flowing  from 
Eskragh  lake,  the  intention  of  the  parties  was  not  that  any  greater 
estate  therein  should  be  conveyed  to  the  lessees. 

The  interest  of  James  Falls  and  Alexander  Mackenzie,  the  origi- 
nal lessees  under  the  foregoing  lease,  devolved  by  assignment  on 
Andrew  Vance,  the  plaintiff  in  the  original  bill. 

Viscount  Northland  and  the  Hon.  Thomas  Knox  having  both 
died,  the  remainder  to  the  defendant  the  Earl  of  Ranfurley  became 
vested  in  possession.  The  demised  premises  had,  however,  together 
with  other  family  estates,  been  put  in  settlement  subsequently  to 
the  execution  of  the  lease  of  1811,  under  which  settlement  the  de- 
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fendant  took  only  a  life  estate.    John  Falls,  the  last  survivor  of  the        1850. 

Chancery, 
ceux  que  vivent  in  the  lease  of  1811,  having  died  in  1842,  the  plain- 
tiff Mr.  Vance  applied  to  the  Earl  of  Ranfurlej  for  a  renewaL  A 
long  negociation  and  correspondence  took  place  between  their  solici- 
tors, the  Earl  of  Ranfnrlej  not  refusing  to  grant  a  renewal,  but 
objecting  to  enter  into  the  covenants,  that  the  tenants  by  the  exist- 
ing leases  were  bound,  and  the  tenants  in  future  leases  should  be 
bound,  to  grind  at  the  mills,  and  the  plaintiff  insisting  upon  those 
covenants  as  the  only  means  by  which  he  could  recover  the  toll, 
which  was  the  most  valuable  part  of  the  original  demise.  The  nego- 
ciation having  been  broken  off,  the  original  bill  in  this  cause  was 
filed  in  1846.  It  prayed  that  the  plaintiff  might  be  declared  entitled 
to  a  renewal  pursuant  to  the  covenant  for  perpetual  renewal  con- 
tained in  the  lease  of  the  29th  of  April  1811,  according  to  the  true 
intent  and  meaning  thereof,  by  granting  and  assuring  to  the  plaintiff, 
by  a  proper  assurance,  the  lands,  privileges  and  other  the  premises 
comprised  in  the  lease  of  1811,  and  that  if  necessary  it  might  be 
referred  to  the  Master  to  approve  of  a  proper  deed  of  renewaL 

The  defendant  by  hia  answer  insisted  that  by  the  true  construc- 
tion of  the  original  lease,  the  disputed  covenants  being  personal 
covenants,  entered  into  by  Lord  Northland  alone,  were  not  binding 
on  him,  and  should  not  be  inserted  in  the  renewal.  He  admitted 
that  it  was  intended  that  the  lessees  should  have  a  perpetual  interest 
in  the  lands  and  toll  and  mulcture,  but  denied  that  it  was  intended 
that  he  should  be  personally  liable,  or  that  any  of  the  tenants  should 
be  bound  to  grind  their  grain  at  the  mills,  except  such  as  were  so 
bound  at  the  time  of  the  execution  of  the  lease,  inasmuch  as  at 
that  time  a  large  portion  of  the  estate  was,  and  had  ever  since  been, 
demised  from  year  to  year,  a  fact  notorious  iii  the  neighbourhood, 
and  well  known  to  the  lessees.  He  admitted  that, the  lands  alone 
were  inadequate  to  discharge  the  rent,  but  insisted  that  the  lands 
and  water-power  were  adequate  so  to  do,  and  that  the  toll  usual  in 
the  country  being  now  one-thirty-second  part  of  the  com  ground, 
the  rent  would  b3  very  inadequate  if  the  tenants  should  be  bound  to 
pay  one-sixteenth.  The  answer  also  stated  breaches,  on  the  part  of 
the  lessees  and  their  assigns,  of  the  covenants  to  grind  the  com  of 
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1860.        the  tenants,  and  to  keep  the  premises  in  repair,  which  he  suggested. 
Chancery, 

but  did  not  insist  upon  as  a  defence  to  the  plaintiffs  suit.    The 

latter  defence  having  failed  in  evidence,  was  abandoned  at  the 
hearing. 

The  value  of  the  lands  demised  by  the  lease  was  proved  by 
Statement,  evidence  to  have  been  wholly  inadequate  to  meet  the  rent  reserved. 
Five  witnesses  were  examined  by  the  plaintiff  on  this  subject.  The 
general  result  of  their  evidence  was,  that  the  value  of  the  lands 
alone,  without  taking  into  account  the  profits  arising  from  the  tolls 
paid  at  the  mills,  was  in  the  year  1811  about  £40  per  annum.  On 
the  other  hand,  the  defendant  went  into  evidence  to  show  that  the 
rent  was  but  little,  if  at  all,  above  the  annual  value  of  the  lands,  and 
of  the  use  of  the  water  and  water-power  demised,  and  which  by  his 
answer  he  stated  was  the  principal  inducement  to  the  lessees  to  take 
the  premises,  inasmuch  as  it  enabled  them  to  fulfil  their  intention  of 
establishing  a  distillery,  which  was  their  chief  object. 

It  was  proved  by  the  plaintiff  that  during  the  three  years  prior 
to  1811  the  mills  were  in  the  possession  of  Viscount  Northland, 
and  that  he  worked  and  managed  them  by  his  own  miller.  The 
average  profit  of  the  mills  during  that  period  was  proved  by  the 
toll  collector  to  have  been  from  £230  to  £240  per  annum.  The 
original  bill  charged  that,  by  agreement  between  the  several  parties 
to  the  lease  of  1811,  the  amount  of  rent  to  be  reserved  thereon  was 
calculated  by  the  value  of  the  lands  added  to  the  average  annual 
amount  of  the  profits  of  the  mills  during  the  three  years  previous  to 
1811.  Some  evidence  was  given  of  the  existence  of  such  an  agree- 
ment, which  was  alleged  to  have  been  lost,  but  there  was  not  any 
evidence  given  of  its  contents  beyond  the  fact  that  the  annual  value 
of  the  lands  added  to  the  average  of  profits  of  the  mills  was  equal 
or  nearly  so  to  the  rent  reserved. 

The  cause  was  heard  on  the  16th  of  November  1848,  when  the 
Lord  Chancellor,  by  his  decree,  declared  that  the  plaintiff  was 
entitled  to  a  specific  execution  of  the  covenant  for  perpetual  renewal 
contained  in  the  lease  of  the  29th  of  April  1811,  and  accordingly 
ordered  that  the  defendant  should  execute  a  lease  of  the  lands  and 
other  hereditaments,  together  with  the  tolls,  mulcture  and  succon. 
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and  all  other  rights  granted  to  the  lessees  of  1811,  Tor  three  lives  1850. 
(specified),  and  such  other  lives  as  might  be  added  thereto  in  pur- 
suance of  the  covenant  for  perpetual  renewal,  with  such  covenants 
as  the  defendant  was  bound  to  enter  into ;  and  referred  it  to  the 
Master  to  approve  of  the  form  of  the  lease,  with  such  covenants  as 
aforesaid,  and  reserved  the  consideration  of  all  further  directions.  Statement. 
and  the  costs  of  this  suit,  until  after  the  Master  should  have  settled 
such  lease. 

The  plaintiff  in  the  original  cause  died  on  the  7th  of  Febru- 
ary 1849,  having  made  his  will,  whereby  he  appointed  John,  Thomas 
and  Andrew  Vance  his  executors,  who  filed  a  bill  of  revivor  on  the 
14th  of  March  1849,  and  the  cause  was  revived  in  the  month  of 
September  following. 

The  Master  made  his  report  on  the  2nd  of  August  1850,  referring 
to  a  draft  renewal,  as  settled  by  him.  That  draft  renewal  recited  the 
lease  of  1811  verbatim^  and  also  recited  the  bringing  of  the  suit, 
and  the  circumstances  under  which  it  was  commenced,  the  decree 
and  the  revivor,  and  then  contained  a  demise  by  the  defendant  to 
the  plaintiffs,  the  executors  of  Andrew  Vance,  of  all  the  premises 
(except  the  watercourses  flowing  into  Eskragh  lake,  the  interest 
in  which  had  expired),  in  the  same  language  and  with  the  same 
exceptions  as  in  the  lease  of  1811,  for  three  specified  lives,  and  the 
survivor  of  them,  and  the  lives  of  such  persons  as  should  thereafter 
be  added  to  the  term,  in  pursuance  of  the  covenant  for  perpetual 
renewal  in  the  originid  lelise  of  181 1,  at,  under^  with  and  subject  to 
the  payment  of  the  yearly  rent,  fees  and  duties  reserved  and  made 
payable  by  the  last  mentioned  lease,  and  to  the  several  exceptions 
and  reservations  therein,  and  thereby  expressed  and  reserved,  and 
the  several  covenants,  clauses,  provisions,  conditions  and  agreements 
therein  and  in  the  indorsement  thereon  contained  on  behalf  of  the 
original  lessees,  their  heirs  and  assigns,  to  be  respectively  kept,  done, 
fulfilled  and  performed. 

To  the  report  the  plaintiffs  filed  thirteen  exceptions,  which,  in 
substance,  objected  to  the  draft  renewal,  that  it  should  have  con- 
tained all  the  covenants  on  the  part  of  the  lessors  in  the  original 
lease,  especially  the  covenants  that  the  present  tenants  of  the  town- 
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lands  named  in  the  lease  were  bound,  and  the  future  tenants  thereof 
should  be  bound,  to  grind  their  com  and  grain  at  the  demised  mills, 
and  pay  one-sixteenth  of  the  com  and  grain  so  ground  for  the 
EARL  OF  grinding ;  and  a  covenant  on  the  part  of  the  defendant  to  pro- 
duce the  counterparts  of  the  leases  of  such  tenants ;  and  covenants 
for  renewal,  quiet  enjoyment  and  further  assurance,  and  the  excep- 
tions required  that  the  defendant  should  be  made  liable  to  all  such 
covenants  as  run  with  the  reversion,  or  should  enter  into  all  such 
covenants,  to  the  extent  of  his  estate  at  least. 


1850. 
Chancery, 


RANFURLEY 


Statement. 


Mr.  Christian,  Mr.  F.  Fitzgerald  and  Mr.  Trevor,  for  the  excep- 
tions. 
Argument.  The  decree  of  1848  having  established  the  liability  of  the  defend- 

ant to  renew,  it  follows  that  he  must  give  to  the  plaintiffs  an  interest 
precisely  similar  to  that  which  they  took  under  the  lease  of  1811, 
with  all  its  appendages.  The  renewal  should  therefore  contain  a 
repetition  of  all  the  covenants  in  the  lease  of  181 1,  at  all  events  to 
the  extent  of  the  defendant's  present  estate  in  the  premises :  Fumi- 
val  V.  Crewe  (a).  If  a  man  contract  to  sell  a  fee-simple  estate,  he 
must  enter  into  all  the  covenants  incident  to  such  an  estate :  Church 
'  V.  Brawn  (b).  The  principle  is  the  same  with  regard  to  a  contract 
for  the  sale  of  any  estate.  The  very  words  "demise"  and  "  grant" 
imply  a  power  of  letting,  and  carry  with  them  a  covenant  for  title 
and  quiet  enjoyment ;  and  a  lessor  is  bound  to  perform  all  covenants 
in  law  as  well  as  covenants  in  deed :  Nohe^  case  (c) ;  Holder  v. 
Taylor  (d).  The  right  to  the  mill  duties  was  really  the  subject  of 
the  demise.  The  substantial  existence  of  that  right  was  secured  by 
the  covenants.  The  defendant  was  one  of  the  parties  who  demised, 
and  although  it  may  be  said  that  he  did  not  join  in  those  covenants, 
yet  it  is  plain  that  the  Hon.  Thomas  Knox  and  the  defendant  were 
intended  to  be  included  by  the  word  "  heirs,"  for  that  wotd  and  the 
word  "assigns"  are  frequently  throughout  the  lease  used  as  con- 
vertible terms  for  the  owners  of  the  landlord's  estate :  Stewart  v. 
Doi^gal  (e).    In  the  exceptions  to  the  parcels,  the  covenant  to  pay 

(a)  9  Mod.  R.  446 ;  S.  C.  3  Atk.  83.  (6)  15  Ves.  263. 

(c)  4  Rep.  80,  6.  (rf)  Hob.  12. 

(0  2Jo.  &Lat.  636. 
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rent,  and  the  covenant  hj  the  lessees  to  grind  com  for  the  household        1850. 

Chancery, 
of  Lord  Northland,  the  Hon.  Thomas  .Knox,  and  the  defendant, 

those  words  cannot  he  understood  in  any  other  sense,  and  the  decree 

of  1848  has  affixed  the  same  meaning  upon  those  words  in  the  coye- 

BANFUIlL]Er 

nant  for  renewal.    The  plaintiffs  are  entitled  to  all  the  covenants         

which  run  with  the  land ;  all  the  covenants  in  the  lease  of  181 1  are  Argument. 
covenants  of  that  description  ;  hut  whether  or  not  that  be  the  case, 
the  jurisdiction  of  this  Court  is  not  fettered,  and  it  will  carry  out  the 
actual  contract  between  the  parties:  Tulk  v.  Moxhay{a).  The 
defendant  claims  the  benefit  of  all  the  covenants  entered  into  on  the 
part  of  the  lessees ;  they  are,  on  the  principle  of  mutuality,  entitled 
to  the  special  covenants  on  the  part  of  the  lessors:  Pctge  v. 
Broam  (b). 

Mr.  Greene,  Mr.  Brewster  and  Mr.  J.  C.  Lowry,  for  the  de- 
fendant. 

This  was  not  the  case  of  a  lease  under  a  power.  The  defendant 
joined  in  the  lease  of  181 1  merely  for  the  purpose  of  giving  validity 
to  the  demise,  and  no  further.  To  hold  him  liable  to  the  covenants 
into  which  Lord  Northland  alone  entered,  would  be  to  make  a  new 
contract  between  the  defendant  and  the  lessees.  Into  those  cove- 
nants, which  were  incidental  to  the  demise,  via^  covenants  for  quiet 
enjoyment  and  for  further  assurance,  the  Honourable  Thomas  Knox 
and  the  defendant  have  entered.  Ixdo  the  whole  chain  of  covenants 
relating  to  the  mill  duties.  Lord  Northland  alone  has  entered.  The 
omission  of  the  names  of  the  ELonoorable  Thomas  Knox  and  the 
defendant  in  one  of  those  covenants  only,  and  their  insertion  in  the 
others,  might  have  given  room  for  the  argument  that  the  omission 
was  casual ;  but  their  names  are  absent  from  all  those  covenants,  and 
Lord  Northland's. name  alone  occurs;  expressio  unius  est  excUtaio 
alierius.  The  words  "heirs  and  assigns "  cannot  be  held  to  include 
persons  who  come  in  by  title  paramount :  Duehess  of  Chamdos.  v. 
Brcwnhw  (c).  The  change  in  the  custom  of  the  country  with 
regard  to  the  portion  of  com  paid  for  grinding  the  whole  quantity 

(a)  1  Hall  &  Twellfl.  105.  (6)  3  Beav.  36. 

(c)  2  Bidg.  P.  C.  345. 
VOL  1.  43 
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1850.        supplied,  would  render  it  inequitable  to  compel  the  defendant  to 
Chancery- 
^ , '     enter  into  a  covenant  that  the  tenants  should  still  continue  to  paj 

' VANCE 

^^  at  the  former  rate.    This  Court,  in  decreeing  a  renewal,  will  take 

EARL  OF     into  consideration  such  an  alteration  of  circumstances :  Bojfle  v. 

Bi  A  TVS'  ITRIjE  T 

Olpherts  (a).  The  fact  of  the  plaintiffs  being  entitled  to  a  renewal 
does  not  draw  with  it  a  right  to  all  the  covenants  in  the  former 
lease :  IggtUden  v.  May  {b). 


^     ,  The  Lord  Chancellor. 

Dec.  13. 

Judgment.  '^^^  ^^*^  comes  before  the  Court  on  exceptions  to  the  draft 

renewal  settled  bj  the  Master,  taken  on  behalf  of  the  plaintiff  who 
have  filed  the  bill  in  this  cause  for  a  renewal  of  the  lease ;  and  the 
point  of  the  exceptions  is,  that  the  draft  renewal  to  be  now  executed 
should  contain  on  the  part  of  Lord  Ranfurlej  all  the  covenants 
which  were  contained  in  the  original  lease.  Those  covenants  are 
numerous,  and  deserve  separate  consideration ;  but  before  entering 
into  the  detail  of  them,  it  is  necessary,  I  think,  in  order  to  under- 
stand the  case,  to  go  with  some  minuteness  into  all  the  provisions  of 
this  instrument. 

It  is  an  instrument  executed  by  the  then  Lord  Northland,  the 
Honourable  Thoma*  Knox  (his  eldest  son)  and  Thomas  Knox,  Esq., 
the  present  defendant,  now  the  Earl  of  Ranftprlej  (grandson  of  Lord 
Northland),  of  the  one  part,  and  James  Falls  and  Alexander 
Mackenzie  (the  lessees)  of  the  other  part.  The  state  of  the  title  to 
the  property  was  admitted  to  have  been  that  Lord  Northland  was 
only  tenant  for  life,  and  that  the  property  was  vested  in  remainder 
in  the  two  other  co-lessors,  in  the  one  for  life,  in  the  other  in  fee. 
The  particular  instrument  under  which  Lord  Northland  took  the 
life  estate  was  not  mentioned  in  the  course  of  the  argument,  nor  is 
it  stated  that  the  lease  was  made  under  a  power  existing  in  that 
instrument.  It  would  appear  therefore  that  the  Hop.  Thomas 
Knox,  and  Lord  Ranfurley,  joined  in  the  instrument  in  right  of 
their  estates  in  remainder  by  way  of  confirmation  of  the  grant  by 

(a)  4  Ir.  Eq.  Rep.  241. 
(6)  9Yea.  325;  S.  C.  7Ea8t,237,  affimed  2Bo8.  &P.  N.  B.  449. 
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Ziord  Northland.    That  would  be  the  legal  operation  and  effect  of        1850. 

Chancery. 
the  lease.    The  lease  is  of  property  of  a  peculiar  character,  partly  of 

lands,  but  principally  of  mills  as  appurtenant,  to  which  is  granted 

the  toll  or  mulcture  of  tenants  on  numerous  estates,  which  appear  to 

JULSnrVBJLEY 

have  then  belonged  to  the  grantors;  and  I  presume  that  those         

properties  stood  in  the  same  predicament  as  to  title  with  the  Jwigmetu. 
property  demised  by  the  lease  itself.  The  conveying  parties  first 
grant  certain  specified  parts  of  the  townlands  of  Gortmenon,  Tem- 
penroe  and  MuUaghana,  &c — [His  Lordship  read  the  parcels  in  the 
lease  of  1811,  the  habendum  and  the  exceptions.] — ^In  this  grant,  as 
I  have  said,  the  three  parties'  of  the  first  part  joined,  and  they  agree 
to  grant  to  the  lessees  all  the  premises,  in  the  language  which  I  have 
described,  for  lives  renewable  for  ever.  Then  comes  the  reddendum 
"yielding,"  &c. — [His  Lordship  read  it.] — Then  follow  several  cove- 
nants on  the  part  of  the  lessees  to  pay  the  rent,  &c.  Then  follow 
the  clauses  of  distress  and  re-entry,  in  which  powers  of  distress  and 
re-entry  are  reserved  to  the  three  lessors.  Then  follow  some  provi- 
sions with  regard  to  water,  which  it  is  not  material  to  notice.  Then 
follows  a  covenant  with  Lord  Northland  and  the  Messrs.  Knox 
respectively,  their  heirs  and  assigns,  on  the  part  of  the  lessees,  to 
jieep  the  premises  in  repair,  and  so  to  yield  them  up  at  the  end  or 
other  determination  of  the  demise.  Then  foUews  a  covenant  with 
the  three  lessors  that  the  lessees  will  not  purchase  grain  except  in  a 
particular  specified  manner,  and  a  covenant  which  is  of  some  impor- 
tance.— [His  Lordship  read  the  covenant  to  grind  the  landlord's  and 
tenants'  com,  and  to  do  suit  at  the  Courts  Leet  and  Baron.] — Then 
come  the  covenants  by  the  lessors,  and  in  the  first  instance  three 
covenants  by  Lord  Northland  alone. — [His  Lordship  read  the 
covenants,  that  the  tenants  should  grind  at  the  mills,  and  pay  one- 
sixteenth  part  of  the  grain,  and  that  the  tenants  in  existing  leases 
were  bound,  and  in  future  leases  should  be  bound,  to  grind  at 
the  mills  and  produce  the  leases.] — Then  follows  the  covenant  for 
renewal,  which  is  also  entered  into  by  Lord  Northland  alone.  Then 
covenants  by  the  three  grantors  for  quiet  enjoyment  and  further 
assurance. — [His  Lordship  read  the  covenants  and  the  memorandum 
indorsed  upon  the  lease.] 
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]  850.  It  is  plain  upon  this  instrument  that  whatever  may  have  been  the 

^ , — I     intention  of  these  parties,  the  covenants  are  divisible  into  two  classes. 

VANCE 

^  One,  a  set  of  covenants  by  Lord  Northland  alone ;  the  other  a  set 

EAHL  OF     of  covenants  in  which  Lord  Northland  is  joined  by  his  son  and 

BANFUELEY  ,  rt\ 

grandson.     The  present  bill,  as  I  have  said,  was  filed  to  enforce  a 
Judgment,     renewal  of  this  lease;  and  the  material  point  which  has  been  argned, 
and  upon  which  in  fact  the  main  question  turns  is,  whether  in  the 
events  which  have  happened,  the  present  Lord  Ranfurley  is  bound 
to  enter  into  covenants  the  same  as  those  into  which  Lord  North- 
land entered  in  the  deed  of  demise  ?    Li  other  words,  whether  Lord 
Ranfurley  is  now  bound  to  covenant  that  the  tenants  of  the  property 
are  well  and  legally  bound  by  their  leases  to  render  the  toll  or 
mulcture  specified  in  the  lease,  and  that  in  all  future  leases  to  be 
made  by  him,  his  heirs  and  assjgns,  they  shall  be  so  bound  ?    It  has 
been  contended  that  Lord  Ranfurley,  granting  a  renewal  of  the 
interest,  is  bound  to  enter  into  these  covenants.    Now,  the  question 
is  not  upon  the  construction  of  those  covenants,  or  how  far,  sup- 
posing them  broken  by  reason  of  any  thing  done  by  Lord  Northland 
himself,  the  present  Lord  Ranfurley  would  at  law  or  in  equity  be 
responsible ;  nor  is  there  any  allegation  that  there  was  any  mistake 
made  in  the  form  of  the  covenants  which  the  CoUrt  should  be  called 
on  to  reform,  and  that,  in  truth,  those  covenants  should  have  been 
entered  into  by  all  the  parties.    But  it  has  been  broadly  contended 
that,  notwithstanding  the  special  distinction  apparent  on  the  face  of 
the  instrument  in  these  covenants,  as  I  have  stated,  yet,  in  making 
a  renewal  now,  and  of  course  in  making  renewals  hereafter  to  the 
end  of  time,  the  person  making  the  renewal  must  enter  into  all  the 
covenants.    That  is  a  very  strong  proposition,  when  we  consider  the 
character  of  those  covenants,  and  endeavour  to  collect,  from  this  not 
very  clear  instrument,  what  may  have  been  the  real  contract  between 
the  parties;  for  undoubtedly  there  is  some  confusion  in  several  of 
the  covenants — some  omission  which  a  careful  conveyancer  would 
have  supplied  in  relation  to  the  names  of  the  two  Messrs.  Enoz  in 
this  conveyance.     It  is  difiicult  to  understand  what  the  meaning 
was  in  the  exception,  by  which  the  mines  and  minerals  are  reserved 
to  Lord  Northland,  his  heirs  and  assigns,  and  the  right  of  re-entry 


Digitized  by 


Google 


CHANCERY  REPORTS.  337 

is  given  to  the  three  lessors.  It  n  ^Efficnlt  to  usderrtand  «iher 
parts  of  the  instrument,  or  to  form  a  distinci  opinion  whj  it  wbb  bo 
worded.  But  the  question  is,  whether,  upoD  the  whole  infltmment, 
there  is  any  thing  to  warrant  the  Court  in  saying  that  Lord 
Ranfmiey  must  now  enter  into  those  partioolar  ooiFeaaats?  The 
covenant  for  further  assurance  is  so  explicit,  that  in  no  way  Dould 
the  Honourable  Thomas  Ejnox  or  Lord  Raofiirl^,  wider  tiiat  cove- 
nant, be  bound  to  h^ive  executed  a  further  assurance  containing  the 
required  covenants,  because  it  contains  an  express  dedacation  that 
such  further  act,  deed  or  assurance  shall  contain  in  them  no  further 
or  other  warranty  or  covenant  than  was  tiMtreio  ooniained.  No  words 
could  be  more  explicit.  Upon  an  instrument  wit^  those  words  show- 
ing upon  its  face  that  the  parties  took  care  oantioasly  to  cen^e  these 
particular  covenants  to  Lord  Nortbknd  himself,  I  do  not  apprehend 
that  it  can  be  successfully  contended  that  any  furtiier  assurance 
of  the  demise  itself  could  be  insisted  on  containing  those  covenants.  • 
In  no  way,  therefore,  that  I  can  see,  can  Hiose  covenants  be  binding 
on  Lord  Ranfurley,  unless  the  argument  addressed  to  the  Court  is  of 
sufficient  weight  to  warrant  it  on  the  principle  that  the  Messrs. 
Knox  were  intended  to  be  included  within  the  words  ^' heirs  >  and 
assigns."  Neither  of  diem  could  be  considered  as  described  by  the 
word  •*  heirs.**  Nemo  eH  hates  viveniie.  Neither  can  they  be  con- 
sidered as  coming  within  the  description  of  '*  assigns."  It  de^  not 
appear  by  this  instrument  that  Lord  Northland  had  power  to  bind 
either  of  these  parties.  On  the  contrary,  the  very  frame  of  the 
instrument  implies  that  he  had  not  any  such  power ;  that  they.>7<ere 
independent  parties,  and  joined  individually  in  sq^arate  capacities. 
Nor  can  they  be  ass^s  in  the  I^al  meaning  of  that  teim.  They 
might  have  been  assigns  if  the  lease  had  been  made  under  a  power. 
That  doctrine  is  settled  by  Isherwood  v.  Oidknow  (a),  and  other 
authorities ;  but  I  do  not  find  any  principle  which  would  warrant 
nie  in  saying  that  Where  two  parties  join  in  an  instrument  such  as 
this,  they  can  be  considered  as  joining  in  any  way  but  in  their  sepa- 
rate individual  characters.  It  would  be  distorting  legal  language  to 
hold  that  they  can  be  considered  as  meant  by  either  ''heirs  or 

(a)  3  M.  &  S.  382. 
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1850.        assigns.''    If  that  had  been  80>  none  of  the  covenants  need  have  been 

Chonccfy, 

entered  into  by  them  individually.  Lord  Northland's  single  cove- 
nant would  have  completed  the  case.  But  it  is  contended  that  this 
question  was  decided  at  the  first  hearing,  because  the  covenant  to 
renew  was  entered  into  by  Lord  Northland  and  his  heirs  and  assigns, 

Judgment,  and  that  therefore  it  must  be  taken  that  the  Court  held  the  defend- 
ant bound  to  renew  as  heir  or  assign.  First,  the  case  was  never 
argued.  No  question  was  raised  as  to  the  right  to  renewal,  and  I 
should  require  .a  great  deal  of  argument  to  convince  me  that  the 
defendant  was  bound  to  renew  under  that  covenant.  But  he  is 
bound  to  renew  on  a  different  principle.  He  granted  and  demised 
those  premises  in  express  terms  for  the  lives  named,  and  for  all 
future  lives  to  be  named,  and  that  demise  and  grant  contained  an 
implied  obligation  enforcible  upon  the  persons  so  demising  to  complete 
this  grant,  and  constituted  a  full  and  sufficient  contract  on  their  part. 
Therefore  it  appears  to  me  that  on  no  construction  can  it  be  con- 
tended that  the  defendant  is  bound  to  enter  into  these  covenants, 
which  were  only  binding  upon  the  heirs  and  assigns  of  Lord 
Northland.  I  do  not  know  how  far  these  covenants  could  be 
enforced  against  the  defendant.  All  that  I  am  called  upon  to  con- 
sider is,  whether  Lord  Ranfurley  is  bound  in  this  renewal  to  enter 
into  the  special  covenants  entered  into  by  Lord  Northland,  Lord 
Ranftfrley  not  being  heir  or  assignee,  but  being  bound  to  renew  in 
his  own  individual  capacity  by  force  of  the  language  of  the  demise 
in  which  he  joined.  Suppose  the  lives  had  dropped  in  the  lifetime 
of  the  three  lessors,  could  it  be  contended  that  the  renewal  should 
contain  those  covenants,  except  on  the  part  of  Lord  Northland  ? 

Suppose  the  Renewable  Leasehold  Conversion  Act  had  passed  in 
the  lifetime  of  the  three  lessors,  and  the  lessees  had  applied  for  a 
grant  in  fee  under  that  Act,  could  it  be  contended  that  the  grant 
should  contain  those  covenants  by  all  the  owners  of  the  fee? 
Would  the  Court  have  carried  this  instrument  one  jot  beyond  the 
terms  of  it  ?  It  iippears  to  me  that  on  all  these  considerations  it  is 
impossible  to  hold  that  Lord  Ranfurley  is  bound  to  enter  into  these 
special  covenants.  I  admit  that  there  is  ambiguity  in  this  lease. 
Part  of  it  is  not  capable  of  satisfactory  explanation ;  but  I  am  not  on 
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that  account  to  8train  for  a  construction  adverse  to  the  import  of  the        1850. 
whole  instrument,  and  to  bind  parties  by  an  obligation  which  it  is     ^^   ^  ■  ■/ 

VARCS 

plain  they  never  intended  to  take  upon  themselves.    How  far  Lord  ^^ 

Banfnrley  may  be  bound  to  produce  the  tenants'  leases,  I  do  not    babl  of 

BANFUBLBT 

th  ink  it  necessary  to  say.    The  covenant  is  not  on  the  face  of  it        

binding  upon  him,  but  perhaps  this  Court  might  compel  him  to  Judgment, 
produce  them.  But  that  questicm  is  entirely  beside  the  present  one, 
and  independent  of  the  covenants.  This  b  merely  a  question 
whether  the  lessees  are  entitled  to  those  covenants,  and  in  my 
judgment  they  are  not.  There  are  other  covenants  in  the  lease 
which  I  believe  are  not  considered  as  of  much  moment.  But  it 
appears  to  me  to  be  a  plain  proposition  that  a  covenant  for  renewal 
is  a  covenant  to  grant  an  estate,  and  implies  the  insertion  of  such 
covenants  as  are  incidental  to  the  legal  estate,  having  regard  to  the 
tenure,  and  a  covenant  for  a  lease  contains  a  contract  that  it  shall 
be  accompanied  by  the  ordinary  covenants.  The  lessee  is  entitled 
to  them,  and  the  landlord  is  entitled  to  them,  and  so  a  covenant  to 
grant  a  renewal,  generaUy  speaking,  implies  a  covenant  to  grant  an 
estate  with  the  same  covenants  and  incidents.  T\\i^  party  renewing 
is  bound  to  give  that  which  those  from  whom  he  derives  were  bound 
to,  and  did,  give  by  the  original  grant.  But  being  of  opinion  that 
there  is  not  any  obligation  on  the  defendant  through  Lord  North- 
land, he  is,  I  think,  bound  to  renew  with  a  repetition  only  6f  the 
covenants  which  he  entered  into  himself. 

It  may  answer  well  enough  to  add  new  lives  by  means  of  a  new 
label ;  but  if  a  renewal  be  executed,  I  take  it  that  the  landlord  is 
entitled,  and  the  tenant  is  entitled,  to  have  a  legal  instrument  con- 
taining the  covenants.  It  is  essential  that  firom  time  to  time  a 
person  should  be  supplied  who  will  come  under  a  legal  obligation, 
and  ^t  the  parties  should  not  be  obliged  to  look  about  through  long 
lines  of  descent  or  conveyance,  for  a  person  having  the  legal  estate. 
Therefore  it  appears  to  me  that  the  plaintifb  are  entidecl  to  have  the 
covenants  entered  into  by  Lord  Banfurley  in  the  original  lease 
repeated  over  again  in  the  renewal,  if  they  think  it  worth  their 
while  to  have  them. 

Those  exceptions  which  point  to  the  special  covenants  entered 


Digitized  by 


Google 


340  CHANCERY  REPORTS. 

1850.  .      into  bj  Lord  NortUaiid  must  be  OYerruled.    The  other  exceptions 
Chancery, 

most  be  allowed,  and  the  lease  must  be  settled  accordingly.    I  shall 

not  give  the  costs  of  the  exceptions  on  either  side,  and  the  plaintifis 
are  to  take  back  their  deposit.  As  to  the  general  costs  of  the  cause, 
I  must  consider  that  the  defendant  made  a  case  against  the  right  to 
Jud^mt.  renewal,  m  which  he  Buled,  therefore  he  must  pay  the  costs  occa- 
sioned by  the  defence  set  up  by  the  answer  against  the  right  to 
&  renewaL  The  plaintiffs  are  to  pay  the  rest  of  the  costs  of  the 
suit. 

As  to  the  ooYenaat  fer  renewal,  my  impression  is  that  it  is  not 
usuadly  repeated  under  the  direction  of  the  Masters  in  a  renewal 
lease^  where  the  original  coirenant  is  for  Uycs  renewable  for  ever. 
I  shaU  mq^uixe-  inta  the  practice  ia  this  particular. 

[The  case  was  not  again  mentioned.] 

1  Eeg.  Lib.  Gen.  145. 
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1851. 

Court  of 

Delegates, 


Court  ot  9tU8&itii. 

GEORGE  WEBB  DERINZY, 

One  of  the  Executors  named  in  the  Will  of 

ELIZABETH  WHITE  TURNER,  deceased,  Appellant ; 

FRANCIS  T.  TURNER,  Respondents 


June  17. 


This  was  an  appeal  from  the  sentence  of  the  Judge  of  the  Consis-  where  a  will 

torial  Court,  whereby  he  pronounced  against  the  validity  of  the  will  ^^  ^  testimo- 

of  Elizabeth  White  Turner,  deceased,  dated  the  19th  of  August  ^jj^^^  ^Hn- 

1850,  on  the  ground  that  the  will  was  not  signed  at  the  foot  or  fo^J^^^*^ 

end,  as  those  terms  had  been  construed  by  the  Courts  of  Probate  ^"^^  P»g?  ^^ 

a  sheet  of  pa- 
in England.    The  will  was  written  on  the  first  and  second  pages  per,   leaving 

ample    room 
of  a  sheet  of  paper,  and  terminated  with  a  testimonium  clause,  for  the  sig^na- 

tures  both   of 
about  two  inches  nrom  the  bottom  of  the  second  page,  leaving  ample  the    testatrix 

room  not  only  for  the  testatrix,  but  for  the  witnesses  also,  to  sign  nesses,  all  of 

their  names  on  that  page.   The  testatrix  and  the  witnesses,  however,  ^erT'signed' 

.   signed  their  names  opposite  to  an  attestation  clause  at  the  top  of  the  ^^te^  mi 

third  page,  and  no  part  of  the  will  was  on  the  same  page  with  the  ^J®***^^?  .. 

signatures  of  the  testatrix  and  the  witnesses.  *PP ,  ^^  *^® 

^  thira   page, 

In  the  cause,  when  in  the  Court  below,  the  following  matters  were  opon  which  no 

®  part   of    the 

admitted  by  a  consent  which  was  made  a  rule  of  Court : —  win  was  writ- 

ten;   Held, 
First — That  the  deceased  being  of  sound  and  disposing  mind,  and  that  the  will 

was     DroDerlv 
of  the  full  age  of  twenty-one  years,  subscribed  her  name  on  the  third  signed  widiin 

page  of  the  will  alleged  on  the  19th  of  August  1850,  in  the  presence  of^thT^atoL 

<^  two  witnesses  present  at  the  same  time,  who,  in  her  presence,  and  ^  ^ 

in  the  presence  of  each  other,  subscribed  their  names  also  on  the 

Statement. 
said  third  page. 

Secondly — That  before  its  execution  the  said  will,  as  it  now 

*  The  Delegates  were  Pennbfathib,  B.,  Pebrin,  J.,  Jackson,  J.,  Dr. 
Gatbr  and  Dr.  Andrews.  There  not  being  at  present  any  regular  series  of 
Reports  of  Ecclesiastical  Cases  in  Ireland,  we  have  been  induced,  by  the  great 
importance  of  tins  decision,  to  incur  the  anomaly  of  publishing  it  amongst  TTie 
Iruh  Chancery  Reports, 

VOL.  1.  44 
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Court  of 

Delegates, 


Statement. 


appears,  was  truly  read  over  to  deceased  by  William  Storey,  one  of 
the  witnesses,  and  she  expressed  her  approbation  thereof. 

Thirdly — That  the  deceased  had  lost  the  sight  of  one  eye^  and  the 
sight  of  the  other  was  impaired ;  but  that,  notwithstanding,  at  the 
time  of  the  execution  of  said  will  she  could  see  and  write  in  such  a 
manner  as  is  shown  by  the  four  last  pages  of  an  account-book  marked 
''B,"  all  the  figures  and  words  on  which  are  in  the  handwriting  of 
deceased. 

Fourthly — That  Thomas  Storey,  the  drawer  of  the  will,  conceived 
there  should  be  seals  for  deceased  and  the  witnesses,  and  also  con- 
ceived that  he  would  not  have  room  for  the  attestation  clause  and 
signatures  and  seals  of  deceased  and  two  witnesses  on  the  second 
page  of  the  will,  a^d  accordingly  placed  the  seals  on  the  third  page, 
and  directed  the  deceased  and  the  witnesses  to  affix  their  names 
opposite  the  seals  on  the  third  page,  which  they  in  obedience  to 
him  did. 

Fifthly — That  the  will  now  alleged  is  in  exactly  the  same  plight 
and  condition  as  it  was  when  read  to  deceased,  and  also  as  it  was 
when  executed  by  deceased. 

The  book  alluded  to  in  the  consent  was  an  account-book  in 
which,  on  the  day  of  the  execution  of  the  will,  she  had  written 
several  entries. 


Argument. 


Dr.  Wyly,  for  the  appellant. 

In  this  case  the  Judge  of  the  Court  below  decided  against  the 
will  solely  in  deference  to  decisions  of  Sir  Herbert  Jenner  Fust. 
On  examination  it  will  be  found  that  those  decisions  are  not  founded 
on  sound  views  of  the  statute,  neither  were  they  necessitated  by  any 
ruling  of  the  Privy  Council,  as  Sir  Herbert  Jenner  Fust  seemed 
to  say  in  some  of  his  decisions.  The  case  which  was  supposed  to 
have  given  authority  to  those  singular  decisions  was  Smee  v. 
Bryer  (a).  Now,  an  examination  of  the  judgment  in  that  case 
would  show  -that  there  was  no  principle  laid  down ;  there  was  no 
definition  of  what  was  "the  foot  or  end."  The  facts  of  that  case  were 

(a)  6  Notes  Ecdes.  Cas.  407,  and  the  Judgment,  Appendix,  p.  xli.. 
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such  that  the  will  might  very  jusUj  have  been  broken,  and  yet 
the  present  will,  and  many  of  those  condemned  by  Sir  Herbert 
Jenner  Fust  be  held  valid ;  for  in  that  case  the  signature  was  half 
way  down  the  fourth  page,  and  after,  not  only  the  usual  attestation 
clause,  but  also  an  attestation  by  the  two  witnesses  of  an  interline- 
ation. Tet  in  The  Goods  of  Frederick  ffeam,  deceased  (a).  Sir 
Herbert  Jenner  Fust  thought  that  the  decision  in  Stnee  v.  Bryer 
obliged  him  to  hold  that  a  space  of  an  inch,  though  the  signature 
was  on  the  same  page,  rendered  the  will  invalid.  Latterly  lie 
required  that  some  part  of  the  will  should  be  on  the  same  page  as  the 
signature,  and  above  it ;  that  is,  he  read  the  preposition  at  in  the 
statute  as  if  it  were  under.  But  the  rule  was  not  even  with  that 
learned  Judge  incapable  of  relaxation ;  for  in  The  Goods  of  Hel- 
lings  (b)f  he  allowed  a  will  to  probate  on  the  ground  of  the  blindness 
of  the  testatrix,  which,  if  executed  by  a  person  who  had  good  sight, 
would  have  been  held  invalid.  Where  is  the  exception  for  blind- 
ness in  the  statute,  or  in  the  judgment  of  the  Privy  Council  ?  This 
showed  that  the  rule  was  not  founded  on  common  sense.  The  pro- 
vision of  the  statute  was  introduced  to  prevent  additions  after 
execution,  and  the  old  practice,  which  enabled  a  testator  to  execute 
his  will  by  signing  his  name  at  the  head  of  it.  The  word  **  end  ** 
was  used  as  well  as  ''  foot ''  in  the  Act ;  the  word  '^  foot "  alone 
occurred  in  the  report  of  the  Property  Commissioners,  and  the  word 
'^  end "  was  introduced  into  the  statute  in  order  to  give  greater 
latitude;  and  in  this  case  the  testimonium  clause  and  the  facts 
admitted  show  the  completeness  of  the  instrument.  There  is  also  a 
decision  of  Dr.  Lushington,  in  The  Goods  of  Goldie  (c),  directly  at 
variance  with  Sir  Herbert  Jenner  Fust's  decisions,  and  the  earlier 
decisions  of  Sir  Herbert  Jenner  Fust  were  to  the  same  effect. 

The  following  cases  were  also  cited  : — Re  Bullock  (d) ;  Re 
Carver  (e) ;  Re  Gore  (f)  ;  Re  Baker  (g) ;  Ayres  v.  Ayres  (A) ; 
Willis  V.  Lowe  (t). 


(a)  7  Notes  Ecdes.  Cas.  266. 
(c)  7  Notes  Ecdes.  Cas.  352. 
(<f)  3  Curtis,  29. 
is)  3  Notes  Ecclcs.  Cas.  162. 


(6)  1  Robertson,  754. 

(cO  3  Curtis,  750. 

(/)  3  Curtis,  758. 

{K)  5  Notes  Ecdes.  Cas.  375. 
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(0  5  Notes  Eccles.  Cas.  428. 
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Dr.  BaUy  for  the  respondent. 

The  testatrix  in  this  cause  had  quite  good  sight,  and  sufficient 
room  to  have  signed  on  the  second  page.  The  case  comes  therefore 
within  the  rule  laid  down  in  a  series  of  authorities.  That  rule 
requires  that  at  all  events  the  signature  shall  be  on  the  same  side  as 
the  conclusion  of  the  will.  Any  other  rule  would  enable  every 
part  of  the  will  to  be  composed  after  execution.  The  testator  might 
sign  his  name  at  the  top  of  the  third  page,  and  concealing,  by  turning 
down  the  first  and  second  pages,  the  fact  that  they  were  not  written 
upon,  he  might  long  afterwards  compose  and  write  his  will  on  them. 
The  provision  of  the  statute  was  to  guard  not  only  against  the  objec- 
tionable practice  of  executing  by  writing  the  name  at  the  top,  but 
against  the  making  of  the  will,  or  any  part  of  it,  after  executicm. 
llie  words  are  at  the  foot  or  end.  It  is  observable  in  the  21st 
section,  in  prescribing  the  modes  of  executing  an  attestation^  the 
words  are  not  only  a/,  but  oppositey  or  near  to,  showing  that  when 
the  Legislature  intended  to  relax  the  rule,  it  used  the  fitting  words. 
The  judgment  in  Smee  v.  Bryer  was  not  wholly  without  a  principle, 
for  especial  stress  was  laid  on  the  fact  that  no  part  of  the  will  was 
immediately  above  the  signature.  Sir  Herbert  Jenner  Fusf s  deci- 
sions have  been  acquiesced  in  by  the  Profession,  and  not  appealed 
from ;  and  that  in  itself  entitles  them  to  the  greatest  weight,  parti- 
cularly when  their  number  and  importance  are  considered:  Re 
Beam  {a)  I  Re  HiU{b)\  Re  Minty(e)i  Re  ShadweU(d) ;  Re 
White{e)y  Re  Rowe(f)\  Re  Curtis(ff);  Re  Hawell{h)  ;  Re  Cvp- 
page  (t)  ;  Jermyn  v.  Hervey  (A). 


Pennefatheb,  B. 
Judgment.  y(Q  \iz,yQ  given  this  case  our  best  consideration,  and  I  am  hc^ppy  to 

say  that  we  have  all  agreed  as  to  the  judgment  which  should  be  given. 
The  question  arose  upon  the  9th  section  of  the  WiUs  Act  (1  Vic. 


(a)  7  Notes  Ecdes.  Cas.  266. 
(c)  Ibid.  374. 
(e)  Ibid.  543. 
(g)  Ibid.  546. 
(0  Ibid.  552. 


(b)  Ibid,  269. 
(<0  Ibid.  877. 
(/)  IMd.  546. 
(A)  Ibid.  550. 
(A)  15  Jurist,  184. 
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c.  26),  and  was,  whether  the  signature  of  the  testatrix  was  to  be        1851. 

Court  €f 
taken  to  have  been  affixed  to  the  instrument  in  question  at  the  foot     DeUgatti, 

or  end  of  it  ?    The  statute  requires  tiiat  the  signature  of  the  testator    dbunsy 

should  be  made  in  ^  presence  of  two  or  more  witnesses,  present  at  ^* 

TUKNBB. 

the  same  time,  who  should  attest  and  subscribe  the  instrument  in        

the  presence  of  Uie  testator,  and  that  the  signature  of  the  testator  •M^*"^^* 
should  be  at  the  foot  or  end  thereof.  That  the  present  instrument 
has  been  signed  by  the  testatrix,  and  that  it  is  the  true  expression 
of  her  will,  no  question  has  been  made ;  and  it  comes  now  to  be 
considered  whether  this  instrument,  which  appears  to  have  been 
signed  bj  her  in  the  presence  of  two  witnesses,  is  to  be  set  aside, 
because,  as  it  has  been  argued,  no  part  of  the  writing  of  the  will 
is  on  the  same  side  of  the  paper  with  the  signature  of  the  testatrix 
and  the  attestation?  If  in  any  case  the  signature  were  at  such  a 
distance  from  the  body  of  the  will  that  the  Court  would  make 
inference  that  it  was  not  affixed  to  the  instrument,  then  it  would 
decide  that  the  instrument  was  not  signed  by  the  testator ;  but  upon 
an  inspection  of  the  instrument  in  question,  it  plainly  appears  to 
have  been  signed  by  the  testatrix,  and  to  have  been  signed  with  the 
deliberate  intention  of  executing  it  in  a  complete  and  perfect  state. 
One  requisite  of  the  statutable  forms  has  unquestionably  been  com- 
plied with.  It  has  been  signed  by  the  testatrix,  and  we  are  next 
to  consider  whether  the  other  requisite  has  also  been  complied  with, 
namely,  whether  it  was  so  signed  at  the  foot  or  end  thereof? 

We  apprehend  that  the  statute  was  introduced  mainly  to  do  away 
with  those  decisions  which  had  determined  that  a  signature  at  the 
commencement  of  a  will  was  sufficient  compliance  with  the  Statute 
of  Frauds ;  and  it  therefore  directed  that  the  signature  should  be  at 
the  end  of  the  instrument,  the  words  of  the  statute  being  *'  at  the  foot 
or  Mid  thereof."  The  meaning  of  the  Legislature  was  not  limited 
to  the  word  ''foot;''  but  was  extended,  as  it  strikes  us,  by  the 
addition  of  the  word  ''end." 

We  are  then  to  look  at  the  instrument  in  question,  and  to  ascertain 
wheUier  the  signature  is  at  the  end  of  it.  Executors  were  appointed 
by  it;  the  clause  was  added,  '<  in  witness  whereof  I  have  hereunto  set 
my  hand  this  19th  day  of  August  1850."  So  that  the  instrument  upon 
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the  face  of  it  appears  to  be  complete  and  final,  and  was  not  within 
the  mischief  of  that  class  of  cases  which  gave  effect  to  inchoate 
instruments  that  had  not  been  perfected  or  completed.  On  the 
very  next  page,  I  may  say  almost  immediately  after,  comes  the 
signature  of  the  testatrix.  Surely,  in  common  sense,  that  is  at 
the  end  of  the  will ;  and  if  the  object  of  the  Legislature  be  con- 
sidered, and  if,  in  reference  to  that  point,  we  look  at  the  report  of 
the  Commissioners,  made  previously  to  the  passing  of  the  statute, 
there  is  nothing  to  oppose  the  common-sense  view  of  the  matter, 
nor  can  any  one  say  that  this  signature  is  not  at  the  end  of  the 
wiU. 

That  it  is  to  be  referred  to  the  instrument,  appears  manifestly 
on  the  face  of  the  document,  as  well  as  by  being  proved  by  the  attes- 
tation, the  testimony  of  the  witness,  and  the  admission  in  the  case. 

It  is  a  signature  of  the  will.  We  think  there  is  sufficient 
proximity  for  that  It  is  not  at  the  beginning  or  middle,  and 
where  else  can  it  fairly  be  considered  to  be  a  signature  but  at  the 
end  of  the  will  ? 

But  it  has  been  said  that  cases  in  England  have  been  decided  on 
this  statute  which  bind  this  Court,  or  which,  though  not  actually 
binding  the  Court,  ought  to  be  regarded  as  of  such  authority  that 
the  Court  ought  not  to  decide  contrary  to  them,  1  think,  and  all 
the  Court  agree  on  this,  that,  as  regards  the  decisions  of  the  Privy 
Council,  we  ought  to  be  very  slow  indeed  to  come  to  any  determina- 
tion opposed  to  an  adjudication  by  that  tribunal. 

I  would  not  say  that  we  are  bound  by  these  decisions  if  they 
should  manifestly  appear  to  be  wrong ;  but  we  ought  not  hastily, 
or  without  the  fullest  conviction  that  they  are  wrong,  to  decide 
against  them.  It  would  be  a  great  misfortune  that  the  law  in  Ire- 
land should  be  administered  in  one  way,  and  in  England  in  another ; 
that  a  statute  should  receive  one  construction  in  London,  and  a 
different  one  in  Dublin.  The  statute  in  question  applies  equally  to 
both  parts  of  the  Empire,  and  ought,  if  possible,  to  receive  the  same 
construction.  But  how  far  are  the  decisions  in  England  to  be  re- 
garded as  authorities  applicable  to  the  present  case  ?  It  appears 
that   after  the   passing  of  this  Act  of  Parliament,  several  cases 
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came  before  the  Judge  of    the  Prer<^tive  Court  in   England, 
Sir  Herbert  Jenner  Fust,  and   that  at  first  he  was  disposed  to 
view  the  statute  in  the  same  way  that  we  consider  it  now  ;  but 
that  afterwards,   in  consequence,  as  he  said,  of  communications 
from  higher  quarters,  he  changed  his  course  upon  the  subject, 
and  came   to  a    decision  which,  he  said,   was    to  be    extracted 
from  the  decision  made  by  the  Privy  Coimcil  in  the  case  of 
Smee  v.  Bryer  (a),  namely,  that  to  support  a  signature  under  the 
statute  it  was  necessary  that  a  portion  of  the  will  -should  be  upon 
the  same  side  of  the  paper  or  page  with  the  signature.    That  rule,  it 
was  said,  was  to  be  extracted  from  the  decision  in  Smee  v.  Bryer^ 
with  which  we  have  been  so  much  pressed.    It  is  to  be  remarked 
that  that  exact  rule  is  not  to  be  found  in  the  judgment  in  that 
case ;  and,  as  far  as  we  can  ascertain  the  facts,  Smee  v.  Bryer  was 
materially  different  from  the  present  case,  not  only  in  respect  of  the 
distance  of  the  signature  from  the  instrument,  but  also  in  the 
remarkable  circumstance  of  a  special  memorandum  or  clause  of 
attestation  of  an  interlineation  on  the  first  page  being  interposed 
between  the  body  of  the  instrument  and  the  general  attestation 
clause  and  signature.     Then  after  the  clause  of  attestation  came  the 
signature  of  the  testator,  and  in  such  a  way  that  really,  as  far  as  we 
could  collect,  it  could  not  be  said  with  certainty,  upon  an  inspection 
of  the  document,  that  the  signature  was  one  to  the  will  in  question ; 
and  if  not  a  signature  to  the  will,  it  was  not  at  the  foot  or  end  of  it. 
However,  after  that  decision,  Sir  Herbert  Jenner  Fust  appears  to 
have  decided  several  other  cases.     They  have  been  commented  on 
with  great  ability  by  the  learned  Advocates  who  have  addressed  the 
Court  on  either  side ;  and  it  has  been  urged  that  some  of  those 
decisions  went  such  a  length  as  to  approach  absurdity ;  and  it  was 
attributed  to  the  learned  Judge    that    those  decisions,  however 
strange  they  might  appear,  were  the  legitimate  consequence  of  the 
rule  supposed  to  be  laid  down  by  the  Privy  CounciL    In  one  or  two 
of  the  cases,  which  I  do  not  mean  to  say  come  within  the  category 
I  have  just  mentioned,  Sir  Herbert  Jenner  Fust  said  that  the  rule  of 
the  Privy  Council  was  that  which  I  have  just  adverted  to,  namely, 

(a)  6  Notes  Ecdes.  Cas.  407. 
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that  some  part  of  the  writing  of  the  will  must  be  on  the  same  side 
of  the  paper  under  which  the  signature  of  the  testator  was  to  be 
affixed;  so  that  the  signature  should  be  quodam  modo  under  the 
will,  and  at  the  foot  of  it  in  that  sense.      Sir  Herbert  Jenner  Fust 
has  decided  several  cases  upon  that  principle,  supposing  the  rule  to 
be  so ;  and  one  of  those  cases,  arising  upon  the  wiU  of  a  Mr.  Shad- 
well,  struck  me  as  very  remarkable ;  and  if  it  were  a  decision  of  the 
Privy  Council,  we  should  consider  it  to  come  very  ck)se  to  the 
present  case,  and  might  peiiiaps  ccmsider  it  as  exactly  in  point    But 
that  was  a  case  decided  not  upon  any  suit,  but  upon  a  mere  ex  parte 
motioin  for  probate,  Sir  Herbert  Jenner  Fust  saying  that  he  would 
not  give  probate  upon  the  motion,  and  it  might  reasonably  be  taken 
that  the  parties  interested  did  not  think  it  worth  their  while  to  insti- 
tute a  suit  for  the  purpose  of  obtaining  probate;  at  least  the 
acquiescence  in  the  decision  might  be  attributable  to  that  cause  as 
well  as  to  any  other.      The  same  might  be  said  of  other  cases  which 
came  before  the  same  learned  Judge;  and  we  cannot,  under  the 
circumstances,  attribute  a  binding  effect  to  those  decisions  of  a  very 
eminent  Judge  unquestionably,  but  a  Judge,  so  far  as  this  Court  is 
constituted,  standing  in  an  inferior  situation;  nor  can  we  accept  those 
decisions  as  expressing  the  universal  feeling  of  the  Profession,  in  con- 
tradietion  to  what  appears  to  us  to  be  the  proper  construction  to  be 
put  upon  the  statute  in  question. 

We  think  that  the  signature  of  the  testatrix  is  to  be  considered  as 
affixed  to  the  instrument  in  question,  and,  being  affixed  to  it,  that  upon 
^le  words  of  the  statute  and  plain  meaning  thereof  it  must  be  taken 
to  be  affixed  to  it  at  the  end  of  the  will ;  and  that  being  the  case, 
probate  ought  to  be  granted  of  the  will  to  the  executors  named  in  it, 
and  the  decision  oi  the  learned  Judge  of  Uie  Consistorial  Court  in 
that  respect  reversed.  The  question  being  one  arising  from  the  act 
of  the  testatrix,  and  from  the  state  of  tiie  instrument,  we  think  that 
the  costa  should  cone  out  of  the  estate,  but  that  they  diould  be 
taxed  as  between  party  and  parly. 
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(Chancery.)  Jan.  30. 

^^  Feb.  10.  11, 

22. 

Pbeviouslt  to  the  internuurruige  of  John  Edward  O'Reilly,  of  By  an  ante^ 

^^  nuptial  settle- 

Annagfa  Abbey,  in  the  county  of  Caran,  with  the  plaintiff  in  this  ment  a  sum  of 

cause,  then  Janetta  Martha  Chamberlaine,  of  the  city  of  Chester,  pr^^yofthe 

wife,  was  vest- 
ed in  trustees  upon  trost  that,  in  case  the  husband  should  within  six  months,  by 
covenant  and  by  a  mortgage  of  certain  hereditaments  belonging  to  him,  secure  pay- 
ment to  them  of  £4000,  they  should  pay  X4356  to  him  out  of  the  trust  money  (£356 
out  of  the  sum  so  paid  to  be  for  his  own  use),  and  upon  trust,  as  to  the  residue  of 
the  trust  money  left  after  payment  of  the  £4356,  for  the  wife  for  her  separate  use 
during  the  joint  tires  of  husband  and  wife,  and  f<>r  the  surviror  of  them  for  life,  and 
after  we  decease  of  the  survivor,  upon  certain  trusts  for  the  children  of  the  marriage, 
and  if  no  diildren,  upon  trust  for  the  wife  absolntely  if  she  should  survive  the  hus- 
band, but  if  she  should  die  in  his  lifetime,  upon  trust  as  she  should  appoint,  and,  in 
default  of  appointment,  upon  trust  for  the  husband  absolutelv*  As  to  the  mortgage 
debt  of  £4000,  it  was  declared  that  the  trustees  should  stand  possessed  thereof,  and 
of  the  securities  for  tiie  same,  upon  trust  to  pay  the  interest  to  the  husband  for  life, 
and  after  his  decease  to  the  wife  for  life,  and  after  the  decease  of  the  survivor  upon 
the  same  trusts  as  to  ^e  principal  of  die  mortgage  debt  as  were  declared  of  the  resi- 
due of  the  trust  money  for  the  benefit  of  the  (^dren  of  the  marriage,  and  if  no 
children,  upon  trust  for  the  husband,  his  executors,  administrators  and  assigns  abso- 
lutely. 

Shortly  after  the  marriage  the  husband  executed  a  mortgage  of  Whiteacre  for  the 
sum  of  £4000  to  the  trustees,  ndio  thereupon  paid  over  to  him  the  sum  of  £4356. 

By  his  will  the  husband  gave  to  certain  other  trustees  all  his  property,  real  and 
personal,  upon  trust  to  hold  the  lands  of  Whiteaere  and  Blackacre,  first  to  fulfil  the 
trusts  of  his  settlement^  then  for  his  nephew  S.  for  life,  and  after  his  death  to  his 
children  as  he  should  appoint,  remainder  over.  Several  of  those  remainders  over 
were  to  females  **  as  femes  seles"  The  testator,  after  bequeathing  certain  stock 
to  his  sister  M.  and  her  children,  proceeded  thus : — "  I  wisk  to  alter  a  portion  of 
that  part  of  my  will  above  reUtinff  to  the  funded  property  bequeathed  for  M.  or  her 
family ;  should  my  wife  have  a  oiild  by  me,  they  are  to  pay  S.  £500  out  of  it ; 
should  sudi  ddld  or  children  survive  me,  my  heirs,  though  hfe*tenants,  may  cut,  soil 
and  cany  away  turf  off  said  lands,  and  cut  timber  as  w^  off  the  demesne  of  White- 
acre  as  in  the  chwrel^ard  tberem.*'  There  was  also  tlie  foUc^wing  clause : — **  I  give 
to  my  beloved  wife  all  our  furniture,  horses  and  moveables  at  Chester,  as  well  as  all 
her  own  fortune  not  included  in  our  marriage  settlement  for  her  sole  use  as  a,  feme 
sole  should  she  marry  again.*' 

The  testator  having  died  without  issne— > 

Held,  tibat  by  the  devise  of  Whiteaere  and  Bladuusre  npom  trust  to  fulfil  the  trusts 
of  the  settlement  the  testator  onerated  both  those  estates  with  the  mortgage  debt, 
but  tliat  he  £d  not  devise  them  upon  the  same  Bnritations  aa  were  contained,  in 
regard  to  the  mortgage  debt,  in  the  settlement ;  and  accordingly  that  neither  the 
wife  of  the  testator  took,  nor  would  the  children  of  the  marriage,  if  there  had  been 
any,  have  taken,  any  estate  or  interest  in  those  lands  under  that  devise,  save  as  secu- 
rities for  the  mortgage  debt,  but  were  excluded  in  favour  of  S.  and  the  other  devisees 
over. 

Held  alsoy  that  the  idtimate  absolute  interest  of  the  testator  in  the  £4000  mort- 
gage debt  passed  to  the  wife  under  the  bequest  to  her  of  all  her  own  fortune  not 
included  in  the  marriage  settlement. 

VOL.  1.  45 
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an  indentulre  of  marriage  settlement,  bearing  date  on  the  24th  of 
May  1847,  was  executed.  By  that  settlement,  reciting  the  intended 
marriage,  and  that  the  plaintiff  was  absolutely  entitled  to  a  sum  of 
£7364.  1 6s.,  that  sum  was  vested  in  trustees  upon  trust  that  in  case 
the  intended  husband  should  within  six  months,  from  the  date  of  the 
settlement,  secure,  to  the  satisfaction  of  the  trustees  as  well  by  his 
covenant  as  by  a  mortgage  of  certain  hereditaments  belonging  to 
him,  payment  to  them  of  the  sum  of  £4000,  with  interest  at  £5  per 
cent.,  then  they  should  pay  to  him  out  of  the  trust  money  a  sum 
of  £4356.  5s.  for  his  own  use  and  benefit,  the  additional  sum  of 
£356.  5s.  over  and  above  the  sum  to  be  secured  by  the  mortgage 
being  an  absolute  gifl  to  him ;  and  upon  further  trust  that  the  trus- 
tees should,  after  deducting  that  sum  of  £4356.  5s.,  invest  the 
residue  of  the  trust  money  in  the  funds,  &c.,  and  stand  possessed 
thereof  upon  trust  to  pay  the  dividends,  during  the  joint  lives  of  the 
husband  and  wife,  to  the  wife  for  her  sole  and  separate  use,  indepen- 
dently of  the  husband,  and  without  power  of  anticipation ;  and  after 
the  death  of  either  of  them,  upon  trust  to  pay  the  dividends,  &C.,  to 
the  survivor  for  life,  and  after  the  decease  of  the  survivor,  in  trust, 
as  to  the  principal  of  the  residue,  for  the  child  or  children  of  the 
marriage  in  manner  following,  viz.,  if  but  one  child,  in  trust  for  that 
child,  and  to  be  vested  in  and  paid  to  such  child  as  the  husband 
and  wife  or  the  survivor  should  by  deed  appoint,  and  in  default  of 
appointment,  to  be  vested  in  and  paid  to  such  child,  if  a  son,  at 
twenty-one,  if  a  daughter,  at  twenty-one  or  marriage ;  but  in  case 
there  should  be  two  or  more  children^  in  trust  for  them  as  the  hus- 
band and  wife  by  deed,  or  the  survivor  by  deed  or  will,  should 
appoint,  the  wife,  if  the  svirvivor,  to  have  such  power  of  appoint- 
ment, whether  she  should  be  covert  or  sole  ;  and  in  default  of 
appointment,  in  trust  in  equal  shares  for  such  of  the  children  as 
being  sons  attained  twenty-one,  or  being  daughters  attained  that 
age,  or  married.  Then  followed  clauses  for  maintenance,  education, 
aociunulalion,  and  advancement.  But  in  case  there  should  not  be 
any  child,  or  in  case  there  should  not  be  any  child  which  should  live 
to  attain  a  vested  interest  in  the  residue,  then  that  the  trustees  should 
stand  possessed  thereof  in  trust  for  the  wife,  her  executors,  adminis- 
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trators  and  assigns,  if  she  should  survive  the  husband,  but  if  she 
died  in  his  lifetime,  then  upon  such  trusts  as  she  should  by  deed 
or  will  appoint,  and  in  default  of  appointment,  in  trust  for  the  hus- 
band, his  executors,  administrators  and  assigns  absolutely.  Then 
followed  a  power  for  the  trustees,  notwithstanding  the  foregoing 
trusts,  to  raise  and  apply  any  sum  not  exceeding  £1000  in  such 
manner  as  the  wife  should  in  writing  direct. 

And  it  was  also  by  that  settlement  declared  that  in  case  the  hus- 
band should  execute  the  mortgage  for  £4000,  then  the  trustees 
should  stand  possessed  of  the  mortgage  debt,  and  the  securities  for 
the  same,  upon  trust  at  the  request  of  the  husband  during  his  life, 
and  after  his  decease  at  the  request  of  the  wife,  and  after  the  decease 
of  the  survivor  of  them  at  the  discretion  of  the  trustees,  to  call  in 
the  £4000  and  invest  it  in  the  funds,  &c.,  in  their  own  names  ;  and 
upon  further  trust  to  pay  the  interest  and  dividends  of  the  mortgage 
debt,  or  of  the  stock  arising  therefrom,  to  the  husband,  or  suffer 
him  to  retain  the  same  during  his  life,  and  after  his  decease  to  the 
wife  during  her  life ;  and  after  the  decease  of  the  survivor  of  them, 
to  stand  possessed  of  the  principal  upon  such  trusts  for  the  benefit  of 
the  children  of  the  marriage,  and  with  such  powers  of  appointment, 
maintenance  and  education,  and  other  clauses  and  provisions  as 
were  thereinbefore  expressed,  declared  and  contained  of  and  con- 
cerning the  residue  of  the  £7364.  I6s. ;  but  in  case  there  should  be 
no  child  of  the  marriage,  or  in  case  there  should  be  any  child,  and 
no  such  child  should  live  to  attain  a  vested  interest,  then  that  the 
trustees  should  stand  possessed  of  the  mortgage  debt,  or  the  stock 
arising  therefrom,  upon  trust  for  the  husband,  his  executors,  admi- 
nistrators and  assigns  absolutely. 

Shortly  after  the  execution  of  the  settlement  the  marriage  was 
duly  solemnized ;  there,  however,  was  never  any  issue  thereof. 

By  indenture  of  the  5th  of  June  1847,  John  Edward  O'Reilly 
granted  to  the  trustees  the  lands  of  Annagh  and  Kilnaleck  by  vray 
of  mortgage,  in  consideration  of  the  sum  of  £4000 ;  and  the  trustees 
accordingly  paid  to  him  the  sum  of  £4356.  5s.  pursuant  to  the  trusts 
of  the  settlement. 

On  the  7th  of  March  1848,  John  Edward  O'Reilly  made  his  will 
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(which  was  in  his  own  handwriting)  in  the  words  following  : — '*  I 
give  unto,  <&o.  [certain  trustees  different  from  the  trustees  of  the 
marriage  settlement],  all  my  property  real  and  personal,  upon  trust 
to  hold  the  lands  of  Annagh,  Kilnaleck,  Corcanidoes,  Drumanybeg 
and  Dromheely,  with  North  Eildallon  and  the  Castle  of  Cavan, 
first,  to  fulfil  the  trusts  of  my  settlement,  then  for  my  nephew, 
C.  J.  Smyth,  A.M^  and  Barrister-at-law,  for  his  life,  and  after 
bis  death  to  his  child  or  children  as  he  shall  appoint,  should  he  die 
without  issue,  thence  to  the  sole  use  of  my  sister  Margaret  for  her 
life,  and  to  her  children  as  she  shall  appoint,  in  default  of  such 
appointment  by  her,  to  her  children  share  and  share  alike  as  tenants 
in  common  for  their  lives,  her  daughters  to  hold  as  femes  soUs^ 
notwithstanding  coverture,  and  at  demise  of  said  children  of  said 
Margaret,  to  my  right  heirs,  if  women,  as  femes  soles  ;  my  trustees 
and  their  heirs  continually  first  paying  all  rents  and  fines  on  said 
lands* 

**  As  to  my  funded  property,  my  trustees  are  to  hold  £500,  £3^ 
per  cent,  stock,  for  the  sole  and  absolute  use  of  Isabella  Cusack  [the 
testator's  sister],  and  to  pay  it  only  on  her  sole  and  separate 
receipt,  notwithstanding  her  marriage ;  the  remainder  of  said  stock 
I  bequeath  for  the  sole  and  separate  use  of  said  Margaret  Reilly ; 
her  husband  or  his  creditors  to  have  no  interference  therewith 
whatever ;  if  she  do  not  survive  me,  then  for  the  use  of  her  children 
in  equal  proportions,  their  executors,  administrators  or  assigns,  the 
women  to  hold  as  fsmes  soles, 

*^  I  also  bequeath  to  my  said  trustees  Ennismuck  Island  for  the 
sole  and  s^Murate  use  of  sttid  Margaret  Beilly.  I  charge  my  said 
lands  and  each  of  them  with  an  annuity  of  £12  a-year  for  the  life 
and  for  the  sole  use  of  Mrs.  Mary  Sheridan,  otherwise  Flood. 

"  I  leave  to  my  said  trustees  my  charge  on  PoUybawn  for  to  pay  to 
Mrs.  Cusack  the  interest  due,  or  to  accrue  on  it,  for  her  life,  and  the 
principal  at  har  death,  to  such  descendants  or  descendant  of  my 
father  as  she  may  will  it,  she  receiving  said  interest  as  a  feme  sole; 
in  default  of  sudi  appointmenti  to  my  right  hein. 

*'  I  wish  to  alter  a  portion  of  that  part  of  my  will  above  relating  to 
the  funded  property  bequeathed  for  Margaret  or  her  family ;  should 
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my  wife  have  a  child  by  me,  they  are  to  pay  C.  J.  Smyth,  £iq.> 
£600  sterling  out  of  it ;  should  such  child  or  chikLren  survive  me, 
my  heirs,  though  life-tenants^  can  cut^  sell  and  carry  away  turf-bog 
off  said  lands,  and  cut  timber  as  well  off  the  demesne  of  Annagh  as 
in  the  churchyard  tjierein. 

"I  leave  John  M.  Tronson  my  gold  watch  and  £10 1  to  each  of 
his  sisters  £30  sterling,  and  to  his  father  £24  sterHngi  to  said  John 
M.  Tronson  all  my  books,  and  commend  this  worthy  family  to  my 
heirs*  • 

**  I  give  to  my  beloved  wife  all  our  fdmiture,  horses  aiid  move- 
ables at  Chester,  as  weU  as  all  her  own  fortune  not  included  in  our 
marriage  settlement  for  her  sole  use  as  9k  feme  iole  should  she 
marry  again. 

''  I  direct  my  furniture  at  Annagh  shall  be  sold,  the  carriage  we 
travelled  in  from  London  (with  the  exception  of  the  pictures  and 
engravings,  which  I  leave  to  my  wife),  and  the  produce  handed  to 
my  three  cousins  Tronsons  in  equal  shares  (save  only  the  best  bed, 
bedstead  and  bed-clothes,  with  all  the  kitchen  furniture,  which  I 
leave  to  Mrs.  Sheridan,  otherwise  Flood  aforesaid).  The  £100 
above  left  to  the  Tronsons  to  be  paid  from  arrears  due  to  me.  I 
appoint  C.  J.  Smyth,  Esq.,  aforesaid,  executor  of  this  will  and  resi- 
duary legatee." 

John  Edward  O'Reilly  died  on  the  3rd  of  September  1848, 
without  revoking  or  altering  the  above  will,  and  without  issue, 
leaving  his  sisters  Margaret  O'Reilly  and  Isabella  Cusack,  and  his 
nephew  C.  J.  Smyth  (the  eldest  son  of  a  deceased  nAter  of  the 
testator),  his  co-heirs  at  law,  him  surviving. 

On  the  17th  of  January  1850,  the  testator's  widow,  Janetta 
Martha  O'Reilly,  filed  a  bill  in  this  Court,  praying  that  the  will  of 
the  testator  might  be  established,  and  the  trusts  thereof  carried  into 
execution,  and  that  she  might  be  declared  absolutely  entitled  for  her 
separate  use  to  all  principal  and  interest  due  on  the  mortgage  of  the 
5ih  of  June  1847,  and  to  an  estate  for  her  own  life  in  the  mortgaged 
hereditaments  (Annagh  and  Eilnaleck),  and  in  the  lands  of  Corca- 
nidoes,  &C.,  &C.,  and  the  Castle  of  Cavan,  sulitject  to  the  annuity  to 
Mary  Sheridan,  and  to  such  charges  paramount  to  the  will  as  the 
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personal  estate  of  the  testator  should  not  be  applicable  to  or  extend 
to  pay.  It  also  prayed  an  account  of  the  real  and  personal  estate  of 
the  testator,  and  of  what  was  due  on  the  mortgage. 

Mr.  Christian,  Mr.  F,  Fitzgerald,  and  Mr.  Robert  R.  Warren^ 
for  the  plaintiff. 

Under  the  devise  of  the  mortgaged  lands  (Annagh  and  Kilna- 
leck),  and  of  the  lands  of  Corcanidoes,  &c.,  to  the  trustees  to  hold 
upon  trust,  ^'  first,  to  fulfil  the  trusts  of  my  settlement,"  the  plaiutifr 
took  a  beneficial  estate  for  life,  inasmuch  as  the  limitations  of  the 
sum  of  £4000  contained  in  the  settlement  must  be  considered  as 
incorporated  with  this  devise.  Unless  this  be  done,  if  the  testator 
had  left  children,  the  Court  would  exclude  them  from  all  benefit  in 
the  lands  in  favour  of  collaterals.  That  such  was  not  the  testator's 
intention  is  manifest,  not  only  from  the  above  devise  upon  trust, 
first  to  fulfil  the  trusts  of  the  settlement,  but  from  the  circumstance 
that  he  evidently  contemplated  the  coming  into  existence  of  child- 
ren, and  that  such  an  event  would  deprive  C.  J.  Smyth  of  any 
interest  in  the  lands ;  and  to  him  accordingly,  by  way  of  compen- 
sation for  that  disappointment,  the  testator  bequeaths  the  sum  of 
£500.  What  meaning  can  be  given  to  the  subsequent  passage  of 
the  will : — ''  Should  such  child  or  children  survive  me^  my  heirs>. 
though  life-tenants,  can  cut,  sell  and  carry  away  turf-bog  off  said 
lands,  and  cut  timber  as  well  off  the  demesne  of  Annagh  as  in  the 
churchyard  therein" — ^unless  the  testator,  who  was  so  evidently 
inops  consilii,  be  understood  as  here  alluding  to  the  persons  who 
would  succeed  to  the  enjoyment  of  the  lands  under  the  limitations 
of  the  settlement,  upon  which  he  considered  that  he  had  devised  his 
lands  by  the  first  clause  in  his  will  ?  It  is  evident  that  by  the  words 
''heirs,  though  life-tenants,"  which  he  employs  in  addition  to  the 
words  **  such  child  or  children,"  he  meant  to  designate  not  only  his 
children,  but  more  particularly  his  wife  also,  to  whom  a  life  interest 
in  the  £4000  was  limited.  The  expression  ''  my  heirs  "  is,  it  is  true, 
both  vague  and  inaccurate ;  but  the  construction  now  suggested  is 
most  consistent  with  the  general  frame  of  the  will.  It  may  be 
observed  too  that  the  phrase  ^^  my  heirs "  is  used  in  the  same  large 
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sense  in  his  commendation  of  the  Tronsons.  The  testator  was  but  two 
years  married;  it  was  therefore  likely  that  there  would  have  been 
children  of  the  marriage,  and  it  is  in  the  highest  degree  improbable 
that  in  disposing  of  his  real  estate,  of  which  he  had  kept  all  out  of 
settlement,  he  would  have  preferred  to  his  own  children  relatives 
more  remote.  If  children  could,  under  the  wiU,  have  taken  any 
interest  in  the  lands,  it  necessarily  follows  that  the  plaintiff  takes 
a  life  estate  therein.  There  was  nothing  on  the  face  of  the  will 
which,  in  strictness,  could  be  called  a  trust  for  the  trustees  to  perform 
with  reference  to  the  mortgage  itself.  It  was  optional  with  the 
testator  to  enter  into  that  mortgage.  It  must  be  conceded  that  the 
clause  giving  the  lands  (as  well  those  in  mortgage  as  those  not  so) 
to  the  trustees  of  the  will  upon  trust  to  fulfil  the  trusts  of  the  settle- 
ment amounted  to  a  devise  of  the  lands  for  some  purpose.  Until 
those  trusts,  as  they  are  denominated  by  the  testator,  and  what- 
soever they  may  be,  were  performed,  be  evidently  intended  that 
C.  J.  Smyth  should  not  enjoy  the  lands.  The  devise  both  to  the 
trustees  and  afterwards  to  him,  so  far  as  it  respects  Annagh  and 
Eilnaleck,  was  of  the  equity  of  redemption  only,  that  being  all 
which  the  testator  had  in  those  lands  to  devise.  Those  lands  were 
already  fuUy  subject  to  the  mortgage  debt ;  the  devise  could  not 
render  them  more  so ;  if  therefore  as  to  those  lands  it  be  construed 
merely  as  a  devise  in  trust  to  pay  the  mortgage  debt,  the  devise 
would  be  inoperative,  that  object  being  already  secured,  a  fact 
within  the  knowledge  of  the  testator.  As  to  those  lands  of  Annagh 
and  Eilnaleck,  it  is  then  plain  that  he  intended  something  more  than 
to  devise  them  as  a  security  for  the  mortgage  debt ;  and  if  this  be 
true  with  regard  to  those  lands,  it  is  equally  so  with  respect  to  the 
other  lands  embraced  in  the  same  devise.  The  only  rational  inter- 
pretation which  can  be  affixed  to  the  first  clause  of  the  will,  whether 
taken  in  the  abstract,  or  in  relation  to  the  context,  is,  that  it  is  a 
devise,  of  all  the  lands  named  in  it,  upon  the  limitations  contained 
in  the  settlement  in  reference  to  the  sum  of  £4000. 

Secondly. — The  ultimate  absolute  interest  in  the  £4000,  limited 
(after  the  decease  of  the  wife,  and  in  the  event  of  there  being  no 
children  of  the  marriage)  to  the  testator,  passed  to  the  wife  under  the 
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claase  of  gift  to  her  of  "  ail  our  furniture,  horses  and  moveables  at 
Cheater,  as  well  as  all  her  own  fortune  not  included  in  our  marriage 
settlement  for  her  sole  use  as  ekfeme  sole  should  she  marry  again." 
There  was  not  in  the  husband's  power  any  other  property  which 
had  ever  belonged  to  the  wife  which  could  satisfy  the  gift  of  "  all 
her  own  fortune  not  included  in  the  settlement,"  except  that  ulti- 
mata interest.  The  case  falls  within  the  well-known  principle,  that 
a  remainder  or  reversion  in  fee  of  lands  in  settlement  will  pass 
under  a  devise  by  the  remainderman  or  reversioner  of  all  his  lands 
out  of  settlement:  Strode  v.  Latfy  Bu8sell(a),  which  was  a^rmed 
in  the  House  of  Lords  on  appeal,  nomine  Lytton  v.  Falkland  (h) ; 
Chester  v.  Chester  (c).  Where  by  an  antenuptial  settlement  lands 
were  conveyed  by  the  intended  husband  to  trustees  to  the  use  of 
himself  for  life,  remainder  to  the  intended  wife  for  life,  remainder  to 
the  first  and  other  sons  of  the  marriage  in  tail,  with  remainders 
over,  remainder  in  fee  to  himself;  and  the  husband  by  his  will 
devised  all  his  lands  not  settled  in  jointure  upon  his  wife,  the  rever- 
sion was  held  to  pass  by  the  will,  although  there  were  other  lands 
upon  which  the  devise  might  operate :  Olover  v.  Spendlove  {d).  In 
The  Incorporated  Society  v.  Richards  (e).  Sir  Edward  Sugden, 
speaking  of  those  cases,  observes  ^-— '^  These  cases  show  that  where 
a  testator  speaks  of  his  property  '  not  settled,  'or  '  out  of  settlement,' 
or  to  that  effect,  the  Court  intends  him  to  mean  *  not  otherwise 
disposed  of,'  and  does  not  hold  itself  concluded  by  the  fact  that  the 
property  is  included  in  a  settlement  providing  a  jmnture  or  other- 
wise ;  it  construes  the  words  as  referring  to  all  property,  whether  in 
or  out  of  settlement,  over  ^^ch,  or  any  part  of  which,  the  testator 
has  absolute  dominion."  He  then  refers  to  1%e  Attorney*  General 
V.  Vigor  (f)  as  precisely  a  similar  ease.  But  the  present  case  is 
stronger  than  any  of  those  cited,  because  the  only  mode  of  reading 
this  clause,  so  as  to  avoid  tautology,  is  by  transposing  the  wt^ds 
thus : — ^^  I  give  to  my  beloved  wife  as  a  feme  sole  should  she 


(a)  2  Vem.  621 ;  S.  C.  Eq.  Cas.  Ab.  210,  pi.  18 ;  3  Chan.  Rep.  169. 

(b)  8  Bro.  P.  C.  24,  Toml.  ed.  (c)  3  P.  Wms.  25. 

(d)  4  Bro.  C.  C.  337. 
(0  1  Dru.  &  War.  285;  S.  C.  4  Ir.  Eq.  Eep.  177.        (f)  8  Ves.  256. 
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marry  agair^  all-  our  fumitare,  &C.,  at  Chester,  as  well  as  all  her  1851* 
own  fortune  not  included  in  our  marriage  settlement /or  her  sole 
use**  The  same  effect  would  be  produced  on  the  clause  as  it  stands 
in  the  will  bj  placing  a  comma  after  the  words  "  for  her  sole  use/' 
This  reading  at  once  removes  all  difficulty  in: the  case,  because  the  Argument 
£4000  alone  were  not  limited  to  her  separate  use  by  the  settle- 
ment, the  other  monies  were  so  settled.  Elsewhere  throughout  his 
will  the  testator,  whensoever  he  gives  an  estate  to  a  female,  limits  it 
to  her  as  a  feme  sole — a  fact  which  strongly  favours  the  proposed 
transposition. 


Mr.  Qreency  Mr.  Deasy  and  Mr.  HeniphM  (with  whom  was 
Mr.  Rollest&ne\  for  the  defendants  Margaret  CVReillj  and  Isabella 
Cusack.     •  ' 

The  word  ^^ftilfil"  is  applicable  only  to  trusts  already  subsisting, 
and  not  to  the  creation  of  new  trusts.  There  may  not  be  on  the 
face  Off  the  wiH  any  thing  to  be  done  with  respect  to  the  mortgaged 
estates,  which  can,  in  strict  technicality,  be  called  a  trust ;  but 
there  is  that  which  the  testator  would  understand  as  such.  He 
does  not  in  the  first  clause  of  the  will  provide  for  or  contemplate 
the  possibility  of  issue  ; '  and  the  allusion,  which  he  makes  in  a 
subsequent  part  of  the  will,  to  children  shows  that  he  (being  far 
advanced  in  years)  thought  such  an  event  veiy  improbable.  If  the 
defendants  be  right  in  the  censtrubtion  of  the  will  on  the  second 
pbint,  fdid  that  the  ultimate  interest  in  the  mortgage  money  did 
&ot  pass  to  the  wife,  but  passed  to  C.  J.  Smyth  as  residuary  lega* 
tee,  the  passage  of  the  will  which  contemplates  the  possibility  of 
the  birth  of  children,  and  the  consequent  dis^pointment  of  C.  J. 
Smyth,  is  fuUy  explained  by  the  feet,  that  such  an  occurrence  would 
deprive  him  of  any  interest  in  the  mortgage  money ;  and  for  this 
reason  the  testator  bestows  upon  him  in  that  event  a  compensatory 
legacy  of  £500.  The  Court  will  not  import  into  the  will  a  gift 
which  the  testator  has  not  made :  Adams  v.  Adams  (a)  ;  Doolan  v. 
Smiih  (b)  ;  Gough  v.  Andrews  {c)  ;  Somdaifs  case  (d).    If  the  limi- 


(a)  1  Hare,  537. 
(fl)  1  Cd.  69. 

VOL.  I. 


(b)  9  Ir.  Eq.  Rep.  426. 

(rf)  9  Rep.  227. 
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tatioDS  in  the  settlement  be  incorporated  into  the  will,  the  result  will 
be  to  nullify  all  the  limitations  in  the  will  subsequent  to  the  first 
clause. 

Secondly — ^It  is  not  the  fact  that  there  was  not  any  thing  upon 
which  the  bequest  to  the  wife  of  all  her  own  fortune  not  included  in 
the  settlement  could  operate  except  the  £4000,  inasmuch  as  there 
was  the  sum  of  £356.  5s.  which  much  more  accurately  answered  the 
description,  because  it  really  was  not  put  in  settlement.  From  the 
nature  of  the  property,  viz.,  horses,  furniture,  moveables,  &c.,  asso- 
ciated with  the  gift  of  all  her  own  fortune,  it  is  probable  that  the 
testator  meant  to  give  something  of  comparatively  little  value,  such 
as  the  £356.  5s.,  rather  than  the  £4000,  which  he  never  could  have 
regarded  as  not  comprised  in  the  settlement.  The  cases  cited  on 
behalf  of  the  plaintiff,  and  of  which  Strode  v.  Lady  Russell  (a)  is 
a  leading  example,  are  conversant  only  of  reversions  and  remainders 
in  real  estate.  The  principle  upon  which  those  cases  were  decided 
has  been  justly  condemned.  Sir  J.  Mansfield,  C.  J.,  in  Morgan 
V.  Surman  (b\  speaks  of  Strode  v.  Lacfy  Russell  as  "  a  shocking 
decision."  Although  in  reference  to  real  property  it  may  be  too  late 
to  contravene  the  authority  of  those  cases,  at  all  events  this  Court 
will  not  now  outstep  them  by  extending  to  personal  property  the 
application  of  a  subtile  and  technical  principle,  which,  it  must  be 
admitted,  leads  frequently  to  results  quite  foreign  to  the  intention  of 
the  testator.  The  principle  of  Strode  v.  Lady  Russell  cah  be  applied 
only  to  property  over  which  the  testator  would  have  the  Jus  dispo- 
nendi,  independently  of  the  settlement.  Whereas  here  he  gained 
that  right  over  the  £4000  for  the  first  time  by  the  settlement.  And 
that  distinction  is  supported  by  the  language  of  Lord  Eldon  in  The 
Attorney-General  v.  Vigor — a  case  which  has  been  cited  for  the 
plaintiff.  The  proposed  mode  of  reading  the  clause  is  a  forced 
one  ;  the  natural  mode  is  to  read  the  words  *^for  her  sole  use  as  a 
feme  sole  should  she  marry  again  **  in  a  single  sentence,  as  they 
have  been  placed  by  the  testator.  All  that  he  meant  was  merely 
that  whatsoever  she  took  under  the  gift  should  be  taken  to  her 
separate  use. 

(a)  CTWfup.  (b  1  Twat  288,  292. 
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There  were  also  mentioned  on  this  branch  of  the  argument  the 
cases  of  Chureh  v.  Mu$ufy(a)i  WtWy  v.  WeWy{h\  and  Cook  v. 
Oakley  {c). 

The  Lord  Chancellor. 

Upon  the  first  passage  in  this  will,  whereby  the  testator  gives  to 
trustees  '*  all  his  property,  real  and  personal,  upon  trust  to  hold  the 
lands  of  Annagh,  Eilnaleck,*  Corcanidoes,  &c.,  &c^  first  to  fulfil 
the  trusts  of  my  marriage  settlement,  then  for  my  nephew  Constan- 
tino Joseph  Smyth  for  his  life,  and  afler  his  death  to  his  child  or 
children  as  he  shall  appoint,  should  he  die  without  issue,"  then  over, 
I  should  be  extremely  glad  if  I  could  follow  the  argument  on  behalf 
of  the  plaintiff,  and  hold  her  entitled  to  an  estate  for  life  in  the  real 
estates  named ;  but  it  is  very  difficult  to  put  that  construction  upon 
the  will,  and  if  not  that,  to  put  any  rational  construction  upon  it. 
By  the  plaintiffs  marriage  settlement  it  was  declared  that  the  trus- 
tees should  stand  possessed  of  £7634.   16s.  (the  property  of  the 
plaintiff),  in  trust  to  pay  £4366.  5s.,  part  thereof,  to  the  testator  for 
his  own  use  in  case  he  should  within  six  months  secure  by  covenant 
and  by  mortgage  of  Annagh  and  Kilnaleck  the  payment  of  £4000, 
at  £5  per  cent,  interest,  to  the  trustees.    In  the  event  of  the  execu- 
tion of  the  mortgage  the  trustees  were  to  stand  possessed  thereof, 
upon  trust  after  the  testator's  death  to  pay  the  interest  to  the  plaintiff 
during  her  life,  and  after  her  decease  in  trust  for  the  children  of  the 
marriage,  and  in  the  event  of  there  being  no  children,  in  trust  for . 
the  executors,  administrators  and  assigns  of  the  testator.     He  did 
in  fact  afterwards  execute  the  mortgage  for  securing  £4000  as  so 
provided ;  and  if  he  intended  to  bequeath  his  real  estates  upon  the 
same  trusts  which  were  declared  of  the  charge,  a  few  words  would 
have  done  it.    But  the  question  is,  whether  this  will  has  done  any 
thing  more  than  bequeath  the  property,  subject  to  the  trusts  of  the 
settlement  ?    So  far  as  respects  the  security  of  that  charge  of  £4000, 
I  own  I  cannot  put  upon  the  word  *' fulfil"  by  itself  a  construction 

(a)  15  Ves.  396.  (6)  2  V.  &  B.  187. 

(c)  i  P.  WiM.  302. 

*  Axmagh  and  Kilualeck  were  the  two  denominations  subject  to  the  £400d 
mortgage. 


Judgment. 
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which  would  amount  to  a  devise  of  the  property  upon  the  tame 
trusts  as  those  expressed  in  the  settlement.  The  only  words  which 
can  be  called  in  aid  of  such  a  construction  are  to  be  found  in  a 
subsequent  clause  in  the  will,  namely,  '<  I  wish  to  alter  a  portion  of 
Judgment,  *^a*  part  of  my  will  above  relating  to  the  funded  property  bequeathed 
to  Margaret  Reilly  or  her  fietmily ;  should  my  wife  have  a  child  by 
me,  they  are  to  pay  Constantine  J.  Smyth,  Esq.  £500  sterling  out  of 
it ;  should  such  child  or  children  survive  me,  myheirs^  though  life- 
tenants,  can  cut,  sell,  and  carry  away  turf-bog  off  said  lands,  and 
cut  timber  as  well  off  the  demesne  of  Annagh  as  in  the  churchyard 
therein."  I  do  not  know  whether  the  first  sentence  stops  at  the 
words  "  out  of  it,"  or  at  the  words  ".survive  me."  Undoubtedly 
that  clause  would  seem  to  imply  that  the  coming  into  existence  of  a 
child  would  defeat  a  gift  to  Mr.  C.  J.  Smyth.  If  he  is  to  be  con- 
sidered as  taking  the  remainder  in  the  £4000  mortgage  under  the 
will  as  residuary  legatee,  that  gift  would  be  defeated  by  the  coming 
in  esse  of  children  ;  and  in  that  view  there  would  perhaps  be  a  suffi- 
cient apparent  reason  for  the  substituted  provision  of  £500  for  Mr. 
C.  J.  Smith ;  l>ut  I  do  not  say  that  under  the  will  he  does  take  any 
interest  in  the  £4000  mortgage ;  still  I  cannot  in  this  part  of  the 
will  find  enough  to  aid  me  in  the  interpretation  of  the  clause  in 
question  as  affording  ap  argument  for  giving  the  construction  to  the 
word  "  fulfil,"  which  is  contended  for  by  the  plaintiff. 

K  the  wife  be  not  entitled  to  an  estate  for  life  in  the  real  estates, 
the  children  of  the  testator  must  also  have  been  excluded  in  favour 
of  Mr.  C.  J.  Smyth  and  other  collateral  relatives ;  and  I  have  in 
that  view  of  the  case  struggled,  without  effect,  to  put  a  constmotion 
upon  the  will  such  as  has  been  cont^ided  for  on  b^alf  of  the  plain- 
tiff. The  sympathy  of  the  Court  is  always  with  a  construction 
favourable  to  children ;  and  even  althou^  there  should  not  hi^pen 
to  be  any  children,  the  Court  will,  if  possible^  uphold  an  interpreta* 
tion  which  would  have  conferred  interests  upon  them  had  they 
existed. 

What  the  motives  of  the  testator  were,  or  to  what  extent  he 
meant  to  provide,  or  thought  of  providing,  for  his  children,  if  he 
had  any,  I  cannot  telL    He  may  have  thought  that  the  interest 
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which  the  children  took  nnder  the  setilemeiit  in  the  mobies  of  the 
plaintiff,  indading  the  £4000  which.  Was  to  be  lent  <m  mortgage^ 
would  have  been  sufficient  for  them  if  there  were  aftj.  Perhi^ps, 
from  the  circumstaiices  of  this  case,  he  did  sot  contemplate  a  nume- 
rous ofi&pring.*  It  may  be  obserred  also  tha;t'i^  r6iiei^ioa;(a  judgmmL 
remote  one)  in  the  real  estates  wonld  have  ceoiained  ittiihe  cbildxea 
of  the  testator  after  the  particular  estates  given  to  Mr.  C.  J.  Smjtb 
and  his  children,  and  the  testator's  sister  Margsret  and  her  children. 
The  passage  in  which  the  testator  gives  permission  to  such  of  hia 
heirs  as  are  tenants  for  life  to  out  turf  is  aonaensical  unless  be 
thereby  meantthat  he  regarded  the  penons,;to  wbom  he  had  <givea 
life  estates  as  his  heirs*  On  ^e  whole,  I  thi^  tha$  the  inference 
sought  to  be  deduced  from  the  passages  relied  on  by  the  plaintiff  are 
too  obscure  and  uncertain  to  sustain  the  construction  they  contend 
for. 

I  shall  not  determine  the  question  as  to  the  £4000  mortgage  until 
the  accounts  have  been  taken  in  the  office ;  nor  shall  I  insert  now 
in  the  decree  any  declaration  as  to  who  is  entitled  to  the  real  estate. 
When  the  case  eomes  back  upon  the  report  and  for  further  direct 
tions  it  may  become  unnecessary  to  argue  the  question  further, 
because  the  mortgage  may  exhaust -the  whole  of  the  real  estate.  If 
any  remain,  there  must  then  be  a  declaration  in  favour  of  Mr.  C.  J. 
Smyth,  unless  in  the  interim  the  opinion  of  the  Court,  should  change. 


Subsequently  the  Lobd  Chancbixob,  being  of  opinion  that  it 
would  be  more  convenient  that  both  questions  should  be  at  once 
decided,  directed  that  they  should  be  re-argued. 


Upon  this  day  the  case  was  accordingly  re<*argued  i>y  Mr.  F. 
Fitzgerald  and'  Mr.  R.  R.  Warren^  for  the  plainti£^  and  by  Mr. 
Greene^  for  the  defendants.  The  arguments  on  both  sides  were,  for 
the  most  part,  a  repetition  of  those  previously  used.  Mr.  Greene 
also  cited,  upon  the  second  question,  Strang  v.  Teatt  (a),  and  Grood- 
title  V.  Miles  (b). 

(a)  2  Bur.  912.  (6)  6  East,  494. 

*  The  testator  was  adyanced  in  life  at  the  time  of  the  marriage. 


Feb.  10. 
Argvment. 
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Mr.  F.  Fitzgerald  observed,  with  reference  to  the  argument  thai 
the  principle  of  Strode  v.  Laefy  Russell  applied  only  to  property 
held  independently  of  a  settlement,  that  had  there  in  the  present 
case  not  been  any  settlement,  the  testator  would  have  taken  the 
£4000  Jure  mariti,  and  that  the  settlement  was  only  restrictive  of 
that  right,  and  gave  him  nothing  which  he  would  not  have  had 
without  it. 

Mr.  R.  R.  Warren  mentioned  the  case  of  Crow  v.  Noble  (a),, 
and  said  that  Sir  Edward  Sugden  (b)  dissented  from  the  ^ew  taken 
of  Strode  v.  Russell  by  Sir  James  Mansfield,  and  had  said,  ia 
Tennent  v.  TennerU  (e\  that  Goodtitle  v.  Miles  was  overruled  by 
Doe  V.  Weatherby  (d),  Doe  v.  Bartle  (e),  and  Mostyn  v.  Champ^ 
neys  (f).  He  also  argued  that  the  sum  of  £356.  5s.  was  quite  a8^ 
much  in  settlement  as  the  ultimate  interest  in  the  sum  of  £4000  'y 
and  that  if  the  Court  adopted  the  reading  of  the  clause  giving  all 
her  own  fortune  to  the  wife,  already  suggested  on  her  behalf,  that 
the  words  ''for  her  sole  use"  became  words  of  description  of  the 
property  given,  which  made  the  case  stronger  than  any  of  those  iik 
which  the  principle  of  Strode  v.  Russell  had  been  applied  to  real 
property. 


The  Lord  Chancellor. 

Upon  consideration  I  see  no  reason  to  change  the  opinion  which 
I  originally  formed  upon  the  first  question. 

It  has  been  ai^ed  that  under  the  first  part  of  this  devise  the  tes* 
tator  could  not  have  intended  to  confine  the  trusts  of  the  will  to  the 
money  fund  akeady  secured  by  the  mortgage  of  the  lands  specified. 
I  cannot  yield  to  the  argument.  It  is  first  to  be  observed  that  the 
testator  does  not  devise  the  lands  therein  mentioned  to  the  trustees 
of  the  marriage  settlement,  but  to  new  trustees;  and  it  seems  to  me 
that  the  words  *'  to  fulfil  the  trusts  of  my  marriage  settlement"  wiU 
be  satisfied  by  holding  the  entire  lands  to  have  been  devised  aa  a 


(a)  Sm.  &  Batty,  12.  (6)  1  Dr.  &  War.  285. 

(c)  IJo.  &  Lat.  388,  389;  S.  C.  7  Ir.  Eq.  Rep.  361. 
id)  11  East,  322.  (e)  6  B.  &  A.  492. 

Cf)  1  Bing.  N.  C.  341. 
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security  for  the  mortgage  debt,  and  to  me  there  appears  to  be  no 
incongruity  in  including  that  debt  in  those  words.  ^ 

On  the  second  question  which  has  been  raised,  I  am  of  opinion 
that  the  plaintiff  must  succeed.  After  some  bequests,  the  testator 
says**: — *'  I  give  to  my  beloved  wife  all  our  furniture,  horses  Judgment, 
and  moveables  at  Chester,  as  well  as  all  her  own  fortune  not 
included  in  our  marriage  settlement  for  her  sole  use  as  a  feme 
sole  should  she  marry  again."  If  this  question  turned  merely  on 
the  words  "  not  included  in  our  marriage  settlement,"  it  would  not 
be  distinguishable  from  that  decided  in  Strode  v.  Russell  (a).  In 
that  case  the  devisor  had  an  absolute  power  over  the  estate,  and  the 
devise  was  of  all  the  testator's  lands  ^^out  of  settlement;"  these 
words  were  there  used  in  the  same  sense  as  the  words  *'not  in- 
cluded," or  as  bearing  the  interpretation  of  being  "  not  mentioned  " 
in  the  previous  settlement.  I  think  it  might  be  read  as  meaning 
not  *' bound  by"  the  settlement.  In  Chester  v.  Chester (b)  the 
words  used  were,  "not  by  him  (the  testator)  formerly  settled,  or 
thereby  by  him  otherwise  disposed  of."  The  case  of  Glover  v. 
JS^I>endlatfe  (c)  is  still  nearer  the  present  case,  the  words  there  being, 
*'all  my  lands  not  settled  in  jointure  upon  my  wife;"  and  in 
Richards  v.  The  Incorporated  Society  (d)  the  words  were,  "  my 
said  unsettled  real  estate."  These  devises  appear  to  me  to  mean 
and  apply  to  the  property,  or  the  interest  in  it,  at  the  period  of  the 
devise,  not  taken  out  of  the  power  or  disposition  of  the  testator ; 
and  in  the  will  before  me  I  would  read  these  words  as  meaning  a 
fund  not  bound  by  the  settlement  so  as  to  take  it  out  of  my  power ; 
and  viewed  in  this  light,  ii  appears  to  me  a  stronger  case  than  those 
cited.  But  the  case  does  not  rest  here,  inasmuch  as  it  seems  to  me 
to  have  been  the  intention  of  the  testator  specially  to  designate  and  0 
give  to  his  wife  this  additional  sum  of  money.  The  marriage  settle- 
ment included  two  funds — one  settled  to  the  sole  use  of  the  wife, 
the  other  not  so  settled ;  and  the  testator,  by  the  words  he  has  used, 
would  appear  to  have  intended  to  give  her  the  fund  not  already 

(a)  2Vem.  621. 

(b)  3  P.  Wms.  66;  S.  C.  2  Eq.  Ca.  Ab.  380,  pi.  9. 

(c)  4  B.  C.  C.  337.  (<0  1  Dm.  &  War.  258. 
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settled  to  her  own  use,  but  still  to  give  it  to  her  ^'  as  a  feme  sole 
if  she  shqjuld  marry  again."  Similar  expressions  are  used  in  prior 
bequests  in  the  same  will,  and  illustrate,  I  think,  the  meaning  of 
this. 

The  word  "  fortune "  is  properly  used  as  referring  to  the  pro- 
vision made  for  a  lady  about  to  be  married ;  and  the  force  of  that 
word  cannot,  I  think,  be  restrained  so  as  to  signify  no  more  than 
whatever  money  or  other  property  she  may  have  had  independent 
of  the  settled  money  funds.  In  respect  to  the  words  "  as  well  as 
all  her  own  fortune,"  I  understand  him  to  mean  that  which  was 
ahready  her  own  by  the  terms  of  the  settlement.  I  find  nothing  in 
the  will  pointing  to  this  part  of  his  property,  unless  it  be  in  those 
words.  Unless  it  be  so,  it  must  pass  with  the  residue;  and  the 
intention  of  the  testator  is  more  likely  to  have  been  to  restore  this 
property  to  his  wife,  of  which  she  had  given  up  one-half  without 
any  equivalent,  than  to  keep  ihid  mortgage  alive  against  his  own 
estate  for  the  sake  of  a  residuary  legatee. 

Looking  at  the  indications  of  intention,  the  probability  of  the  case, 
and  the  language  used,  I  think  that  the  safest  conclusion  to  which  I 
can  come  is,  that  the  interest  in  the  £4000  passed  to  Mrs.  Reilly 
under  this  will. 

1  Reg.  Lib.  Gen.  314,  315. 


Feb.  22.  On  this  day  Mr.  Decuy  and  Mr.  Hemphill^  for  Margaret  Reilly, 

moved  to  vary  the  minutes  of  the  decree  by  declaring  the  mortgage 
a  charge  on  Annagh  and  Eilnaleck  only. 

Mr.  Christian,  Mr.  F.  Fitzgerald  and  Mr.  Robert  R.  Warren, 
contra. 

Per  Curiam. 

Refuse  the  motion  with  costs,  to  be  paid  to  the  plaintiff  as  part 
of  the  costs  in  the  cause. 

2  Reg.  Lib.  Gen.  67. 
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BALFE  V.  BLAKE. 

June  13,  15. 

The  receiver  in  this  cause  had  for  several  ye^rt  duly  paid  to  t!he  ^e  of 'a*^ 

head  landlord  of  the  lands  of  Blindwell,  in  the  county  of  Roscom-  ceiver  over  a 

leasehold   if 

mon,  the  head  rent,  subject  to  which  the  defendant  held  those  lands,  oat  of  the  sub* 

rents    to    dis-* 

The  rent  was  thus  paid  up  to  the  1st  of  May  1848,  but  subsequently  charge  the 

head  rent,  and 

was  suffered  to  fall  into  arrear.    On  the  1st  of  November  1849  there  this  he  is 

became  due  one  and  a-balf  year's  rent,  and  on  the  20th  of  December  without  an 

following  the  landlord  obtained  the  leave  of  the  Court  to  proceed  as  q^^  ^^^^  ^^ 

he  might  be  advised  against  the  lands.    He  accordingly  caused  an  J^JJ^^j*    ^^ 

ejectment  to  be  brought  for  recovery  of  possession  of  the  lands ;  and  "^^^^   *J^ 

in  Hilary  Term  1850  obtained  judgment  in  the  action,  and  shortly  yuffered  the 

afterwards  was  put  into  possession  by  Virtue  of  a  writ  of  habere,  ericted  by 

ejectment    for 

issued  upon  the  judgment.  non-payment 

of  rent,  and  it 
During  the  period  intervening  between  the  1st  of  May  1848  and  appeared  that, 

the  day  of  the  execution  of  the  habercy  the  receiver  (who  filled  that  p^od  inter- 
office also  over  other  lands  in  the  cause)  had  received  from  the  sub-  Jwee^the  last 
tenants  of  the  lands  of  Blindwell  sums  of  money  on  account  of  theur  ^^^^t  jmd 
rents  considerably  exceeding  the  amount  due  for  head  rent.  The  ^^*^^^^^ 
monies  so  received,  instead  of  being  applied  by  him  in  discharge  of  he  had  w^v- 

the  head  rent,  had  been  wholly  expended  by  him  under  an  order  of  a  sub-tenant 

considerably 

the  Court  in  this  cause,  bearing  date  the  1 7th  of  June  1844,  whereby  more  than 

sufficient   to 

it  was  provided  that  he  should  pay  the  various  specified  sums  ii^  pay  the  head 

rent,  and  had 

satis&ction  of  certain  demands  therein  mentioned,  amongst  which  applied  all 

1  .  X  •  1*  .         ^  •     xi      that  sob-rent 

were  annual  premiums  upon  certain  policies  of  assurance,  in  the  iq  discharge 

keeping  up  of  which  he,  being  considerably  in  advance  to  the  estate,  deimmdB^'^ 

was  deeply  interested.  amongstwhich 

*^  -^  were  the   an- 

It  also  appeared  that,  the  sub-lease  having  expired  in  the  year  nnalpremiums 

1849,  the  receiver  had,  by  the  direction  of  the  Master,  set  up  the  policies  of  in- 
surance in 
lands  of  Blindwell  for  letting  by  public  auction,  and  that  the  highest  which,   as  a 

creditor  of  the 

estate,  he  was 

interested,  and  although  he  was  directed  to  make  those  payments  by  an  order  of  the 

Court,  he  was  compelled  by  the  Court  to  pay  to  the  landlord  the  arrears  of  head  rent. 

VOL.    1.  47 
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bidder  was  the  former  sub-tenant,  who  offered  a  rent  less  by  £23 
per  annum  than  the  head  rent. 

On  the  3rd  of  June  1850,  Counsel  on  behalf  of  William  Long- 
field,  the  head  landlord,  moved  that  Peter  M'Keogh,  the  receiver, 
be  directed  to  pay  to  him  the  sum  of  £173.  Ss.,  being  for  three  half 
years'  rent  of  the  lands  of  Blindwell,  due  and  ending  the  1st  of 
November  1849,  and  also  the  costs  of  the  order  of  the  20th  of 
December  1849,  and  of  the  ejectment  proceedings  had  thereunder, 
and  also  the  costs  of  the  motion. 

This  motion  was,  by  his  Honour  the  Master  of  the  Rolls,  refused, 
but  without  costs  (a). 

The  motion  was  now  renewed  by  way  of  appeal  before  the  Lord 
Chancellob. 


Argument,  ^''  B^c^^ter  and  Mr.  Drwryy  for  the  appellant  (the  landlord), 

cited  Elliott  v.  Elliott  {h)  ;  Donovan  v.  Sweeney  (c) ;  Sherlock  ▼• 
Roe  ((/),  and  said  that  the  $rst  duty  of  the  receiver  was  to  discharge, 
out  of  the  sub-rents,  the  rent  due  to  the  chief  landlord. 

Mr.  H.  G.  Hughes  and  Mr.  Lawless^  for  the  receiver,  contended 
that  the  sub-rents  having  been  applied  conformably  to  an  order  of 
the  Court,  he  who  was  already  so  much  in  advance  to  the  estate 
ought  not  to  be  required  now  to  pay  the  head  rent  out  of  his  own 
pocket. 


June  15. 
Judgment, 


The  Lord  Chancellor. 

This  is  an  application  by  Mr.  Longfleld,  the  head  landlord  of  the 
lands  of  Blindwell,  in  Roscommon  county,  that  the  receiver  in  the 
cause  should  be  ordered  to  pay  to  him  the  sum  of  £173.  8s.,  being 
the  amount  of  head  rent  due  to  him  for  one  year  and  a-hal^  ending 
upon  the  1st  of  November  1849,  the  receiver  having  during  the 
same  period  received  a  larger  sum  frcmi  the  sub-tenants  in  payment 
of  his  rents.  The  case  now  comes  before  me  on  appeal  from  the 
decision  of  his  Honour  the  Master  of  the  Rolls,  by  whom  the  motion 
was  refused.    In  the  year  1849,  upon  a  new  letting  of  the  lands, 

(a)  2  Ir.  Jur.  236.  (6)  1  Ir.  Jnr.  165. 

(c)  Ibid.  165.  {d)  Ibid.  167. 
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the  highest  bidding  did  not  reach  the  amount  of  the  head  rent.        1850. 

Chancery, 
Accordingly,  upon  the  20th  of  December  in  the  same  year,  permis- 


sion was  given  by  the  Court  to  the  head  landlord  to  bring  an 
ejectment,  which  he  availed  himself  of  in  Hilary  Term  in  this  year, 
and  no  defence  having  been  taken,  the  habere  was  executed  in  the     Judgment, 
following  February,  and  he  is  now  in  possession.    Several  cases  have 
been  cited  in  which  Courts  of  Equity  have  directed  payment  of  his 
head  rent  to  the  landlord — Sherlock  v.  Roe  (a) ;  EllioU  v.  EUiott  (b) ; 
Donovan  v.  Sweeney  (c).     However,  in  all  those  cases  there  were 
funds  in  the  hands  of  the  receiver ;  in  the  present  instance  the 
receiver  is  without  funds.      I  am  now  asked,  nevertheless,  to  order 
the  receiver  to  pay  the  head  rent,  and  this  involves  the  consideration 
of  the  duties  of  the  Court,  when  in  possession  of  land,  through  the 
medium  of  its  receiver.      Now,  this  Court  is  bound  to  act  with 
honesty  both  to  landlord  and  tenant ;  and  being  placed  in  the  position 
of  tenant,  to  do  as  a  just  and  honest  tenant  would  do*    It  holds  the 
rents  received  from  the  sub-tenants  in  usum  jus  habentium.    It  is 
responsible  in  the  first  instance  to  the  landlord,  it  being  the  primary 
duty  of  the  tenant,  and  therefore  of  the  receiver  over  that  tenant's 
interest,  to  keep  down  the  head  rent^      So  clear  is  the  receiver's 
duty  in  this  respect,  that  i^  in  consequence  of  his  default,  the  land- 
lord is  compelled  to  institute  proceedings  for  the  recovery  of  his 
rent,  the  receiver  is  held  liable  for  costs  if  rents  have  reached  his 
hands.     The  Court  is  bound  to  protect  all  parties,  and  were  it 
through  its  officer  to  apply  the  rents  received  from  the  sub-tenants 
to  purposes  other  than  those  to  which  they  ought  to  be  applied,  and 
leave  the  head  rent  unpaid,  the  landlord  might  distrain  the  lands  in 
the  possession  of  the  sub-tenants,  who  would  have  already  paid  the 
receiver.    To  such  a  hardship  the  Court  cannot  expose  them,  nor, 
on  the  other  band,  is  it  to  deprive  the  landlord  of  his  due.     The 
receiver  is  the  officer  upon  whom  the  performance  of  the  obligations 
imposed  by  the  possession  of  the  land  is  devolved.      His  primary 
duty  is  to  pay  the  head  rent,  and  this  he  is  bound  to  do  without  any 
special  order  of  the  Court  to  that  effect. 

(a)  1  Ir.  Jiur.  167.  (6)  Ibid.  165. 

(c)  Ibid.  165. 
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All  that  he  is  at  liberty  to  apply  to  otlter  purposes  is  the  residoe 
in  his  hands  ader  payment  of  the  head  rent.  If  the  Court  has  di- 
rected the  rents  to  be  applied  to  such  purposes,  it  is  bound  to  keep 
the  landlord  free  from  loss.  In  this  case  I  must  consider  the  re- 
ceiver as  the  person  who  has  ibade  a  misapplication  of  the  rents. 
He,  as  a  creditor  against  the  tenants*  estate,  was  interested  in 
keeping  on  foot  certain  policies  of  assurance,  and  by  an  order  of 
the  Court  he  applied  the  rents  in  payment  of  the  premiums  due 
upon  the  policies.  I  think  that  he  should  not  be  permitted  by  the 
Court  to  act  thus,  to  the  prejudice  of  the  landlord.  The  rents  should, 
as  I  have  already  said,  have  been  appropriated  in  the  first  instance 
in  payment  of  the  head  tent.  When  that  was  discharged,  whatever 
surplus  remained  might  have  been  distributed  according  to  the 
interests  of  the  parties  in  the  cause  and  the  orders  of  the  Court.  If 
the  receiver  pursue  a  different  course,  and  if,  paying  away  the  rent 
received,  he  chooses  to  speculate  upon  obtaining  other  funds  where- 
with to  pay  the  head  rent,  he  does  not  act  in  accordance  with  his 
duty,  and  must  abide  the  consequences.  He  may  have  relief  out  of 
other  funds  applicable  to  the  purposes  to  which  he  applied  those 
rents ;  but  the  Court  is  bound  to  take  care  that  the  head  landlord 
should  be  paid.  The  decree  of  his  Honour  the  Master  of  the  Rolls 
must  therefore,  I  think,  be  reversed,  and  accounts  taken  of  what 
sums  have  been  received  by  the  receiver,  and  of  their  application. 
He  is  to  have  his  costs  as  receiver,  as  he  acted  bond  fide  according 
to  the  terms  of  the  order  of  the  Court,  and  for  the  preservation  of 
the  interests  of  the  parties. 


The  parties  having  subsequently  agreed  on  the  amount  to  be 
paid  to  the  landlord,  the  following  order  was  made : — 

"  Let  the  receiver  withip,  &C.,  pay  to  the  said  Wm.  Longfield 
the  sum  of  £115.  12s.,  being  the  amount  of  one  yearns  rent 
due  to  the  said  Wm.  Longfield  to  the  1st  day  of  May  1849, 
and  no. costs  on  this  motion  to  the  said  Wm.  Longfield; 
and  let  the  deposit  of  £10  made  with  the  Registrar  by  the 
said  Wm.  Longfield  be  returned  to  him,  and  let  the  receiver 
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be  allowed  credit  for  what  he  shall  pay  to  the  said  William        1 850. 
Longfield,  and  also  for  his  costs  of  appearing  on  this  mo-     ^  _  f^^-^ 
tion  on  passing  his  next  account." 

4  Chancery  Motion  Bookyfol.  427* 

Judgment, 


HEARD  V.  CUTHBERT.  Ig^l 

June^ 

In  September  1850  Kearney  for  £1000  agreed  to  convey  certain  ^®^AP*^ 

lands  to  Heard  in  fee,  subject  to  a  fee-£Eurm  rent    On  the  7th  of  tmcted  for  the 

sale  of  certain 

October  the  draft  conveyance  was  approved  by  Kearney,  and  the  lands  died 

previoQBlj  to 

£1000  paid.    On  the  15th  of  October  the  engrossment  was  handed  the  execation 

for  execution  to  Kearney's  agent.    Kearney  was  then  ill,  and  died  ^nce,    having 

bv  a  willa  ATI— 
on  the  7th  of  November  without  executing  the  deed.  tecedent  to  the 

Kearney,  by  his  will  made  in  1846,  devised  all  his  real  estates  to  ^^'"Sevi^ 

trustees  upon  trusts,  under  which  they  took  the  legal  estate,  and  ^^*^  J^ 

subject  to  those  trusts  in  trust  for  his  mother  for  life,  with  re-  tees  Twho  took 
*'  ^  the  legal   es- 

mainder  to  Thomas  Cuthbert,  with  remainder  to  his  first  son  in  tote)  ^'^P^J^, 

tvust  for  A  for 

tiul,  and  appointed  his  trustees  executors.  life,  with  re- 

mainder to  B 
The  eldest  son  of  Thomas  Cuthbert  was  an  infant  at  the  time  of  for  life,  with 

remainder    to 

Kearney's  death.  0,  an  intot. 

For  the  purpose  of  binding  the  estate  of  the  infant  the  present  ^^  ^^  com- 

cause  petition  was  filed,  praying  for  a  specific  performance  of  the  ^^^jt^  hav- 

contract,  and  the  costs  of  the  suit,  with  reference  to  which  costs  the  ^|^d^ne<^" 

only  question  in  the  case  arose.  T^^^inAn^" 

of  b!  the  ^ 
Court  decreed 
Mr.  Brewster  and  Mr.  Robert  R.   Warren^  for  the  petitioner,  specific   per- 
formance, with 

relied  on  Farran  v.  Wtnierton  (a),  observing  that  the  contract  there  co^  of  the 

guit, 

as  to  costs  merely  expressed  the  rule  of  conveyancers  and  of  the 

Court 

Mr.  Franks,  for  the  respondents,  referred  to  Hanson  v.  Lake(b). 
(a)  4  Y.  &  CoL  472.  (6)  2  Y.  &  C,  C.  C.  328. 
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1861.  The  Lord  Ohabcbixob  obabrrad  that  he  considered  the  judgment 

ChtMCttV 

V— y — L'     of  Aldenon,  B^  in  Farran  v.  Winiertonj  very  satisfactory ;  that  no 
^^  authority  appeared  to  have  been  cited  in  Hatuan  v.  Lake  ;  that  the 

cuTHBERT.   present  case  was  stronger  than  either  of  those  referred  to,  as  here  it 
jujgnigjti^     was  by  the  act  of  Kearney,  devising  a  property  to  an  infant,  that 
the  difficnlty  had  been  created,  and  the  expense  of  the  soit  occa- 
sioned. 

Declare  the  petitioner  entitled  to  a  specific  performance  of 
the  agreement  in  the  petition  in  this  matter  stated;  and 
let  the  same  be  carried  into  execution  pursuant  to  the 
terms  of  the  draft  conveyance  in  the  petition  mentioned, 
and  the  true  intent  and  meaning  of  the  parties  to  the 
said  agreement :  and  accordingly  refer  it  to  the  Master  to 
settle  a  proper  deed  of  conveyance  in  fee  to  the  peUtioner 
of  the  premises  in  said  petition  and  draft  mentioned,  with 
the  a4»purtenances,  subject  to  the  yearly  rent  of  £40 :  and 
let  all  proper  clauses  and  provisions  be  inserted  in  the 
first  deed  of  conveyance  pursuant  to  the  said  agreement 
and  draft :  and  declare  the  .respondent  Thomas  Cuthbert 
the  younger  a  trustee  for  all  his  estate  in  the  said  premises 
within  the  meaning  of  the  Trustee  Act,  1850 :  and  let 
the  respondents  Thomas  Cuthbert,  &c,,  &c^  and  the  peti- 
tioner, execute  two  parts  of  the  deed  of  conveyance,  which 
shall  be  settled  by  the  Master :  and  let  the  petitioner  abide 
his  own  costs  of  the  preparation  of  the  conveyance.  And 
it  being  admitted  by  their  Counsel  at  the  Bar  that  the 
respondents  Thomas  Cuthbert  and  Abraham  Thos.  Foster 
are  the  acting  executors  of  John  Cuthbert  Kearney  in  the 
petition  named,  let  the  said  respondents,  Thomas  Cuthbert 
and  Abraham  T.  Foster,  pay  all  parties  their  costs  in  this 
matter,  including  the  costs  of  the  said  reference,  out  of  the 
assets  of  the  said  John  Cuthbert  Kearney,  when  taxed  and 
ascertained. 

3  Reff.  Lib.  Oen.  9' 

Note — Vide  Sugdcn  on  Vendors  and  Purchasers,  11th  ed.,  p.  830. 
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1861. 
Chamcery, 


O'BRIEN  V.  WESTROPP.* 

Mr.  Perbin  moved,  on  the  petition  in  this  cause,  for  an  order  of  Where,  upon  a 

,      cause  petitioii, 
reference  under  the  15th  section  of  the  Act.     It  was  presented  bj  onder    the 

-•^,,         ,-  Court  of  Chan- 

a  legatee  for  the  administration  of  his  testators  estate,  and  payment  ^^  Begnla- 

of  his  own  legacy,  and  charged  that  the  executor  (the  respondent)  ^ed^by'^a 

had  assets  in  his  hands  sufficient  for  the  payment  of  all  the  debts  ^®^^^j«^ 

and  leiracies.  duu^ge  that  the 

respondent, 
A  similar  petition  on  behalf  of  another  legatee,  under  the  same  the  executor, 

has    assets  in 
will,  had  been  presented  in  the  course  of  a  previous  Term,  and  an  his  hands  snfll- 

,  dent  for  the 

order  of  reference  to  the  Master  was  made  upon  it ;  the  executor  payment  of  all 
-, ,  -  the  debts  and 

did  not  appear,  in  the  office,  although  served  with  notice  of  that  legacies  of  the 

order,  and  Master  Brooke,  being  of  opinion  that  the  executor  must  ^^^  ^f '  ^f^^ 

therefore  be  taken  to  have  admitted  assets  to  meet  the  demand  then  ^^^^^ 

put  forward,  made  a  personal  decree  against  him,  but  declined  to  *f%jg*®^^ 

permit  the  present  petitioner  to  file  a  charge  under  the  order,  as  he  ^f  ^^^  order 
'^  ^  ''  o  'the  executor 

(the  Master),  in  the  absence  of  the  executor,  would  not  take  an  has     been 

serFed    with 
account  under  the  first  petition  in  respect  of  other  parties,  the  notice,  but  has 

immediate  claim  having  been  provided  for.  in  the  Master's 

Office,  a  per- 
The  petition  now  before  the  Court  was  accordingly  presented  for  sonal  decree 

the  purpose  of  obtaining  a  similar  order  of  reference,  on  which  a  nomused 

like  decree  might  be  pronounced  in  the  office.  eSt^    ^Tto 

eflfect  of  such 
a  decree  will 

The  Lord  Chancellor  at  first  seemed  to  think  that  the  Master  ^  tj  prevent 

another  lega- 

ouffht  to  have  received  the  charge  under  the  former  order,  and  tee  from  filing 

acharge  under 

hesitated  to  make  the  second,  lest  it  might  afford  a  precedent  for  tihe    order  of 

xerorence,  and 

the  presentation  of  several  petitions  for  the  administration  of  the  will  thus  ren- 

estate  of  one  testator ;  but  after  consulting  with  the  Registrar,  and  t^e  presenta- 
tion of  a  peti- 
tion by  him  in  order  to  enforce  his  donand. 

•  Ex  rehttume  Alfrbd  M'Fabland,  Esq. 
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on  its  being  intimated  by  several  gentlemen  at  the  Bar  that,  had  the 
cause  come  on  to  be  heard  pro  confesso  at  the  Rolls  under  the  old 
practice,  a  personal  decree  would  have  been  made,  his  Lordship 
WESTEOPP.   granted  the  application. 


Judgment, 


May  17. 

Cause   peti- 
tions  under 
the  Court    of 
Chancery  Re- 
gulation  Act 
are  not  plead- 
ings, of  which 
attested  copies 
must  be  taken 
out    at    the 
Rolls   office, 
before    an- 
swering affi- 
davits will  be 
received 
there. 

Statement* 


MARY  JANE  DALY 

V. 

The  Rev.  JOHN  WADE,  M.  BRETT  and  another.* 

This  was  a  motion  that  the  Deputy-keeper  of  the  Rolls  be 
directed  to  receive  the  answering  affidavit  of  the  respondent  M. 
Brett,  without  the  latter  taking  out  an  attested  copy  of  the  cause 
petition,  or  lodging  any  deposit  in  respect  of  it. 

The  petition  was  a  voluminous  one;  interrogatories  had  been 
annexed  to  it,  and  the  respondent  required  to  answer  them ;  he  had 
been  therefore  furnished  with  a  copy  of  the  latter  pursuant  to  the 
9th  section  of  the  Act,  and  his  affidavit  in  reply  was  now  ready  to 
be  filed ;  but  the  officer  would  not  receive  it  unless  an  attested  copy 
of  the  petition  was  first  taken  out,  or  the  sum  of  £5  lodged  as  a 
deposit,  in  order  to  meet  the  expenses  of  that  copy  when  made. 


Mr.  William  Smithy  for  the  motion. 
Argument.  This  refusal  rested  on  the  supposition  that  the  petition  should  be 

viewed  as  within  the  meaning  of  the  words,  or  be  dealt  with  in  the 
same  way  as  a  "  bill "  or  "  other  pleading,"  as  used  in  the  7th  of 
Primate  Boyle's  Rules,!  which  directs  (amongst  other  things)  ^^  That 
no  Counsel  or  any  of  the  Six-clerks  do  draw  any  answer  to  a  bill 
without  having  an  attested  copy  of  the  bill  before  him,  nor  any 
replication  without  having  an  attested  copy  of  the  answer,  and  so  of 

*  Ex  relatione  Alpbed  MTabland,  Esq. 
t  See  Appendix  to  0*Keeflfe*8  General  Orders,  p.  3. 
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othet  pleadings ;  and  in  case  any  such  pleadings  shall  be  tendered 
at  the  Rolls  office,  when  a  copy  of  the  former  pleading  has  not 
been  taken  out  as  aforesaid^  the  Clerk  of  the  Rolls  may  refuse 
the  filing  thereof;"  and  the  General  Orders  of  1843  do  not  annul 
this  Rule.  But  it  cannot  interfere  with  the  provisions  of  the 
Chancery  Regulation.  Act.  Whatever  wisdom  there  may  have 
been  in  adhering  to  it  in  the  case  of  a  bill,  which  must  be  signed 
by  Counsel,  it  should  not  now  be  extended  to  a  cause  petition. 
Under  the  old  practice  the  answer  to  a  bill  could  not  have  been 
drawn  unless  the  pleader  had  before  bim  a  full^  copy  of  the  latter, 
as  the  defendant  was  expected  to  meet  every  material  allegation 
in  it,  wheth^  he  was  interrogated  to  the  point  or  not ;  and  even 
according  to  the  modem  practice,  the  necessity  is  aknost  as  great, 
the  frame  of  the  bill  always  requiring  a  earful  consideration,  as 
the  draftsman  has  still  to  choose  between  an  answer,  plea  or  de- 
murrer ;  but  as  regards  a  cause  petition,  which  may  be  prepared 
in  a  much  less  technical  form  than  a  bill,  and  is  not  necessarily 
signed  by  Counsel,  the  respondent  need  not  reply  to  it  until  he  has 
been  served  with  a  copy  of  the  interrogatories;  and  the  general 
policy  of  the  Chancery  Regulation  Act  is  to  put  en  end  to  the 
former  system  of  pleading  as  £Eir  as  possible,  and  to  diminish  the 
expenses  of  the  suitor  ;  while  the  officers  of  the  Court,  being 
paid  by  fixed  salaries,  would  sustain  no  loss  from  the  adoption  of 
the  argument  now  advanced. 

Under  these  circumstances  it  would  be  boUi  a  hardship  and  an 
injustice  to  render  it  imperative  on  a  respondent,  before  he  can  file 
his  affidavit  in  answer,  to  pay  for  an  attested  copy  of  the  petition, 
with  the  more  material  part  of  which  he  has  been  already  supplied, 
and  the  remainder  of  which  may  be  almost,  if  not  entirely,  useless 
to  him.  Nor  does  Birch  v.  Hutchinson  (a)  govern  the  present  case, 
though  based  on  the  Primate's  Rule.  It  decides  that,  as  a  conse- 
quence of  that  Rule,  and  notwithstanding  the  4  &  5  FF.  4,  c.  78, 
8.  17,*  which  is  to  be  read  in  connexion  with  the  4th  section  of  that 
(a)  1  LL  &  G.  603. 


1851. 
Chancery. 


Statement, 


*  B|7  this  section  it  is  enacted,  *<  That  no  person  shall  be  compelled  or  required 
to  take  or  pay  for  any  copy  of  any  paper  or  documents,  being  in  any  office  of  the 
VOL.  1.  48 
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Act,*  a  replication  cannot  be  filed  in  an  ordinary  snit  l^  bill  and 
answer  without  an  office  copy  of  the  latter  being  previously  taken 
out.f  But  this  decision  does  not  i^ply  here  $  for  tiie  Rule  expressly 
requires  that  in  such  a  suit  an  attested  cdpy  of  the  answer — as  one 
of  <' other  pleadings'* — shall  be  taken  out  before  a  replication  is 
filed;  but,  for  the  reasons  already  stated,  a  cause  petition  ought 
not  to  be  deemed  a  pleading  of  any  sort,  in  the  sense  of  the  term 
employed  in  the  Rule ;  if  should  rather  be  treated  as  a  petition  in 
a  minor  or  other  matter^  of  which  the  respondent  is  not  under  any 
obligation  to  take  out  an  attested  copy,  as  a  condition  precedent  to 
the  filing  of  his  affidavit  in  reply.  Besides,  the  demand  now  put 
forward  is  at  least  premature.*  The  10th  section  of  the  Chancery 
Regulation  Act  empowers  the  Lord  Chancellor,  with  the  assistance 
of  the  Master  of  the  Rolls,  to  settle  a  table  of  fees  to  be  taken  in 
the  office  of  the  Deputy-keeper  of  die  Rolls,  in  req^ect  of  petitions, 
affidavits,  &c.,  and  yet  such  a  table  has  not  been  prepared. 


The  Lord  Chancellor. 
Judgment.  I  have  no  doubt  that  the  cause  petitions  and  other  documents 
under  the  Chancery  Regulation  Act  are  not  pleadit^i  within 
Primate  Boyle's  Rule  ;  and  to  hold  otherwise  wotdd  ctofeat  the 
purposes  of  the  Act  to  a  great  extent.  I  make  no  question  in  my 
own  mind  as  to  this ;  but  as  the  fees  paid  to  the  Deputy-keeper  of 
the  Rolls,  for  the  attested  copies  of  pleadings  under  the  old  system, 
go  to  the  suitors'  fund,  and  if  that  prove  deficient  for  its  purposes, 
the  loss  may  fall  upon  the  consolidated  fond,  I  shall  consider,  before 
I  finally  dispose  of  the  amplication,  whether  I  should  not  call  upon 


Court ;  and  that  every  person  shall  be  at  liberty  to  take  out  and  pay  for  only  so 
much  or  such  part  of  any  papen  or  docttmdnts,  bdng  in  aliy  office  of  the  Court, 
as  such  person  may  require,  without  being  in  any  ease  oonq>eUed  to  take  out  oar 
pay  for  the  entire  of  the  papers  or  documents  being  in  the  office." 

*  This  provides,  "  That  any  person  shall  be  at  liberty  to  take  an  o^ce  copy  of 
so  much  only  of  any  decree,  order,  report,  or  exceptions,  as  he  may  require." 

t  Although  after  the  pleadings  are  concluded,  and  a  decree  made,  an  answer  i» 
a  paper  or  document  within  the  17th  section,  of  which,  as  a  link  in  the  cause,  the 
suitor  may  haye  a  partial  copy :  Birch  v.  HutehvMon  (1  LL  &  Goold,  603). 
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The  Solioitor-Greneral  to  attend  on  behalf  of  the  Crown,  and  to  ofibr 
an  J  argmnents  that  maj  occnr  to  him  as  likelj  to  alter  my  opinion. 


His  Lordship  again  refiarred  to  this  case,  and  said : — 
I  most  hold  that  a  canse  petition  is  not  a  pleading  within  the 
17th  of  Primate  Boyle's  Boles.  Ordinary  petitions  are  clearly  not 
so.  The  79tb  of  those  Boles  applies  to  them,  and  pots  thepi  on 
a  different  footing  from  bills  and  the  like  by  directing  that  they 
shooU  be  penned  and  signed  l^  the  Six-clerks,*  as  distingoished 
from  Cooosel,  who,  by  the  introdoctoory  portion  of  the  17th  Bole, 
are  expressly  required  to  sign  the  other.  The  Chancery  Begola- 
tion  Act  takes,  a»  its  basis,  proceedings  by  this  common  species  of 
petition ;  and  it  was  never  intended  to  convert  them  into  formal 
pleadings.  J  h^  at  first  thooght  that  I  might  hear  Coonsel  for 
the  Crown  before  I  disposed  of  the  motion ;  bot  having  since  con- 
sidered the  matter,  I  will  not  throw  any  doobt  opon  it  by  asking 
for  fortber  discossion.  I  am  of  opinion  that  the  Depoty-keeper 
of  the  Bolls  is  boond  to  receive  the  respondent's  affidavit  with- 
out obliging  him  to  pay  for  taking  out  an  attested  copy  of  a 
petition,  for  which  he  may  have  no  ose  ;  and  even  shoold  the 
Bevenoe  soffer,  that  is  no  reason  why  soitors  shoold  be  saddled 
with  soeh  an  onnecessaiy  borthen.  I  most  therefore  grant  the 
applioalion. 


1851. 
Chancery. 


May\9. 
Judgment. 


*  <<That  no  petition  be  admitted  to  be  read  without  being  first  penued  and 
signed  by  one  of  the  Six-deiki."—- 4f!p.  to  0*Keeffe*$  Oemral  Orders,  28. 
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Dec.  6,  9. 
1051^  ELLARD  v.  COOPER. 

Feb.  14. 

Where  special-  Elizabeth  Ellabd,  the  plaintiff  in  the  present  cause,  in  the  month 

tv  debts  of  a 

deceased  per-  of  December  1833  filed  a  bill  in  this  Court  against  "William  Cooper. 

son  have  been   ,.  i.     m  r^ 

paid  out  of  his  John  Turner  Cooper,  and  Samuel  Cooper  the  younger  (who  were 

personal    es-      .  ^ 

tate,andatthe  ^o  defendants  in  the  present  cause),  as  executors  of  Austen  Cooper. 

P^em  "^  That  biU  stated  that  Letitia  Burke,  by  her  will  of  the  11th  of 
^^d^  AprU  1808,  bequeathed  a  sum  of  £400  to  the  j&tther  of  the  plaintiff, 
^plecSiSrt  ^^  ^^^  ^  ^®''  ^^  charged  both  those  legacies  upon  her  (the 
^^^'to"^  *b^  testatrix's)  real  and  personal  estate,  and  appointed  Samuel  Cooper 

sequentljcom-  the  elder  and  Austen  Cooper  her  executors  and  trustees.    It  also 
nuts  a  devas- 
tavit,   which    stated  that  in  the  year  1828  the  father  of  the  plaintiff  died,  and  she, 
renders     the 

personal  estate  as  his  only  child,  became  entitled  to  the  legacy  of  £400,  and  obtained 
insoffident  to 
paj     simple    letters  of  administration  to  him.    Austen  Cooper  alone  proved  the 

tors,  they  are  ^'^  of  Letitia  Burke,  and  possessed  himself  of  all  her  real  and 

paid  oat  of  the  P^^^^  estate.      He  having  died  in  the  yea^  1830,  the  defendants 

the  ^btor  to  ^^^^^^^™>  John   and  Samuel  Cooper  the  younger  proved  his  will. 

which*^*  ^  Administration  de  boms  non  to  Letitia  Burke  was  granted  to  the 

sonidestate    plaintiff.    That  bill  concluded  by  praying  an  account  of  the  personal 

ated   bj    the  estate  of  Austen  Cooper,  and  an  account  of  the  real  estates  of  Letitia 
specially    cre- 
ditors. Burke,  and  that,  should  it  appear  that  there  had  been  any  misappli- 

The  dictum 

of  Lord  Clare,  cation  of  the  personal  estate  of  Letitia  Burke  by  Austen  Cooper,  his 

in  Keaman  v.  i                .          ,,,,,           ,             ,             ,             «,. 

Fttzsimon    (3  representatives  should  be  decreed  to  make  good  out  of  his  assets  the 

16),  that  **  the  ^^^"^  ^  misapplied.    On  the  26th  of  April  1838,  the  ordinary  decree 

shaUii^  aglets  ^  account  was  made  upon  that  bill,  and  that  decree  also  contained 

where  it ispro-  *  declaration  that  the  plaintiff  was  entitled  to  the  legacies  of  £400 

Pf"*  J?  *^/°°®  and  £100.     By  his  report,  bearing  date  the  29th  of  June  1842,  the 

at   toe    Qeato 

of  the  party.  Master  found  that  out  of  a  sum  of  £5641.  158.  lid.,  received  by 

whose  assets 
arc  to  be  mar- 
shalled, and  can  never  arise  upon  any  snbseqnent  fact  or  accident,"  considered. 

Simple  contract  creditors,  who  have,  in  consequence  of  the  payment  of  specialty 
creditors  out  of  the  personal  estate  of  the  deceased  debtor,  acquired  a  right  of  mar- 
shalling his  real  estate,  are  not  barred  under  the  Statute  of  Limitations  by  the  lapse 
of  less  than  twenty  years. 

Vickers  v.  Oliver  (1  Y.  &  C,  C.  C.  211)  approved  of. 
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Austen  Cooper  out  of  the  real  and  personal  estate  of  Letitia  Burke, 
he  had  duly  administered  £2955.  5s.  3d.,  and  that  there  was  then 
due  to  the  plaintiff  £1218.  14s.  6d.  for  principal  and  interest  on  the 
legacies  of  £400  and  £100.  The  report  also  found  that  at  the  time 
of  his  death  Austen  Cooper  was  seised  in  fee  of  real  estate  in  the 
counties  of  Dublin  and  Donegal,  and  that  out  of  his  personal  estate 
and  the  proceeds  arising  from  the  sale  of  the  real  estate  in  Donegal 
a  sum  of  £22,027*  17s.  6d.  had  been  received  by  his  executors, 
whereof  they  had  duly  administered  a  sum  of  £15,249*  12d.  6^. 
By  the  final  decree  in  that  cause,  made  on  the  29th  of  November 
1842,  John  Turner  Cooper  and  Samuel  Cooper  were  directed  to 
bring  into  Court  £3029*  15s.  8d.,  the  sum  ascertained  to  be  due  by 
Austen  Cooper  in  respect  of  the  real  and  personal  estate  of  Letitia 
Burke ;  and  it  was  declared  that  in  default  thereof  the  plaintiffs 
might  enforce  payment  of  their  demand  out  of  his  real  and  personal 
estate.  This  sum  of  money  was  not  brought  into  Court  by  John 
Turner  Cooper  and  Samuel  Cooper. 

In  the  Court  of  Exchequer  a  bill  was  filed  by  William  Cooper, 
one  of  the  defendants  in  the  suit,  against  John  Turner  Cooper  and 
Samuel  Cooper  the  younger,  on  foot  of  an  equitable  mortgage  for 
£10,000,  made  to  him  (William  Cooper)  on  the  19th  of  November 
1819*  By  his  report  of  the  14th  of  January  1843,  made  in  that 
cause,  the  Remembrancer  found  that  the  sum  of  £10,143.  8s.  9^* 
was  due  on  foot  of  the  mortgage  to  William  Cooper;  that  John 
Turner  Cooper  had  in  his  hands  a  sum  of  £7528.  78.  5d.  unapplied 
or  misapplied;  that  Samuel  Cooper  the  younger,  as  devisee  of 
Austen  Cooper,  had  received  a  sum  of  £770,  the  produce  of  the 
sale  of  a  house,  and  had  received  as  his  executor  the  sum  of  £210, 
amounting  in  the  whole  to  £980.  18s. 

By  a  final  decree  pronounced  in  that  cause  on  the  6th  of  February 
1843,  it  was  ordered  that  the  defendant  John  Turner  Cooper  should 
lodge  in  Court  the  sum  of  £7528.  7s.  2^.,  and  that  Samuel  Cooper 
should  lodge  the  sum  of  £210.  18s.,  and  that  both  of  those  sums 
should  be  applied  towards  the  payment  of  certain  sums  found  due 
for  principal,  interest  and  costs  on  two  judgments  obti^ined  against 
Austen  Cooper,  and  of  the  sum  found  due  to  William  Cooper,  the 
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plaintiff  in  that  suit,  in  respect  of  his  equitable  mortgage ;  and  in 
defiftult  thereof  tkat  1h»  real  estate  of  Austen  Cooper  should  be  sold, 
and  the  {nxxseeds  of  the  sale  implied  in  payment  of  the  two  judg- 
ments and  the  eqmtable  mortgage. 

Bj  an  order  of  the  24th  of  June  1844,  Elizabeth  Ellard  (plaintiff 
in  the  Chancery  cause  of  EUatd  v.  Cooper y  and  in  the  present  suit) 
was  permitted  to  prove  her  demand  in  the  Exchequer  cause  of 
Cooper  ▼•  Cooper;  and  by  an  order  made  on  the  9th  of  February 
1844,  notice  of  all  proceedings  in  that  cause  was  directed  to  be  given 
to  her. 

The  IhII  fUed  in  the  present  cause  in  the  Court  of  Exchequer 
stated  tiiat  John  Turner  Cooper  and  Samuel  Cooper  not  having 
lodged  the  mcmies  in  Court,  as  directed  by  the  decree  of  the  6th  of 
Felnruaxy  1843  in  Cooper  v.  Cooper^  the  real  estates  of  Aust«i 
Co<^r  were  set  up  for  sale,  and  that  a  large  portion  of  his  personal 
estate  and  of  the  proceeds  of  part  of  his  real  estate^  sold  in  pursu- 
ance of  directions  contained  in  his  will,  had  been  applied  in  payment 
of  interest  due  on  the  equitable  mortgage  <^  William  Cooper,  and 
that  sums  due  upon  several  judgmiMits  had  been  paid  out  of  his 
persMial  estate. 

The  bill  also  charged  that  the  plaintiff  was  entitled  to  have  the 
amount  <rf  her  demands,  which  had  been  proved  against  Austen 
Cooper  in  respect  of  the  assets  of  Letitia  Burke,  paid  out  of  his  real 
estate  to  the  extent  to  which  his  personal  estate  had  been  applied  in 
discharge  of  interest,  on  th^  equitable  mortgage  of  William  Cooper,, 
and  in  payment  of  the  judgments ;  and  it  also  charged  that  John 
Turner  Cooper  and  Samuel  Cooper  had  misapplied  the  assets  of 
Austen  Cooper  to  a  considerable  amount,  and  prayed  that  the 
plaintiff  should  be  declared  entitled  to  the  benefit  of  all  the  proceed- 
ings and  accounts  in  Cooper  v.  Cooper^  and  that  an  account  should 
be  taken  of  the  sum  due  to  the  plaintiff  in  respect  of  the  legacies  of 
£400  and  £100,  and  also  an  account  of  the  debts  of  Austen  Cooper ; 
and  that,  if  it  should  appear  that  all  his  personal  estate  had  been 
exhausted,  in  that  case  the  plaintiff  and  his  other  simple  contract 
creditors  shpuld  be  declared  entitled  to  stand  pro  tanio  in  the  place 
of  William  Cooper  (the  equitable  mortgagee),  and  of  the  judgment 
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and  specialty  creditOTS  of  Austen  Cooper,  whoae  demands  had  been 
satisfied  out  of  the  personal  estate. 

The  will  of  Austen  Cooper,  after  referring  to  the  equitable  UMnrt- 
gage,  contained  the  following  passage : — ^^  Now,  I  do  hereby  charge 
all  my  said  estate  of  Einsealy  with  payment  of  all  and  every  sum  of 
money  which,  at  the  time  of  my  decease,  I  owe  to  my  said  brother 
(the  equitable  mortgagee) ;  and  to  avoid  any  question,  between  my 
said  sons  John  Turner  Cooper  and  Samuel  Cooper,  of  apportionment 
of  said  debt,  I  hereby  <Mrder  and  direct  that  as  between  my  said 
sons,  and  all  in  r^nainder  to  them,  each  of  the  said  two  divisions  of 
said  lands  shall  bear  and  pay  one  full  moiefy  of  said  debt,  and  both 
divisions  of  the  said  lands  nevertheless  beii^  so  far  as  regards  the 
security  of  the  said  debts,  chargeable  with  the  entire  thereof.  And 
I  hereby  further  declare,  and  my  will  is,  and  I  hereby  order  and 
direct,  that  my  personal  estate  and  other  funds  heceby  provided  in 
aid  and  augmentation  thereof  far  payment  of  my  general'  debts  be 
first  applied  in  payment  of  all  my  other  debts,  and  that  the  residue 
or  surplus  of  the  said  funds,  if  any,  may  be  applied  in  the  next 
place,  so  far  as  the  same  may  ^Ltend,  in  ar  towards  payment  or  satis- 
fiM^tion  of  the  said  debt  to  my  said  brother  in  exoneration,  as  £»  as 
eame  may  be,  of  die  said  lands  of  Sdnsealy.** 

On  the  23rd  of  April  1846,  a  decree  to  account  was  pronounoed 
in  the  present  suit  l^  the  Court  of  Exchequeiv  and  by  his  rc|port, 
bearing  date  the  18th  of  November  1847,  the  Chief  Remembrancer 
found  due  to  the  plaintiff  Elissabeth  EUard,  as  personal  r^resen- 
iative  of  Letitia  Burke,  for  principal  and  interest,  the  sum  of 
£3676*  3s.  8d.,  and  to  the  Commissioners  ei  Charitable  Donations 
and  Bequests  £3634.  Is.  10^;*  that  a  sum  of  £518.  Us.  2d.  had 
been  applied  out  of  the  .personal  estate  of  Austen  Cooper  by  John 
Tamer  Cooper  in  payment  of  interest  on  certain  judgment  debts 
due  by  Austen  Cooper,  and  that  £2223.  Is.  5d.  out  of  the  same 
personal  estate  had  been  aj^plied  by  John  Turner  Cooper  in  pay- 
ment id  interest  to  William  Cooper  upon  his  equitable  mortgage, 
and  tiiat  more  than  sufficient  sums  were  received  by  John  Turner 
Cooper  and  Samuel  Cooper  out  of  the  mortgaged  lands  i(Kinsealy), 
of  which  they  were  the  devisees  for  Ufe  under  the  will  of  Austen 
*  As  to  this  finding,  vide  wfra  p.  386. 
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Cooper,  to  enable  them  to  keep  down  the  interest  on  the  mortgage 
to  William  Cooper,  it  appearing  by  the  report  of  the  14th  of  January 
1843  in  Cooper  v.  Coqpery  that  those  lands  were  of  the  annual  value 
of  £1442,  and  that  the  interest  on  the  mortgage  amounted  only  to 
the  annual  sum  of  £461.  10s.  9d. 

The  present  cause  haying  come  on  to  be  heard  before  the  Court  of 
Exchequer  upon  the  foregoing  report  of  the  18th  of  November  1847 
unexcepted  to,  for  further  directions,  it  was  for  the  plaintiff  con- 
tended that  upon  the  general  rule  of  marshalling  assets,  and  also 
upon  the  above-mentioned  clause  contained  in  the  will  of  Austen 
Cooper,  the  plaintiffs  were  entitled  to  stand  as  against  the  real 
estate  of  Austen  Cooper  in  the  same  position  as  the  specialty  cre- 
ditors, who  had  been  paid  out  of  his  personal  estate,  had  stood. 

The  case  before  the  Court  of  Exchequer  is  reported  in  the 
1st  vol.  of  the  Irish  Jurist^  p.  27,  from  which  the  following  extracts 
from  the  judgments  of  Pennefather,  B.,  and  Richards,  B.,  are  by 
permission  made: — 

Pennefather,  B.,  referring  to  the  clause  in  the  will  of  Austen 
Cooper,  observed : — *'  It  appears  to  us  that  the  case  of  the  interest 
paid  on  foot  of  the  judgments  is  not  embraced  in  that  clause,  and  as 
to  that  portion  of  his  demand  the  plaintiff  must  rest  on  the  general 
rule  of  equity  alone,  so  that  the  sums  paid  on  account  of  the  interest 
due  on  foot  of  the  mortgage  and  on  foot  of  the  judgments  do  not 
stand  on  the  same  footing.  The  defendants  insist,  in  the  first  place, 
that  the  plaintiff  had  no  right  to  file  her  bill  in  this  Court,  but 
ought  to  have  proceeded  in  Chancery  to  sequestration  on  the  decree 
obtained  there  against  the  real  estate  of  Austen  Cooper ;  secondly, 
that,  this  debt  as  to  the  realty  is  barred  by  the  Statute  of  Limi- 
tations, and  that  by  the  report  in  Cooper  v.  Cooper^  adopted 
here,  at  the  death  of  the  testator,  his  personal  estate  was  found 
sufiicient  to  pay  not  only  the  interest  on  the  specialty  debts,  but  all 
his  simple  contract  debts ;  and  if  that  fund  was  subsequently  re- 
duced by  the  executors,  or  if  they  have  conmiitted  a  devastavit,  the 
general  rule  of  equity  does  not  apply,  as  if  the  fund  was  originally 
adequate  at  the  time  of  the  testator's  death,  its  subsequent  deficiency 
does  not  entitle  the  plaintiff  to  resort  to  the  real  estate.    It  is 
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argued  on  the  other  hand  for  the  plaintifF,  that  no  matter  at  what 
point  of  time  the  defieiency  occnrred,  whether  by  Mlure  of  a 
securityy  or  devastayit  by  execntors,  yet,  if  the  specialty  debts  had 
gone  to  exhaust  the  personal  assets,  the  generld  equity  would  arise. 
The  view  taken  by  the  Court  on  the  point  differs  from  both  these 
positions.  The  time  of  the  testator's  death  is  not,  in  the  opinion 
of  the  Courts  the  period  at  which  to  ascertain  the  state  of  the  per- 
sonal fund  in  reference  to  the  payments  made  out  of  it ;  the  time  is 
that  of  the  paym^t  of  the  specialty  debts ;  and  if  at  that  period  the 
personalty  is  sufficient  to  answer  the  interest  on  the  specialty  debts, 
as  well  as  the  simple  contract  debts,  in  that  event  the  heir  is  not  to 
suffer  by  the  devastavit  of  the  execuUNrs."  And  again : — *'  The 
principle  is  this,  that  if  the  specialty  creditor  exhausts  the  fund  to 
the  prejudice  of  the  simple  contract  creditor,  the  simple  contract 
creditor  shall  stand  in  his  place ;  that  is,  if  he  exhausts  the  assets  to 
the  prejudice  of  the  simple  contract  creditor  at  the  time  that  he  is 
paid;  or  in  other  words,  if  at  that  moment  he  leaves  enough  to  satisfy 
the  dmple  oontract  creditor's  demand,  then  the  latter  has  no  right 
to  complain,  for  it  is  by  his  own  negligence  that  he  fails  to  realise 
his  daiaus  and  that  is  the  principle  of  all'the  cases.  This  is  the  true 
principl^-'-a  principle  £ot  which,  indeed,  we  have  failed  to  find  any 
express  authority ;  but  there  are  expressions  and  dicta  which  ftdly 
warrant  our  conclusion.  The  personal  fund  cannot  be  said  to  be 
exhausted'  if  enough  is  left  at  the  time  of  the  discharge  of  the 
specialty  claims.  The  question  is,  between  the  heir  and  simple  con- 
tract creditor,  whether  the  heir  shall  be  obliged  to  pay  twice  over 
the  same  sum?'' 

Richards,  B.,  observed,  that  '*If  there  were  no  funds  available 
to  pay  the  simple  oontract  debts  after  payment  of  the  specially 
debts,  no  deftnlt  should  onerate  the  executor  with  the  amount  of 
the  personal  assets  so  properly  applied ;  but  if  at  the  time  when  the 
specialty  debts  were  paid,  the  executor,  in  consequence  of  his  having 
wasted  the  personal  assets,  were  unable  to  make  them  available  for 
the  benefit  of  the  simple  contract  creditors,  or  if  it  were  not  suf- 
ficiently shown  that  there  were .  then  sufficient  assets  to  pay  the 

simple  contract  debts,  then  an  inquiry  should  be  directed  as  to  their 
VOL.  1.  49  • 
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1 850.        sufficiency,  and  if  sufficient,  he  is  guilty  of  a  devastavit,  if  not,  the 
Chancery, 

specialty  creditors  have  got  the  fund  properly,  and  it  is  not  possible 

to  charge,  the  executor  with  the  deficiency." 

From  the  opinion  of  Pennefather,  B.,  and  Richards,  B.,  upon  that 
Statement,      occasion,  Lefroy,  B.,  diffiared.    The  following  is  a  full  report  of  the 
judgment  then  delivered  by  him: — 

Lefroy,  B. — We  have  felt  considerable  difficulty  in  this  case, 
arising  from  an  opinion  reported  to  have  been  expressed  by  Lord 
Clare  in  the  case  of  Keaman  v.  Fitzsimon  (a),  from  which  it  has^ 
been  argued  that  his  Lordship  meant  to  lay  down,  that  where  suffi- 
cient personal  estate  was  left  to  pay  all  debts,  and  part  was  applied  to 
pay  specialty  debts  affecting  the  real  estate,  and  the  residue  was  lost 
by  a  devastavitj^that  the  simple  contract  creditor  was  not  entitled  to 
have  the  assets  marshalled  in  such  a  case.  The  answer  to  this  argu- 
ment was,  that  it  was  an  obiter  dictum^  not  necessary  to  the  decision 
of  the  case ;  but  I  am  very  much  disposed  to  think  that  the  meaning 
ascribed  to  the  passage  referred  to  in  Lord  Clare's  judgment  is  not 
what  was  intended,  and  that  his  Lordship  only  meant  to  say  that  the 
demand,  in  virtue  of  which  a  party  could  claim  to  have  assets  mar- 
shalled, must  have  existed  at  the  death  of  the  party  whose  assets 
were  to  be  marshalled ;  and  that  under  the  circumstances  of  that 
case  no  such  demand  could  be  considered  to  have  then  existed. 
But  if  he  meant  what  has  been  contended  in  the  argument  of  this 
case,  I  must  say  it  does  not  appear  to  me  that  the  authorities  war- 
rant that  proposition.  Li  my  opinion  the  rale  as  to  marshalling 
assets  does  not  depend  on  the  sufficiency  or  insufficiency  of  the 
personal  estate  at  the  death  of  the  testator ;  it  never  has  been 
put  on  that  ground.  The  principle  of  the  rule  is  this : — "  That 
where  «  person  having  two  funds,  by  resorting  to  one  disappoints 
another  person  who  has  only  that  one,  this  latter  person  shall 
stand  in  his  place  against  the  other  fund."  The  right  arises  from 
the  ctpplicaHon  of  a  fund  for  the  benefit  of  one  party  to  the  dis- 
appointment or  prejudice  of  another  :  Trimmer  v.  Bayne  (h). 
The  principle  is  not  at  all  founded  on  the  state  of  the  fund  at  the 
death  of  the  testator,  but  on  its  subsequent  application.    The  rule  I 

(a)  3  Ridg.  P.  C.  16.  Qi)  9  Ves.  210. 
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take  to  be  correctly  laid  down  in  the  note  to  Clifton  v.  Burt  (a)  :^-^ 
^'  If  a  specialty  creditor,  whose  debt  is  a  lien  oq  the  real  assets, 
receive  satisfiEU^tion  out  of  the  personal  assets,  a  simple  contract 
creditor  shall  stand  in  the  place  of  the  specialty  creditor  against  the 
real  assets  so  far  as  the  latter  shall  have  exhausted  the  pergonal 
assets  in  payment  of  his  debt."  The  appKcation  of  the  rule  depends 
on  the  fact  of  the  specialty  creditor  having  received  payment  in  the 
whole  or  in  part  out  of  the  personal  assets,  and  on  their  insufficiency 
to  pay  both,  from  whatever  cause  arising.  Indeed  the  very  terms  of 
the  decree  for  marshalling  assets  shows  this  most  clearly.  They 
are : — '*In  case  the  creditors  by  specialty  should  exhaust  any  part  of 
the  personal  estate,  it  is  declared  that  the  simple  contract  creditors 
are  entitled  to  stand  in  their  place />ro  tanto  against  the  real  estate." 
There  is  no  authority  for  the  proposition  that  this  right  of  the  simple 
contract  creditor,  to  be  recompensed  out  of  the  real  estate  for  what  has 
been  so  applied,  is  lost  by  a  devastavit  of  another  part  of  the  perso- 
nal assets.  Indeed  the  right  of  the  heir,  whether  lusres  natus^  or 
hares  factus,  to  have  the  personal  estate  applied  in  exoneration  of 
the  real,  is  subordinate  in  equity  to  the  right  of  the  simple  contract 
creditor  to  be  paid  his  demand.  The  simple  contract  creditor  cannot 
come  against  the  real  estate  for  any  portion  of  the  personal  assets  lost 
by  a  devastavit ;  but  that  is  no  reason  why  he  should  not  have  this 
equity  as  to  what  is  not  lost,  but  is  applied  to  his  prejudice  in 
exoneration  of  the  real  estate.  The  specialty  creditor  has  two  funds 
for  his  security — the  real  and  personal  estate ;  and  though  the  real 
estate  may  be  considered  as  the  secondary  fund,  yet,  even  in  this 
view,  it  is  liable  to  the  rule  as  to  marshalling,  which  Lord  Eldon 
says  expressly  applies  to  the  fund,  ^  whether  it  be  primary  or  secon- 
dary "  (b).  If  the  case  may  be  considered  as  one  of  principal  and 
surety,  and  the  heir  in  the  light  of  a  surely,  pledged  only  in  the 
second  degree,  still  it  is  his  duty  to  see  the  simple  contract  creditors 
paid  if  he  wishes  to  be  secure.  As  surety  he  may  undoubtedly  call 
on  his  principal  to  pay ;  but  if  he  remain  quiescent,  he  must  take  the 
consequences  if  the  principal  should  become  insolvent,  or  (as  here) 
the  primary  fund  should  fail,  there  being  only  a  mere  non-feazance 

(a)  1  P.  Wms.  680.  (6)  9  Ves.  2ia 
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as  was  done  in  Hawel  ▼.  Prie^  (a),  to  compel  the  executor  to  apply 


the  personal  estate  in  exoneration  of  the  r^al  estate,  by  that  very 
bill  provision  must  be  first  made  for  payment  of  the  simple  contract 
Statement,  debts  before  any  part  of  the  personal  estate  can  be  applied  to  exone- 
rate the  real.  The  case -of  PoUexfen  v.  Jfoore  (ft)  appears  to  me  a 
decisive  authority  for  the  view  I  take,  and  that  the  state  of  the  fund 
at  the  death  of  the  testator  is  not  the  criterion  for  applying  the 
doctrine  of  marshalling.  The  decree  of  Lord  Hardwicke,  as  stated  in 
the  note  from  the  Registrar's  book,  directs  an  account  to  be  taken  of 
the  personal  estate  of  the  testator,  which  came  to  the  hands  of  the 
executor,  and  its  sufficiency  to  pay  all  the  debts,  and  then  an  inquiry 
as  to  the  sufficiency  of  the  assets  of  the  executor  to  answer  fi>r  what 
he  received ;.  and  in  case,  by  reason  of  a  deficiency  thereof^  the 
personal  estate  of  the  original  testator  be  not  now  sufficient,  then  the 
deficiency  should  be  made  good  by  sale  of  the  real  estate,  &c  Upon 
these  g^unds,  I  am  of  opinion  in  this  case  that  the  ample  contract 
creditor  is  entitled  to  be  recompensed  out  of  the  real  estate  the  sums 
paid  in  exoneration  thereo£ 

The  decree  of  the  Court  of  Exchequer  in  this  cause  then 
(the  24th  of  June  1848)  pronounced  declared  that  as  to  the  sums 
applied  in  discharge  of  the  interest  of  the  mortgage,  the  plaintifib 
and  other  simple  contract  creditors  of  Austen  Coopw  were  upon  the 
true  construction  of  his  mil  entitled  to  stand  in  place  of  the  mortga- 
gee £br  recovery  of  those  sums  out  of  the  estate,  siOiject  to  the 
mortgage,  to  the  extent  and  in  the  mannw  that  the  mortgagee 
would  have  been  entitled  to  levy  the  same,  and  referred  it  to  the 
Remembrancer  to  inquire  and  report  whether,  at  the  several  times  of 
payment  of  the  sevend  sums  in  the  report  in  Cooper  v.  Cooper 
mentioned,  in  part  discharge  of  the  interest  of  the  judgments,  there 
was  personal  property  of  Austen  Cooper  forthcoming,  and  available 
and  sufficient  for  payment  of  the  sums  so  paid  for  interest,  and  for 
payment  of  his  simide  contract  debts,  or  to  any  and  what  extent; 
and  whether  that  personal  property  was  still  available,  and  if  so,  to 
what  extent ;  and  whether  there  was  any  personal  estate  of  Austen 

(a)  1.  P.  Wmfl.  294.  (6)  3  Atk.  372. 
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Cooper,  not  mentioned  ixk  jthe  report  in  Coop^  v.  CbofMf ,  which 
oonld  be  made  available  foi^  fhe  purpoBe,  and  ateo  whetbpr  the 
defendant  John  Tpn;kei%  Cooper  .wa^  ii|  inpdvQQt  circumstances^ 
and  if  he  were,  when  he  became  00 ;  a^4  if  the  Rfimembraocei^ 
should  find  that  there  was  persotial  prope?^  pf,'Au§^n  Coopefr 
sufildent,  avulaUe  and  fortbcomiiig  for  the  purpose  albresaid  ^p 
the  time  of  the  above  mentioned  payments^  that  he  should  inqigure 
and  report  whether  the  plainti4r»  or  other  simple  conUtict  eie^\\on 
of  Austen  Cooper,  could  by  reasonable  diligence  have  levied  their 
demands  or  any  portion  of  them  out  of  the  personal  estate.  And 
the  defendant  Samuel  Cooper  was  ordered  to  lodge  in  Court  the 
sum  of  £770,  the  produce  of  the  sale  of  the  house  already  men- 
tioned. 

By  his  report,  filed  on  the  28th  of  January  1850,  the  Chief 
Remembrancer  found  that  at  the  several  tinies  of  the  payment  of  the 
several  sums  mentioned  in  the  report  in  Cocper  v.  Coap^  in  part 
discharge  of  the  interest^  of  the  judgments,  there  w^  personal  pro- 
perty, of  Austen  Cooper  forthc^H^Ing,  available  aiid  sufficient  £nr 
payipent  of  his  simple  contract  -debts ;  that  tJ^ere  was  not  then  (at 
the  date  of  this  report)  any  per^oi^l  estate  available,  nor  was  there 
any  other  persopal  estate  in  tbo  repeprt  in  Cooper  v.  Cooper  which 
could  be  made  aYailablefor  the  purpose ;  tJiat  John  Turpe^  Cooper 
was  in  insolvent  .circun^stances,  a^d  became  so  {ureyioudiy  to  the 
nth  of  May  1837.  That  the  plaiptifis  could  not  by  reasonable 
diligence  have  levied  their  demand  or  ^y  portion  thereof  out  of  the 
personal  estate,  which  was  at  the  times  aforesaid  forthcoming,  Avail- 
able and  sufficient  for  the  payn^ent  of  the  simple  contract  debts  of 
Austen  Cooper,  for  the  plaintiffs  demand  w^  npt  recoverable  bj 
action  or  suit  at  law,  nor  was  the  amount  ascertaii^ed  at  the  death 
of  Austen  Cooper  on  the  13th  of  August  1830,  or  until  the  2gth  of 
November  1842,  when  a  decree  was  pronounced  for  the  pa3rment 
thereof  in  a  suit  in  the  Court  of  Chancery,  instituted  by  her  against 
the  ^xeciftors  of  Austen  Cooper,  who  denied  tl^e  existex^ce  of  her 
demand  in  that  cause.  This  report  then  stated  the  proceedings 
already  mentioned  in  that  cause,  and  the  disobedience  of  the  defend- 
ants to  the  decree  of  the  29th  of  November  1 842,  ordering  them  to 
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lodge  £3029*  15s.  8d.  in  Court.  That  that  cause  was  prosecuted  with 
due  diligence ;  that  all  the  other  simple  contract  creditors  of  Austen 
Cooper  were  paid,  except  the  Rey.  Messrs.  Roe  and  Pack,  the 
trustees  of  a  bequest  for  charitable  purposes  under  the  will  of 
James  Switzer,  and  the  Commissioners  of  Charitable  Donations  and 
Bequests,  of  which  will  Austen  Cooper  was  executor,  in  respect  of 
which  bequest  the  Commissioners  of  Charitable  Donations,  &c., 
had  filed  on  the  22nd  of  January  1838  a  bill  in  Chancery  against 
the  executors  of  Austen  Cooper,*  praying  an  account  of  his  personal 
estate,  in  which  suit  a  decree  to  account  was  pronounced  in 
June  1841,  and  a  report  made  in  1843 ;  that  the  trustees  or  the 
Commissioners  of  Charitable  Donations,  had  the  Commissioners  been 
apprised  of  the  withholding,  by  the  executors  of  Austen  Cooper,  of 
the  bequest,  could  by  reasonable  diligence  have  levied  their  demand 
out  of  the  personal  estate  which  was  at  the  several  times  aforesaid 
forthcoming,  &C.,  for  payment  of  the  simple  contract  creditors  of 
Austen  Cooper,  had  they  instituted  the  proper  proceedings  at  his 
death,  and  prior  to  the  insolvency  of  John  Turner  Cooper,  and 
therefore  the  Chief  Remembrancer  found  that  the  trustees  of  the 
bequest  had  not  used  due  diligence. 

To  this  report  the  Commissioners  of  Charitable  Donations 
excepted,  insisting  that  the  Chief  Remembrancer  should  have  found 
that  they'could  not  by  reasonable  diligence  have  levied  their  demand 
or  any  portion  thereof  out  of  the  personal  estate  which  was  forth- 
coming, &C.,  for  payment  of  the  simple  contract  creditors  of  Austen 
Cooper. 

Upon  the  1st  of  August  1850,  the  jurisdiction  of  the  Court  of 
Exchequer  as  a  Court  of  Equity  ceased  by  virtue  of  the  statute 
13  &  14  Vic.  c.  51,  and  was  conferred  upon  this  Court ;  and  under 
the  2nd  section  of  that  Act  the  present  suit  was  transferred  to  this 
Court. 


Nov.  7^ 


Upon  this  day  the  case  came  on  to  be  heard  before  The  Lord 


*  Austen  Cooper  had  daring  his  lifetime  made  regular  payments  to  the  tmstees 
on  foot  of  the  bequest. 
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Chancellor  upon  the  report  of  the  28th  of  January  1850,  the 
exception,  merits  and  fiirther  directions. 

Mr.  Thomas  Lefrayy  for  the  Commissioners  of  Charitable  Dona- 
tions and  Bequests,  suggested  that  his  Lordship  might  think  this 
cause  in  such  a  condition  as  might  induce  him  to  remit  it  under 
the  statute  13  &  14  Vie.  c.  51,  s.  2,  to  be  heard  by  the  Court  of 
Exchequer. 


1850. 
Chancery. 


Argument. 


The  Lord  Chancellor. 

The  words  in  that  section  are  "  partly  heard,"  and  refer  to  causes 
actually  at  a  hearing,  which  hearing  has  not  been  concluded,  having 
been  either  interrupted  or  adjourned.  The  last  hearing  before  the 
Court  of  Exchequer  was  at  an  end  when  that  Court  made  the  order 
of  reference,  upon  which  the  Chief  Remembrancer's  report  of  the 
28th  of  January  1850  is  founded.  This  cause  is  not  therefore,  in 
my  opinion,  one  which  can  be  considered  as  but  ''  partly  heard." 

Mr.  Thofnas  Lefroy  then  argued  in  support  of  the  exception 
taken  by  the  Commissioners  of  Charitable  Donations  to  that  report 

The  Lord  Chancellor. 

I  think  that  the  report  is  in  this  respect  right  The  question  is, 
whether  there  is  any  thing  to  distinguish  this  bequest  from  an  ordi- 
nary simple  contract  debt?  As  against  the  assets  of  Austen  Cooper 
it  was  such  a  debt  The  amount  would  appear  to  have  been  actually 
set  apart  by  him  during  his  lifetime.  It  was  the  duty  of  the  Messrs. 
Roe  and  Pack  to  see  that  it  was  properly  invested  in  their  names. 
It  is  impossible  to  say  what  their  reasons  were  for  not  doing  so. 
At  all  events,  upon  his  death,  in  1830,  they  ought  to  have  required 
the  executors  to  have  transferred  the  fund  to  them.  By  the  decree 
in  this  Court,  in  The  Commissioners  of  Charitable  Donations  v. 
Cooper,  the  right  to  receive  the  legacy  was  transferred  to  the  Com- 
missioners. But  I  do  not  see  how,  with  regard  to  the  laches,  they 
can  be  considered  in  any  better  position  than  Messrs.  Roe  and 
Pack.    If  in  1837  this  debt  was,  as  a  simple  contract  debt,  barred 
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as  against  those  gentlemen,  it  was  in  mj  opinion  equally  so  against 
the  Commissioners.    The  exception  must  be  overruled. 

His  Lordship,  being  of  opinion  that  in  consequence  of  the  order 
of  reference  in  the  decree  of  the  24th  of  June  1848,  made  by  the 
Court  of  Exchequer,  he  could  not  safely  enter  into  the  consideration 
of  the  other  questions  in  the  cause,  diluted  that  it  should  stand 
over  in  order  that  a  petition  of  re-hearing  might  be  presented. 


Dec.  6, 9.  A  petition  of  re-hearing  having  been  presented,  the  case  was  upon 

those  two  days  argued  at  great  length. 


Argument.  Mr.  Seijeant  O^Brien^  Mr.  Greene  and  Mr.  McUey^  for  the  phuntiff 
Mary  EUard  (who,  as  personal  representative  of  Elizabeth  EUard, 
revived  this  suit  upon  her  death),  insisted — ^first,  that  as  a  simple 
contract  creditor  she  was  entitled  to  stand  in  the  same  place  as 
against  the  real  estate  of  Austen  Cooper  as  the  specialty  creditors 
who  had  been  paid  out  of  the  personal  estate ;  and  secondly,  that 
the  plaintiff  accordingly  was  not  barred  by  the  Statute  of  Limita- 
tions, twenty  years  not  having  elapsed  since  the  accruer  of  the  right 
of  the  original  plaintiff  Elizabeth  EUard.  Upon  the  first  point  they 
cited  Prowse  v.  Abingdon  (a)  ;  Lawrence  v.  Blake  (&) ;  Seton  on 
Decrees,  pp.  88,  96,  97,  102,  207  ;  Aldrich  v.  Cooper  (c) ;  Pearce 
V.  Loman  (d) ;  Lanoy  v.  Aikol  (e) ;  Hanby  v.  Roberts  (f) ;  WxUon 
V.  Fielding  (g) ;  Sagitary  v.  Hyde  (A) ;  Trimmer  v.  Bayne  (t) ; 
Gtbbs  V.  Ougier  (k) ;  2  Roper  on  Leg.  979,  4th  ed. ;  Heme  v. 
Meyrick  (/)  ;   Culpepper  v.  Aston  (i»)  ;    Tapping  v.  Tipping  («) ; 

(a)  I  Atk.  482,  486;  S.  C.  West's  Bep.  temp,  Hazdwicke,  312. 


(6)  8  CL  &  Fm.  504,  537. 

(rf)  3  Ves.  135. 

(/)  AmbL  127. 

(A)  1  Vern.  456. 

(*)  12  V^.  413. 

(m)  2  Chan.  Ca.  117. 


(c)  8  Ves.  382. 

(e)  2  Aik.  446. 

(^)  2  Vem.  763. 

(0  9  Ves.  210, 

(0  1  P.  Wms.  201. 

(«)  1  P.  Wms.  729, 78a 
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Westfaling  v.  Westfaling  (a)  ;  Baldwin  v.  Belcher  (b)  ;  Conolly  v. 
M^Dermott  (c)  5  Wright  v.  Simpson  (d)  ;  Wright  v.  Motley  {e)  ; 
Powell  V.  Robins  (f). 

As  to  the  second  point,  they  cited  Ftc^*  v.  Oliver  (g)  ;  Busby 
V.  Seymour  (A) ;  Putman  v.  J9ato«  (t). 

As  to  the  necessity  of  an  infant  raising  the  defence  of  the  Statute 
of  Limitations  in  his  answer,  Lane  v.  Hardwicke  (k)  ;  Harrison  v. 


1850. 
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Mr.  7%>i9M»  Lefroyy  for  the  Commissioners  of  Charitable  Dona- 
tions and  Bequests,  relied  on  both  the  points  raised  by  the  plaintiff, 
and  also  cited  upon  the  first  point  (marshalling)  PoUexfen  v. 
Moore  (m);  Sugden's  Vendors  and  Purchasers,  p.  873,  Uth  ed. ; 
Howel  V.  Price  (»)  ;  Clifton  v.  Burt  (o) ;  Mayhew  v.  Crickett  (/>). 

Mr.  Brewster  and  Mr.  William  Smith,  for  Austen  Cooper,  jun. 
(an  infant),  devisee  in  remainder  of  a  moiety  of  the  real  estates  of 
Austen  Cooper,  resisted  both  propositions  put  forward  on  behalf  of 
the  plaintiffs  and  the  Commissioners  of  Charitable  Donations,  and 
relied  upon  the  dictum  of  Lord  Clare  in  Keaman  v.  Fitzsimon  {q\ 
and  also  cited  Boyd  v.  Belton(r),  Rainsford  v.  Ryan(s)  and 
Blake  v.  Lawrence  (t). 


Mr.  Rollestone,  for  the  Rev.  Austen  Cooper  and  his  son,  cited 
Cox  V.  Bateman(u). 

(a)  3  Atk.  467.  (6)  1  Dr.  &  War.  173. 

(c)  3  Jo.  &  Lat.  260.  (rf )  6  Ves.  714. 

(«)  U  Ves.  22,  23.  (/)  7  Ves.  209. 

'  (<7)  I  Y.  &C.,  C.  C.  211. 

(A)  I  Jo.  &  Lat.  527;  S.  C.  7  Ir.  Eq.  Rep.  433. 
(i)  3  Russ.  188.  (A)  9  Beav.  148. 

(0  10  Sim.  382.  (m)  3  Atk.  272. 

(«)  1  P.  Wms.  294. 
(o)  1  P.  Wms.  680,  and  Mr.  Cox's  note, 
(p)  2  Swanst.  191.  (^)  J3  Ridg.  P.  C.  1,  16. 

(r)  8  Ir.  Eq.  Rep.  113 ;  S.  C,  1  Jo.  &  Lat.  730. 

(«)  2  Ir.  Jur.  277.  (0  8  CI.  &  Fin.  504, 537. 

(u)  2  Ves.  sen.  18. 
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1850.  Mr.  F.  Waliky  for  the  defendant  Samuel  Coqier,  one  of  the 

V — v-*--/  devisees  of  a  moiety  <^  the  real  estates  of  Austen  Cooper  for  life^ 

ELLABD 

V. 

COOPER.  Mr.  Macartney^  for  William  Cooper,  eldest  son  and  heir-at-law 

^r^I^.  of  Austen  Cooper. 

Mr.  Cooke^  for  the  Earl  of  Leitrim,  a  formal  par^. 


1851. 
Feb.  14. 
Judgment. 


The  Loud  Chanobllob. 

This  ease  eame  before  me  first  on  exceptions,  and  afterwards  on 
petition  of  re-hearing  of  a  decree  of  the  Court  of  Exchequer,  where 
this  cause  was  originally  instituted. 

The  bill  was  filed  by  certain  simple  contract  creditors  of  Austen 
Cooper,  who  claim  to  be  paid  out  of  his  real  estate,  and  they  make 
the  common  case  of  simple  contract  creditors  to  marshal  assets. 
There  is  also  a  question  with  regard  to  a  mortgage,  resting  on  a 
particular  provision  in  the  will  of  Austen  Cooper,  which  express^ 
provides  for  the  payment  of  it  out  of  the  real  estate  in  the  event  of 
9k  deficiency  of  the  personal  estate,  independently  of  the  general 
doctrine.  But  on  the  general  doctrine  the  mortgage  and  the  judg- 
ment stand  on  the  same  footing.  The  bill  was  resisted  upon  two 
grounds ;  first,  that  the  plaintiff^s  demand  was  barred  by  the  Statute 
of  Limitations,  though  it  had  been  a  subsisting  debt  at  a  period 
subsequently  to  the  death  of  Austen  Cooper ;  secondly,  that  personal 
assets  had  come  to  the  hands  of  his  executor  amply  sufficient  to  pay 
the  simple  contract  debts,  and  the  debts  which  had  been  paid  in 
exoneration  of  the  real  estate ;  that  those  assets  had  been  wasted  by 
the  executor,  and  that  consequently  simple  contract  creditors  could 
not  claim  a  right  to  marshal  the  assets  and  to  come  against  the  real 
estate  by  reason  of  the  deficiency  of  the  personal  assets,  that  having 
arisen  from  the  devastavit  of  the  executor.  As  a  simple  contract 
debt  it  was  admitted  that  it  would  have  been  barred  by  the  Statute 
of  Limitations ;  but  the  plaintiff  by  his  bill  seeks  to  stand  in  the 
place  of  the  specialty  creditors,  who  have  been  paid  out  of  the  per- 
sonal estate,  and  that  such  being  his  right,  the  demand  is  not  barred, 
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appears  from  Viekers  t.  Oliver  (a).  I  do  not  see  how  that  case  can 
be  satisfactorily  distinguished  from  the  present — [His  Lordship 
alluded  to  the  facts  of  that  case.]— Knight  Brace,  Y.  C,  there 
observes:-.-*' It  must  be  remembered  also  that  it  is  only  under  the 
right  of  the  specialty  creditors  that  the  simple  contract  creditors 
seek  to  affect  the  descended  estate  by  standing  in  the  place  of 
specialty  creditors  paid  out  of  the  personal  estate.  The  amount  of 
the  personal  estate,  the  mode  and  time  of  its  application,  and  the 
amount  and  circumstances  of  the  specialty  debts,  are  not  in  proof 
upon  the  present  occasion ;  but  there  does  seem  reason  to  believe 
that  the  testator's  personal  estate  is  entitled  to  the  benefit  of  the 
mortgage  vested  in  Mr.  Wood.  Upon  the  whole,  considering  all 
the  special  dcumstances  of  the  case,  I  am  of  opinion,  entertaining 
the  view  which  I  do  of  the  nature  and  capabilities  of  the  first  suit, 
that  I  must  hold  the  present  plaintifl^,  though  merely  a  simple  con- 
tract creditor,  not  |»ecluded  by  length  of  time.  I  must  therefore 
give  him  the  usual  decree  against  Mr.  Oliver,  including  a  direction 
for  marshalling  as  to  the  descended  estates,  and  the  benefit  of  the 
former  proceedings,  so  far  as  they  took  place  in  Mrs.  Marsh's  life- 
lime.'* 

The  case  of  Bwbj^  v.  Seymour  (6)  was  referred  to  as  adverse  to 
that  proposition ;  but  upon  referring  to  the  dates  of  the  facts  in  that 
case,  it  cannot  be  considered  as  conflicting  with  Viekers  v.  Oliver. 
The  debtor  Thomas  Seymour  died  in  1821 ;  a  bill  was  filed  as 
against  the  personal  estate  in  1823,  and  the  bill  was  not  filed 
as  against  the  rea!  estate  until  1843;  and  at  that  period  even  a , 
specialty  creditor  would  have  b^n  barred  by  lapse  of  time.  Sir  £. 
Sugden  speaks  with  some  hesitation  as  to  Viekers  v.  Oliver;  but 
upon  considering  the  grounds  on  which  the  right  of  marshalling 
stands,  vis.,  the  substitution  of  the  simple  contract  creditors  for  the 
spedalty  creditors,  Viekere  v.  OUver  was,  I  think,  rightly  decided. 

Whether  that  point  is  open  after  what  has  occurred  in  the  Court 
of  Ezehequer  may  be  a  question ;  it  was  reserved  by  the  first  decree 
and  not  afterwards ;  but  irrespectively  of  this,  it  appears  to  me  that 
the  case  must  rest  on  the  doctr\)[ie  acted  on  in  Viekers  v.  Oliver^ 

(i)  1  Y.  &  C,  C.  C.  21 1.  (6)  1  Jo.  &  Lat.  52T. 
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this  bill  being  founded  on  the  right  of  the  simple  contract  creditor 
to  stand  in  the  place  of  the  specialty  creditors. 

I  pass  from  that  to  tlie  next  question,  on  which  every  possible 
argument  was  urged.  The  decision  of  the  Court  of  Exchequer,  as 
reported  in  the  Ist  vol.  of  the  Irish  Jurist,  p.  27,  would  appear  to  be 
that  the  point  of  time  when  the  right  of  marshalling  is  to  be  deter- 
mined is  the  time  of  the  payment  by  the  executor ;  implying, 
that  if  at  that  time  he  had  personal  assets  sufficient  for  payment 
of  the  debts,  the  simple  contract  creditor  could  not  afterwards 
come  against  the  real  estate  by  reason  of  a  deficiency,  and  by  the 
devastavit  of  the  executor. 

It  is,  on  the  other  hand,  contended  that  there  is  not  any  such 
distinction,  and  that  the  time  at  which  the  right  of  marshalling  is  to 
be  determined  is  irrespective  of  the  state  of  the  assets  at  the  time  of 
the  payment  by  the  executor,  or  of  the  death  of  the  testator,  and 
that  taking  the  right  of  the  simple  contract  creditor  to  be  according 
to  the  general  doctrine,  he  is  entitled  to  come  on  the  real  estate  for 
any  portion  of  the  personal  estate  exhausted  in  the  payment  of 
specialty  debts,  and  to  stand  pro  tanto  in  the  place  of  the  specialty 
creditors,  no  matter  what  may  have  become  of  the  personal  estate 
in  the  interval  between  the  death  of  the  testator  and  the  time  when 
the  Court  is  called  upon  to  adjudicate. 

It  is  very  singular  that  from  the  first  introduction  of  marshalling 
into  Courts  of  Equity  there  is  not  any  decision  or  decree  to  that 
effect,  and  there  does  not  seem  to  be  any  decision  making  th<e  simple 
contract  creditor's  right  to  depend  upon  the  question  whether  or 
not  the  executor  wasted  the  personal  assets. 

The  general  decree  is,  that  if  any  part  of  the  specialty  debts  have 
exhausted  the  personal  estate,  the  simple  contract  creditor  is  entitled 
to  stand  in  the  place  of  the  specialty  creditor.  But  I  cannot  find 
any  trace  of  a  decision  making  that  right  to  depend  on  the  question 
whether  or  not  the  executor  had  at  any  given  time  assets  enough  to 
pay  all  ?  The  general  rule  is  laid  down  without  qualification  in  the 
text-books.  I  find,  for  instance,  the  rule  thus  stated  in  Roper  on 
Legacies^  p.  456,  ed.  of  1804  : — "  With  this  view  the  Court  has  laid 
down  a  rule,  that  when  a  creditor  has  the  option  of  resorting  to  both 
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the  real  and  personal  assets  for  a  satisfaction  of  his  debt,  and  a 
legatee  has  the  power  only  of  resorting  to  the  latter  for  payment  of 
his  demand,  if  there  be  a  deficiency  of  the  personal  assets  to  pay 
both  of  them,  the  Court  will  so  marshal  or  arrange  the  different 
estates  as  to  confine  the  creditor  to  the  real,  if  sufficient,  for  a  satis- 
faction of  his  debt,  in  order  that  the  personal  estate  may  be  left 
disencumbered  to  answer  the  demand  of  the  legatee  ;  or  in  case  such 
creditor  shall  have  received  pa3rment  of  his  debt  out  of  the  personal 
assets,  then  the  Court,  upon  proper  application,  will  permit  the 
legatee  to  stand  in  the  place  of  the  creditor  to  receive  satisfaction 
out  of  the  real  estate  to  the  amount  of  what  such  creditor  was  paid 
out  of  the  personal  fund."  That  is  the  rule  as  to  legacies  ;  the 
rule  as  to  creditors  is  the  same.  It  was  contended,  however,  that 
there  is  authority  for  the  modification  of  the  general  rule,  and  for 
this  proposition  a  passage  in  the  judgment  of  Lord  Clare,  in  Kear- 
nan  v.  Fitzsimon  (a),  was  relied  on,  where  he  says : — "  The  rule  of 
marshalling  assets  holds  only  where  it  is  proper  to  be  done  at  the 
death  of  the  party  whose  assets  are  to  be  marshalled  ;  it  can  never 
arise  upon  any  subsequent  fact  or  accident.  And  it  is  clear  that  if 
the  appellant  had  proceeded  in  the  year  1766  to  enforce  satisfaction 
of  the  covenant  in  the  marriage  articles  of  his  father  against  the 
personal  estate  of  Laurence  Tallon,  there  was  then  a  fund  in  ex- 
istence out  of  which  it  might  and  wpuld  have  been  satisfied.  And 
if  the  appellant  thought  fit  to  lie  by  during  the  life  of  his  father, 
and  to  sufier  him  to  dissipate  the  fund,  he  cannot  now  be  entitled 
upon  that  ground  to  charge  the  real  estate  of  Thomas  Fitzsimon 
with  satisfaction  of  the  covenant  by  calling  on  a  Court  of  Equity  so 
to  marshal  his  assets  as  to  enable  him  to  stand  in  the  place  of  the 
judgment  creditors  who  have  exhausted  the  personal  estate.'' 

The  rule,  as  thus  laid  down  by  Lord  Clare,  is  said  to  embrace 
this  case — namely,  that  where  the  executor,  having  had  in  his  hands 
personal  assets  sufficient  to  pay  all  the  creditors,  pays  the  specialty 
debts,  and  wastes  the  residue  of  the  personalty,  the  simple  contract 
creditor  has  no  right  to  call  upon  a  Court  of  Equity  to  marshal  the 
but  the  facts  of  Kearnan  v^  Fitzsimon  fall  short  of  estab- 
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(a)  3  Ridg.  P.  C.  I,  16. 
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fishing  that  proposition ;  and  Lord  Clare  hased  his  decision  upon 
the  ground  of  firand  on  the  part  of  the  plaintiff,  not  merely  upon  tiie 
simple  circumstance  of  a  devastavit  by  the  ezecntor.  The  demand  of 
the  plaintiff  in  that  suit  was  against  a  trustee  for  a  breach  of  tmai^ 
and  consequently  for  a  simple  contract  debt.  That  breach  of  trust 
consisted  in  the  non-enforcement  by  the  trustee  of  performance  of  a 
covenant  by  Laurence  Tallon,  contained  in  certain  articles  executed 
on  the  marriage  of  the  plaintiff's  father,  and  under  which  the  plain- 
tiff preferred  his  claim.  The  trustee  had  died  in  1760,  thirty-four 
years  previously  to  the  filing  of  the  bill  in  the  year  1784 ;  the  plain- 
tiff had  attained  his  fhll  age  in  the  year  1766.  His  father  continued 
in  possession  of  the  personal  estate  of  Laurence  Tallon  (against 
which  the  claim  ought  to  have  been  enforced)  from  the  year  1766 
down  to  1783,  when  he  died.  Lord  Ciare  said: — ^"Certainly  his 
(the  plaintiff's)  right  to  the  principal  sums  comprised  in  the  articles 
did  not  accrue  until  his  father's  death.  But  he  had  a  clear  ri^t  to 
have  had  the  articles  executed  so  far  as  the  covenant  of  Laurence 
Tallon  went,  and  to  have  had  his  personal  estate  (principally  con- 
sisting of  terms  for  years)  applied  in  satisfaction  of  it ;  and  it  seems 
to  be  a  fraud  on  the  part  of  the  appellant  (the  plaintiff)  to  have  lain 
by  whilst  the  proper  fund  existed  for  satisfaction  of  the  covenant, 
and  to  have  suffered  his  father  to  continue  in  the  undisturbed  pos- 
session of  Laurence  Tallon's  personal  estate  from  1766  to  1783 ; 
and  after  his  death  indirectly  to  make  the  respondent  (the  real  and 
personal  representative  of  the  trustee)  answerable  for  it  by  charging 
a  breach  of  trust  against  Thomas  Fitzsimon  (the  trustee)  in  not 
having  done  an  act  which  was  fully  competent  to  the  appellant  to 
have  done  for  himself,  and  which  he  omitted  to  do  whilst  the  per- 
sonal estate  of  Laurence  Tallon  was  in  existence."  That  case  cannot 
therefore  be  considered  as  an  authority  for  the  proposition  in  sup- 
port of  which  it  was  cited ;  and  I  do  not  know  of  any  decision 
which  proceeded  upon  that  proposition. 

The  contrary  pn^position  would  to  some  extent  appear  to  be 
recognised  in  PoUexfen  v.  Moore  (a).  Thomas  Moore  purchased 
an  estate  from  PoUexfen,  but  died  before  he  had  paid  the  whole  of 

(a)  3  Atk.  272. 
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the  purchase  money,  haTing  bj  his  will  beqaeaihed  a  legacy  to  his 
sister  Mary,  and  deyised  the  purchased  estate  and  all  his  personalty 
to  Kemp,  his  executor,  who  committed  a  devastavit  of  the  personalty, 
and  died  leaving  Boyle  Kemp  his  son  and  heir-at-law,  upon  whom 
the  purchased  estate  descended.    PoUexfen  filed  a  bill  against  the 
representatives  of  the  real  and  personal  estate  of  Moore  and  Kemp 
for  the  residue  of  the  purchase  money.    Mary  Moore  filed  a  cross 
bill,  praying  that,  if  the  residue  of  the  purchase  money  should  be 
paid  to  PoUexfen  out  of  the  personal  estate  of  Moore  and  Kemp, 
she  might  stand  in  his  place  and  be  considered  as  having  a  lien 
upon  the  purchased  estate  for  her  legacy.     Lord  Hardwicke  is 
reported  as  admitting  the  lien  of  PoUexfen,  the  vendor,  upon  the 
estate  sold,  and  as  saying: — **'  But  this  equity  wiU  not  extend  to  a 
third  person,  but  is  only  confined  to  the  vendor  and  vendee ;  and  if 
the  vendor  should  exhaust  the  personal  assets  of  Moore  and  Kemp, 
the  defendant  (Mary  Moore)  wiU  not  be  entitled  to  stand  in  bis 
place,  and  to  come  upon  the  purchased  estate  in  the  possession  of 
Kemp's  heir.    But  then  the  heir  of  Kemp  shaU  not  avaU  himself  of 
the  injustice  of  his  father,  who  has  wasted  the  assets  of  Moore, 
which  should  have  been  appUed  in  paying  the  defendant's  legacy. 
Therefore  the  estate,  which  has  descended  from  Kemp,  the  executor 
of  Moore,  upon  Boyle  Kemp,  comes  to  him  liable  to  the  same  equi^ 
as  it  would  have  been  against  the  father,  who  has  misappUed  the 
personal  estate ;  and  in  order  to  reUeve  Mary  Moore,  I  wiU  direct 
PoUexfen  to  take  his  satisfaction  upon  the  purchased  estate,  because 
he  has  an  equitable  Uen  both  upon  the  real  and  personal  estate,  and 
wiU  leave  this  last  fund  open  that  Mary  Moore,  who  can  at  most  be 
considered  only  as  a  simple  contract  creditor,  may  have  a  chance  of 
being  paid  out  of  the  personal  assets.''    That  case  is  confusedly 
reported,  and  the  judgment  of  Lord  Hardwicke  appears  at  variance 
with  the  decree  actuaUy  made,  which  is  to  be  found  in  Mr.  Sam^ 
dtris  Notes^  and  in  Sir  Edward  Sugden*s  Treatise  on  Vendors, 
11th  ed.,  p.  873,  et  seq.    The  decree  was,  '^  that  the  residue  of  the 
purchase  money  and  the  interest  thereof  ought,  in  the  ^st  place,  to 
be  paid  out  of  the  personal  estate  of  the  said  Thomas  Moore."    It 
then  directed  an  account  of  Thomas  Moore's  personal  estate,  come 


1851. 
Chancery, 

EliLABD 
COOPBE. 

Judgmemt. 


Digitized  by 


Google 


396 


CHANCERY  REPORTS. 


1851. 
Chancery, 

EIXABD 
COOPER. 
Judgment, 


to  the  hands  of  Kemp  and  his  administrator,  and  the  administratrix 
de  bonis  non  of  Moore,  and  that  what  of  Moore's  personal  estate 
should  appear  to  have  edme  to  the  hands  of  Kemp  should  be 
answered  out  of  his  personal  estate  in  a  course  of  administration ; 
and  in  case  it  should  appear  that  Moore  did  not  leave  assets  to  pay 
what  should  be  so  due  for  the  residue  of  the  purchase  money,  and 
all  his  other  debts ^  legacies  and  funeral  expenses  ;  or  if  such 
personal  estate  of  Moore  was  not  now  sufficient  to  pay  the  same 
by  reason  that  the  assets  of  Kemp  were  not  sufficient  to  answer 
such  part  thereof  as  came  to  his  hands,  it  was  declared  that  such 
deficiency,  *so  far  as  the  personal  estate  of  the  said  Thomas  Moore 
shall  be  applied  in  payment  of  the  said  purchase  money y  ought  to 
be  made  good  out  of  the  purchased  estate.  Upon  that  decree  Sir 
Edward  Sugden  observes  (p.  874) : — "  Now  in  this  case  Lord  Hard- 
wicke,  in  giving  judgment,  clearly  agreed  with  the  decision  in 
Coppin  V.  Coppin  (a),  that  this  equity  did  not  extend  to  a  third 
person.  According  to  the  judgment,  his  Lordship  deviated  from 
that  rule  in  the  case  before  him  on  the  ground  of  fraud.  But  Lord 
Hardwicke's  decree  cannot  be  satisfactorily  accounted  for  on  this 
narrow  ground.  The  decree  was,  that  if  Thomas  Moore  (the  ori- 
ginal purchaser)  did  not  leave  assets  to  pay  the  residue  of  the 
purchase  money,  and  all  his  debts^  funeral  expenses  and  legacies^ 
then  the  purchased  estate  and  the  personal  estate  should  be  mar- 
shalled so  as  to  let  in  the  simple  contract  creditors  and  legatees. 
This  could  not  be  on  account  of  the  fraud  in  Kemp,  the  devisee  and 
executor.  It  appears  by  the  Registrar's  book  that  Pollexfen  had 
not  delivered  the  title  deeds'  and  conveyance  of  the  estate  to  the 
purchaser,  but  had  by  agreement  kept  them  in  his  own  custody  as 
a  security  for  the  purchase  money  unpaid  ;  and  he  strongly  insisted 
by  his  bill  that  he  never  intended  the  deeds  to  have  operation  until 
all  the  money  was  paid  {b\  And  this,  it  is  apprehended,  must  have 
been  the  ground  on  which  the  decree  was  pronounced.     The  seller 

(a)  Sel.  Cha.  Ca.  28 ;  S.  C.  2  P.  Wms.  291. 
(6)  1  Reg.  Lib.  B.  1745,  fol.  283. 

The  words  in  italics  are  omitted  by  Mr.  Sanders,  bat  are  to  be  found  in  the 
Treatise  an  Vendors,  p.  874. 
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liad  an  equitable  mortgage  on  the  estate,  and  the  case  therefore 
came  within  the  general  rule  as  to  marshalling.*  Thus  explained, 
the  case  of  PoUexfen  v.  Moore  does  not  in  the  least  dash  with 
Coppin  v.  Coppin,  but  appears  to  establish  an  important  distinction 
on  this  subject,  viz.,  that  where  the  purchaser  has  an  equitable 
mortgage  on  the  estate,  or  in  case  of  ^ud,  the  purchased  estate  and 
the  personal  estate  may  be  marshalled  in  favour  of  simple  contract 
<»:editor8  and  legatees."  That  case  of  Pollexfen  v.  Moore  cannot, 
strictly  speaking,  be  considered  as  a  very  clear  authority  on  the 
subject ;  but  it  goes  to  this  extent  at  all  events,  and  appears  to  be 
so  understood  by  Sir  Edward  Sugden,  that  the  doctrine  of  marshal- 
ling is  recognised  in  it,  although  it  was  a  case  of  devastavit  by  the 
executor. 

The  only  other  case  touching  upon  that  doctrine  is  Lawrence  v» 
Blake  (a) ;  I  have  examined  the  printed  cases  which  were  before 
the  House  of  Lords.  It  was  the  case  of  a  demand  by  a  simple  con- 
tract creditor  against  the  estate  of  Mr.  Blake  in  respect  of  a  breach 
of  trust.  A  devastavit  had  been  committed  by  the  executor,  but  he 
had  paid  a  large  sum  in  discharge  oi  interest  upon  specialty  debts  ; 
and  the  decree  of  this  Court  gave  relief  against  the  real  estate  in 
relation  to  the  assets  so  paid,  to  the  simple  contract  creditor,  not- 
withstanding the  devastavit.  The  question  did  not  arise  there 
directly ;  because  on  looking  to  the  papers  it  appears  that  the  per- 
sonal estate  fell  far  short  of  the  demand  upon  it ;  therefore,  whatever 
might  have  been  done  with  the  personal  estate,  there  would  have 
been  a  clear  right  in  the  simple  contract  creditors  to  marshal  the 
assets,  and  that  too,  although  the  whole  personal  estate  might  have 
been  properly  applied.  But  the  point  discussed  in  the  present  case . 
was  suggested  by  Counsel  in  argument  as  founded  upon  Keaman 
V.  FitzHmon,  referring  to  which  it  was  observed : — "  That  case  was 
decided  in  the  Irish  House  of  Lords  in  1793,  and  the  rule  thus  laid 

(a)  8  CI.  &  Rn.  504,  536,  537. 
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•  Lutkms  V.  Leigh  (For.  53) ;  Aldrich  ▼.  Cooper  (8  Ves.  397) ;  HoJdtwoHh  v. 
Holdgioorth  (Hil.  23,  G.  3,  on  appeal  from  Bolls),  and  O'Neal  y.  Mead 
(1  P.  Wins.  098,  and  the  cases  in  the  note). 
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down  has  ever  since  been  acted  on.  Under  no  circumstances  what' 
ever  can  the  real  estate  be  called  on  for  the  payment  of  debts  while 
there  are  assets  of  the  personal  estate ;  and  here  there  is  not  even 
an  allegation  of  insufficiency  of  personal  assets."  That  position  was 
contravened  by  Counsel  on  ihe  other  side : — "  The  right  to  marshal 
the  assets  arises  as  soon  as  a  portion  of  the  personal  estate  has  been 
applied  to  pay  that  for  which  the  real  estate  is  liable.  K  that  is  not 
so,  every  form  adopted  in  the  English  Courts  of  Chancery  is  erro- 
neous." The  Court,  however,  did  not  give  any  opinion  upon  that 
question.  Lord  Cottenham  says : — **  This  decree  is  stated  to  be  a 
principal  subject  of  complaint;  but  the  effect  of  it  is  merely  to 
rest  org  to  the  personal  estate  sums  which  had  been  paid  out  of  that 
estate  in  relief  of  the  real  estate ;  there  being  simple  contract  credi- 
tors who  had  no  other  fund  but  the  personal  assets  to  resort  to,  and 
the  debts  altogether  far  exceeding  the  amount  of  the  personalty,  it 
was  objected  that  this  declaration  charged  the  real  estate  whether 
settled,  devised  or  descended.  It  is  clear  that  it  did  not  do  so,"  &e. 
He  does  not  state  affirmatively  that  the  question  of  marshalling  was 
to  be  affected  by  the  fact  of  the  misapplication  of  funds  by  the 
executor. 

These  were  the  only  cases  in  which  the  question  seems  to  have 
been  mooted ;  and  one  would  think  that  if  a  point  of  this  kind  were 
maintainable,  it  would  have  been  noted  in  some  text-book  or  report ; 
but  I  do  not  anywhere  find  the  doctrine  of  marshalling  qualified  by 
any  allusion  to  a  devastavit  by  the  executor  either  prior  or  subsequent 
to  a  payment  of  a  portion  of  the  assets  in  dischiurge  of  specialty 
debts.  I  apprehend  that  if  there  were  now  a  fund  of  personal 
estate  forthcoming,  there  being  this  claim  upon  it  by  a  simple  con- 
tract creditor,  and  a  claim  upon  it  by  a  specialty  creditor,  the  Court 
would  order  the  specialty  creditor  to  take  his  remedy  against  the 
real  ^tate,  and  so  to  leave  the  personal  fund  for  the  simple  contract 
creditor,  and  that  this  should  be  done  although  there  had  been 
originally  a  much  larger  sum  in  the  hands  of  the  executors  than 
was  wanting  for  the  purposes  of  the  personal  estate.  If  there  were 
any  such  principle  as  that  contended  for  by  the  defendants,  the 
decrees  in  cases  of  this  nature,  which  are  of  frequent  occurrence. 
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could  not  be  made  in  the  ordinary  form  without  some  allusion  to  the        1851. 
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fact  of  the  executor  having  wasted  the  assets.    In  default  of  cases 

directly  in  point,  it  is  difficult  to  find  any  which  are  even  analogous. 
Prowse  V.  Abingdon  (a)  was  referred  to  as  containing  a  dictum  of 
Lord  Hardwieke,  that  the  rule  of  marshalling  assets  could  not  be  Judgment. 
affected  by  any  fact  which  occurred  subsequently  to  the  death  of  the 
testator.  But  that  case  does  not  touch  the  present  question,  because 
the  accident  to  which  Lord  Hardwicke  alluded  was  the  death  of  the 
legatee  before  he  attained  twenty-one,  by  which  accident  the  legacy 
ceased  to  be  chargeable  on  the  real  estate  as  one  of  two  funds.  The 
ease  of  Marsh  v.  Evans  (6)  may  be  considered  as  slightly  bearing 
upon  the  question.  There  a  testator,  having  two  sons  and  a  daughter, 
bequeathed  to  each  £2000,  payable  at  twenty-one,  with  a  proviso, 
that  if  his  assets  should  fall  short  for  the  pa3anent  of  those  legacies, 
still  the  daughter  should  be  paid  her  full  legacy,  and  that  the  abate- 
ment should  be  borne  proportionably  out  of  the  sons'  legacies  only. 
The  executrix  wasted  the  assets,  and  by  those  means  only  there  hap- 
pened a  deficiency.  Lord  Chancellor  Parker,  reversing  the  decree 
of  the  Master  of  the  Rolb,  held  that  the  abatement  should  be  made 
out  of  tjie  sons'  legaci^  only.  His  Lordship  observed : — "  Suppose 
the  estate  had  after  the  testator^s  death  fallen  short  by  a  loss  by  fire, 
or  by  a  bad  title  on  which  money  had  been  lent,  neither  of  which 
could  have  been  foreseen  by  the  testator,  surely  both  those  accidents 
would  come  within  the  provision  of  the  will."  That  appears  to 
afford  some  authority  for  saying  that  the  rights  of  parties  in'  such 
eases  are  not  dependent  on  the  question  whether  there  has  or  has 
not  been  a  devastavit  of  the  executor. 

It  has  been  remarked  that  the  simple  contract  creditors  could 
have  filed  their  bill  for  the  purpose  of  enforcing  their  claim  against 
the  personalty  when  there  was  enough  to  meet  their  demands ;  but 
at  the  same  time  it  may  be  also  remarked  that  the  parties  entitled  to 
the  real  estate  might  have  done  the  same  thing  and  insisted  upon 
the  proper  application  of  the  personal  estate.  The  loss  is  one  occa- 
sioned by  the  common  depositary  of  the  fund. 

The  opinion  of  the  Court  of  Exchequer  does  not  seem  to  have 

(a)  1  Atk.  482,  486.  (6)  1  P.  Wms.  668. 
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been  acquiesced  in  bj  Baron  Lefroj ;  for,  commenting  on  Keaman 
V.  Fitzsimony  he  says : — "  The  true  criterion  whether  the  simple 
contract  creditor  shall  have  a  right  to  marshal  b  not  the  state  of 
the  funds  at  the  testator's  death,  but  whether  there  were  funds  at 
anj  time  ?  In  Aldrick  v.  Cooper  (a)  Lord  Eldon  lays  down  the 
rule  to  be,  ^whether  the  specialty  creditors  have  exhausted  the 
personal  assets.'  If  the  criterion  were  the  state  of  the  assets  at 
the  testator's  death,  the  rule  would  not  be  stated  to  be  generally 
applicable  to  the  case  of  an  abstraction  by  one  creditor  to  the  injury 
of  another."* 

Now  here  the  funds  became  insufficient  to  pay  the  simple  con- 
tract debts  when  they  were  wasted  by  the  executor. 

Finding  no  authority  for  the  proposition  contended  for,  I  must 
come  to  the  conclusion  that  the  conduct  of  the  executor  does  not 
deprive  the  simple  contract  creditor  of  his  right  against  the  real 
estate  with  regard  to  any  portion  of  the  personal  estate  which  has 
been  applied  by  the  executor  in  liquidation  of  the  specialty  debts. 
On  these  grounds  I  think  that  the  plaintiff  is  entitled  to  the  relief 
which  she  seeks,  and  I  feel  bound  to  concur  in  the  view  taken  of  the 
authorities  by  Baron  Lefroy;  the  consequent  of  that  will,  be  that 
the  fund  will  be  left  open  for  the  plaintiff  and  the  Commissioners  of 
Charitable  Donations,  and  they  are  not  affected  by  the  Statute  of 
Limitations. 

The  opinion  which  I  have  expressed  on  this  point  in  the  case 
renders  it  unnecessary  that  I  should  say  any  thing  as  to  the  effect  of 
the  provision  in  the  will  of  Austen  Cooper  upon  the  mortgage. 

The  last  decree  of  the  Court  of  Exchequer  must  be  varied  accord- 
ing to  this  declaration. 

1  Reg.  Lib.  Gen.fol.  9,  117,  128. 

2  Reg.  Lib.  Gen.fol.  32,  111. 

*     (a)  8  Ves.  388. 


*  The  Lord  Chamcbllob  read  this  passage  from  the  judgment  of  Lefroy,  B., 
as  reported  in  the  Irish  Jurist,  vol.  1,  p.  30.  See,  however,  that  valnable  judg- 
ment as  given  supra,  p.  382,  and  printed  from  the  learned  Baron's  M.S. 
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DENNY  r.  THE  DUKE  OF  DEVONSHIRE. 
{In  the  Rolls.) 


April  30, 
May  6. 


A  PETITION   was  presented  on  the  19th  of  November  1842  bjr  Where  lands 

Henry  Denny,  Joshua  William  Strangman,  John  Power  and  William  merty  in  the 

Power,  against  the  Duke  of  Devonshire,  the  Bishop  of  Cashel,  and  ^^f^Srolyed 

the  Rev.  G.  K.  Roche,  under  the  provisions  of  the  1  &  2  Vic.  c.  109,  ^^^^ 

s.  16,  praying  for  an  order  allowing  the  exemption  of  the  lands  of  J^^^dtiSe 

Ballyvoile  from  tithe  rentcharge,  and  that  the  certificate  and  applet-  ^^^  ^^" 

ment  of  the  tithe  composition  misht  be  amended.  Tlierefore 

'^  where  the  peti- 

An  order  was  made  on  the  14th  of  June  1843,  referring  it  to  the  tioner  derived 

title  nnder  a 
Master  to  inquire  and  report  whether  the  lands  of  Ballyvoile,  in  lea<e  for  lives 

renewable  for 
the  petition  mentioned,  would  have  been  rightly  charged  with  tithe  ever  of  lands, 

"  and  the  tithes 

composition,  if  the  1  &  2  Vic.  c.  109  had  not  been  made,  or  if  such  thereof,  made 

composition  had  not  been  suspended.     This  order  was  revived  by  an  co^ut  re'fused 

order  of  the  19th  of  February  1845.  LS^fi^ 

The  petitioner's  charge,  filed  under  the  said  order  of  reference,  S^^^^*^^^ 

slated  that  the  lands  of  Ballyvoile  were  formerly  part  of  the  posses-  ^F  ^'^^iJiq*^ 

sions  of  the  greater  monastery  of  Dunbrody,  in  the  county  of  Wex-  16),  though  no 

•^  tithe  had  been 

ford,  and  were  held  by  the  Friars  and  Abbots  free  from  tithes.   That  paid   since 

1700,  there  be- 
the  said  lands  were  concealed  from  the  King's  Commissioners  when  ing  no  proof 

that  the  lands 
the  possessions  of  the  monasteries  were  confiscated,  and  that  under  a  were  Abbey 

commission,  issued  in  the  18th  Eliz.y  an  inquisition  was  held,  and  the  notice  ^f  the 

jury  found  that  one  hundred  and  forty  acres  of  land,  arable  and  K^^^^^^n 

pasture,  in  BaUyvoile,  with  the  tithes  and  spiritualities  of  the  same,  ^^J^^r*^* 

of  the  annual  value  of  13s.  4d.,  was  parcel  of  the  possessions  of  the 

late  house  and  abbey  of  Dunbrody,  and  had  been  concealed  from 

the  said  Lady  the  Queen  and  her  progenitors. 

The  charge  then  stated  letters  patent  of  the  8th  of  March,  19th 

Eliz.y  granting  one  hundred  and  fifty  acres  of  land,  arable  and 

pasture,  lying  and  being  in  Ballyvoile,  and  the  tithes  of  the  same, 
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1851.        described  as  parcel  of  the  possessions  of  the  late  monastery  of  Dun- 
*— *v— '     brody,  to  Greorge  Moore,  in  trust  for  Sir  Nicholas  Walsh.     That 

DENNT 

V,  Robert  Walsh,  the  grandson  of  Sir  Nicholas,  by  indenture  of  lease  of 

DUKE   OF 

DBYONSHiBE.  thc  13th  of  May  1700,  demised  the  town  and  lands  of  Bi^yroile, 
Statement  ^^^T^^  described  as  containing,  by  common  estimation,  one  plough- 
land,  &c^  together  with  all  the  tithes  great  and  small,  and  other  duties 
and  rights  to  said  tithes  belonging,  for  three  lives,  with  a  covenant 
for  perpetual  renewal.  That  aU  the  estate  of  the  lessee  became  vested 
in  his  grandson  William  Power,  who,  on  the  24th  of  February  1781, 
conveyed  to  Robert  Snow  and  his  heirs  the  said  town  and  lands  of 
Ballyvoile,  with  the  tithes  thereof,  for  the  lives  in  the  original  lease 
and  a  renewal  thereof,  dated  the  24th  of  September  1726,  and  the 
lives  to  be  named  in  every  future  renewal.  The  charge  then  traced  the 
title,  under  the  lease  of  1700,  to  the  petitioners,  and  the  title  to  the 
reversion  in  fee  to  one  Charles  Edward  Kennedy,  who  was  not  a  party 
in  the  matter,  and  had  no  notice  of  the  petition.  It  then  stated  a 
composition  made  on  the  8th  of  August  1833,  and  a  certificate  of  the 
Commissioner,  certifying  the  composition  of  the  parish  of  Stradbally 
(£47  of  which  was  assessed  on  Ballyvoile),  that  it  was  payable  partly 
to  the  respondent  the  Duke  of  Devonshire,  as  lay  impropriator,  and 
partly  to  the  Rev.  J.  Devereux,  the  vicar  of  the  parish  of  Strad- 
bally, and  that  for  a  period  of  sixty  years  before  the  establishment 
of  the  said  composition,  the  lands  of  Ballyvoile  were  held  by  the 
respective  owners  thereof,  and  by  their  several  tenants,  without  pay- 
ment or  render  of  tithes. 

The  respondents'  discharge  denied  that  the  lands  of  Ballyvoile 
were  formerly  part  of  the  possessions  of  the  monastery  of  Dunbrody ; 
but  insisted  that  even  admitting  the  statement  in  the  charge  to  be 
true,  it  only  led  to  the  conclusion  that  one  hundred  and  forty  acres 
of  the  lands  of  Ballyvoile  were  so  held. 

No  evidence  was  given  of  the  lands  of  Ballyvoile,  or  any  part 
of  them  having  been  in  the  possession  of  the  monastery,  except 
an  attested  copy  of  the  inquisition  stated  in  the  charge.  The 
Master  by  his  report,  bearing  date  the  9th  of  April  1851,  found 
that  he  had,  in  the  presence  of  the  Counsel  and  solicitors  concerned 
for  the  petitioners,  and  the  respondent  the  Duke  of  Devonshire, 
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inquired  into  the  matter  referred  to  him,  and  upon  reading  the  charge 
of  the  petitioners,  bj  which  it  appeared  that  they  themselyes  set  forth 
a  title  by  which  they  claimed  to  be  owners  of  the  said  lands  of 


1851. 
RolU, 


DBNNT 

V. 
DUKS   OF 

Bally  voile,  and  of  the  tithes,  both  great  and  small,  thereof,  in  the  said  deyonshibe. 


orders  and  petition  mentioned,  and  that  they  derived  said  lands  of 
Ballyvoile,  together  with  the  tithes  thereof,  both  great  and  small, 
for  three  lives,  with  a  covenant  for  perpetual  renewal,  he  found 
that  the  said  lands  would  have  been  rightfully  charged  with  tithe 
composition,  if  the  Act  of  the  1  &  2  Vic.  c.  109  had  not  been 
made,  or  if  such  tithe  composition  had  not  been  suspended. 

The  petitioners  objected  that  the  Master  ought  to  have  reported 
that  the  said  lands  of  Ballyvoile  would  not  have  been  rightfully 
charged  with  tithe  composition  if  the  1  &  2  Vic.  c.  109  had  not 
been  made,  or  if  such  composition  had  not  been  suspended. 


Statement. 


Mr.  Christian  and  Mr.  Harris,  in  support  of  the  objection. 


Argument, 


Mr.  Napier  and  Mr.  Joshua  Clarke,  for  the  respondent. 

Salkeld  V.  Johnston  (a),  Fellows  v.  Clay{h\  Sheil  v.  Incor- 
porated Society  (c),  were  incidentally  referred  to. 

The  Master  of  the  Rolls. 

An  order  was  made  in  this  matter  by  the  late  Master  of  the 
Rolls,  bearing  date  the  1 4th  of  June  1843  (which  order  was  re- 
newed on  the  20th  of  February  1845),  whereby  it  was  referred  to 
the  Master  (under  the  provisions  of  the  16th  section  of  the  1  &  2 
Vie,  c.  109)  to  inquire  and  report  whether  the  lands  of  Ballyvoile, 
in  the  petition  mentioned,  would  have  been  rightfully  charged  with 
tithe  composition  if  the  Act  of  the  1  &  2  Vie.  c.  109>  had  not  been 
made,  or  if  such  composition  had  not  been  suspended. 

The  Master  has  made  his  report  under  Uie  said  order  on  the  8th  of 
April  1851,  whereby  he  has  found  that  he  had,  in  the  presence  of  the 
solicitors  for  the  Duke  of  Devonshire,  the  Bishop  of  Cashel,  and  the 

(a)  1  M*N.  &  G.  242.  (6)  4  Q.  B.  R.  818. 

(c)  lOIr.  Eq.  Rcp.411. 


May  6. 
Judgment, 
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1851.        Rev.  G.  T.  Roche,  the  respondents  in  this  matter,  inquired  into  the 
RoQi. 
<  — y  ■  ■^>     matters  so  to  him  referred,  and  he  states  in  his  report  that  it  appears 

r.  from  the  charge  of  the  petitioners  tliat  they  themselves  set  forth  a 

DUKE  OF 

DBVON8HIBK.  ^^^^®  ^7  ^^<^^  thcj  claim  to  be  owners  of  the  said  lands  of  Bally- 
-T~\  voile,  and  of  the  tithes,  both  great  and  small,  thereof,  in  the  said 
order  and  petition  mentioned,  and  that  they  have  derived  the  said 
lands  of  Ballyvoile,  together  with  the  tithes  thereof  both  ^reat 
and  small,%f(Nr  three  lives,  with  a  covenant  for  perpetual  renewal ; 
and  he  finds  *'  that  said  lands  of  Ballyvoile  in  the  petition  mentioned 
would  have  been  rightfiilly  charged  with  tithe  composition,  if  the 
Act  I  &  2  Vie.  c.  109  had  not  been  made,  or  if  such  composition 
had  not  been  suspended.** 

An  objection  has  been  taken  by  the  petitioners  to  this  report,  that 
the  Master  ought  to  have  reported  that  the  said  lands  of  Ballyvoile, 
in  the  petition  mentioned,  would  not  have  been  rightly  charged  with 
tithe  composition,  if  the  Act  of  the  1  &  2  Vic.  c.  109  had  not  been 
made,  or  if  such  composition  had  not  been  suspended. 

It  appears  by  the  charge  of  the  petitioners  that  by  lease,  bearing 
date  on  the  13th  of  May  1700,  one  Robert  Walsh  demised  to  one 
William  Power  the  town  and  lands  of  Ballyvoile,  containing  by 
conmion  estimation  one  ploughland,  be  the  same  more  or  less, 
'*  together  with  all  the  tithes,  both  great  and  small,  and  the  ^uties 
and  rights  to  said  tithes  belonging,"  situate  in  the  barony  of  Decies, 
and  county  of  Waterford,  to  hold  to  the  said  William  Power  and 
his  heirs,  for  three  lives,  with  covenant  for  perpetual  renewal  on 
payment  of  certain  renewal  fines. 

On  the  24th  of  February  1781,  William  Power  the  younger,  the 
grandson  of  the  lessee,  in  whom  the  estate  and  interest  in  said  lease 
of  1700  had  become  vested,  by  indenture  of  that  date,  demised  to 
Robert  Snow  and  his  heirs  the  said  town  and  lands  of  Ballyvoile, 
with  the  tithes  thereof,  for  the  lives  in  the  last  renewal  of  the  lease 
of  1700,  and  for  all  lives  to  be  named  in  every  future  renewal  of  the 
said  lease  of  1700. 

The  estate  and  interest  in  the  lease  of  1700,  and  in  the  several 
renewals  thereof,  have  become  vested  in  the  petitioners  Henry  Denny, 
Joshua  William  Strongman,  and  John  Power;  and  the  estate  and 
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hiterest  iti  the  lease  of  1781  have  become  vested  iu  the  petitioner         1851. 
William  Power.     The  estate  and  interest  in  the  reversion  in  fee  of     ' ^— 1^ 

DENNT 

Robert  Walsh,  the  lessor  in  the  lease  of  1700,  has  become  vested  in  r. 

Charles  Edward  Kennedy,  Esq.,  who  has  had  no  notice  whatever  of  devomshibs. 


the  proceedings  before  the  Master,  or  of  this  motion ;  and  I  am 
called  upon  by  the  petitioners,  who  claim  by  virtue  of  the  lease 
of  1700,  and  the  renewals  thereof,  to  hold  under  him  the  lands 
of  Ballyvoile  (which  lands  were  demised,  "together  with  all  the 
tithes,  both  great  and  small,  and  the  duties  and  rights  to  said  tithes 
belonging),"  to  decide  in  his  absence  that  the  lessor  in  the  lease  of 
1700  had  no  title  to  demise  the  tithes,'  and  that  the  lands  were 
"  tithe  free  or  not  rightfully  charged  with,  or  otherwise  not  subject 
to,  tithe  composition,  or  the  applotment  thereof." 

The  16th  section  of  the  1  &  2  Vic.  c.  109,  after  reciting  that, 
forasmuch  as  the  rentcharges,  made  payable  by  the  said  Act,  are 
charged  upon  the  lands  heretofore  subject  to  the  payment  of  compo- 
sitions for  tithes,  it  is  expedient  to  make  provisions  for  the  more 
cheap  and  convenient  determination  of  the  liability  to  such  composi- 
tions, enacts  that  "Where  any  person  having  any  interest  in  any 
lands,  whereon  any  such  composition  shall  have  been  applotted,  shall 
dispute  the  liability  of  such  lands  thereto,  by  reason  of  such  land 
having  been  tithe  free,  or  not  rightfully  charged  with,  or  otherwise 
not  subject  to  such  tithe  compositions,  or  the  applotment  thereof,  it 
shall  be  lawful  for  the  Court  of  Chancery  or  Exchequer  in  Ireland, 
upon  the  petition^  of  any  such  person,  in  a  summaiy  way,  to  make 
such  order,  allowing  or  disallowing  such  claim  of  exemption,  or  to 
direct  such  feigned  issue  or  reference  to  the  Master  of  the  Court,  or 
the  Chief  or  Second  Remembrancer,  or  other  proceeding,  as  such 
Court  shall  think  proper,  for  the  purpose  of  ascertaining  whether 
such  lands  would  have  been  rightfully  charged  with  tithe  composi- 
tion if  this  Act  had  not  been  made,  or  if  such  composition  had  not 
been  suspended ;  and  if  it  shall  appear  to  the  Court  that  such  land 
would  not  have  been  rightly  charged  with  such  composition,  it  shall 
be  lawful  for  the  said  Court  so  to  declare,  and  to  make  such  order 
for  the  amendment  of  the  certificate  and  applotment  of  such  compo- 
sition, and  of  the  entry  of  such  certificate  in  the  registry  of  the 
VOL.  1.  52 
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1851.  diocese  as  to  such  Court  may  seem  fit ;  and  such  lands  shall  be 
exonerated  from  rentcharge,  or  such  rentcharge  reduced  accord- 
ingly." 

There  was  no  evidence  before  me,  and  none  that  I  am  aware  of 
before  the  Master,  to  show  that  the  particular  portion  of  Ballyvoile, 
which  is  said  to  be  tithe  free,  had  ever  been  in  possession  of  any 
of  the  dissolved  monasteries.  The  non-payment  of  the  tithes  for  the 
last  century  and  a-half  has  arisen  from  the  circumstance  that  the 
same  person  has  been,  during  that  period,  the  owner  of  the  lands 
and  also  the  owner  of  the  tithes.  The  question  is,  what  is  the  legal 
consequence  of  that  state  of  things  ?-  ^here  are  several  authorities 
on  that  subject  collected  in  Ecigle  on  Tithes^  vol.  1,  p.  26.  The 
result  of  them  is  there  stated  thus: — '*  Tithes  are  properly  said  to  be 
collateral  to  the  land  in  respect  of  which  they  are  payable ;  for  they 
do  not  belong  to,  nor  are  they  i4>purtenant  to,  the  land ;  but  they  are 
an  inheritance  quite  distinct  from  the  estate  of  the  land ;  they  are 
issuing  out  of  the  land  as  the  rent  is,  or  common,  but  they  are  not 
to  be  taken  off  the  profits  of  the  land.  For  this  reason  no  unity  of 
possession  of  the  land  and  the  tithes  can  either  extinguish  or  suspend 
them  in  point  of  right,  but  they  remain  in  esse  notwithstanding  the 
unity.  Thus,  if  a  person  purch€ise  a  manor  within  his  rectory,  it  is 
true  that,  by  this  purchase  and  unity  of  possession,  the  manor,  which 
was  titheable  before,  is  made  de  facto  untitheable,  because  the  parson 
cannot  pay  tithes  to  himself ;  but  if  the  parson  afterwards  make  a 
lease  of  his  rectory,  then  the  parson  himself  shall  pay  the  tithes 
of  his  manor  to  the  lessee  of  the  rectory.  So  if  the  parson  had 
made  a  feoffment  of  the  manor,  tithes  would  be  payable  by  the 
feoffee  to  the  person  infeofiing."  And  in  vol.  2,  p*  261 :— "The 
discharge,  by  unity  of  the  possession,  of  the  parsonage  and  the  land 
titheable,  in  the  hands  of  the  same  person  or  body,  is  said  to  have 
been  unknown  to  the  Common  Law,  and  to  have  been  created  by 
the  statute  of  31  Hen,  8,  c.  13.  For  such  union,  although  it 
occasioned  a  suspension  of  the  payment  of.  tithes,  because  a  man 
cannot  pay  tithes  to  himself,  yet  it  did  sot,  of  itself,  operate  as  an 
extinguishment  of  the  t]4;hes  at  the  Common  Law ;  for  the  tithes, 
being  merely  collateral  to  the  land,  still  remained  m  essBy  notwith- 


Digitized  by 


Google 


CHANCERY  REPORTS.  407 

standing  the  union ;  and,  if  the  land  and  the  right  to  tithes  had  been         1 85 1 . 
separated,  tithes  would  have  been  payable  for  the  land.    But,  by     ^— v ' 

DBVNf 

force  of  the  clause  of  discharge  in  the  the  statute  of  31  Hen,  8,  if  v, 

DUKE   OF 

the  monastery,  at  the  time  of  the  dissolution,  were  seised  of  the  Devonshire. 
rectory  and  of  the  lands,  discharged  from  the  payment  of  tithes      judgment, 
Hmul  ei  stfMly  the  lands  shall  be  for  ever  exempted  from  the  pay- 
ment of  tithes,  although  the  lands  and  the  rectory  should  be  in  the 
hands  of  different  persons." 

The  effect  of  that  clause  of  the  statute  of  Hen,  8  was,  that 
where  lands  had  been  held  by  the  monasteries,  and  the  same  parties 
were  owners  of  the  lands  and  of  the  tithe,  although  at  Common  Law 
that  circumstance  did  not  extinguish  the  tithe,  yet  under  the  statute 
of  Hen.  8  the  lands  became  tithe  free.  But  in  the  present  case  it  is 
not  shown  that  the  lands  were  Abbey  lands,  or  lands  belonging  to  • 
any  monastery.  The  petitioner's  title-deed  is  an  actual  recognition 
that  the  tithes  existed  in  the  year  1700. 

The  only  respondents  before  the  Court  on  this  occasion  are  the 
Duke  of  Devonshire,  the  Bishop  of  Cashel  and  the  Rev.  Mr.  Roche. 
His  Grace's  Counsel  insist  that  he  is  entitled  to  the  tithe  rent- 
charge.  There  is,  no  doubt,  considerable  difficulty  in  the  way  of  the 
Duke  of  Devonshire ;  but  I  am  not  called  on  to  offer  any  opinion 
on  the  subject  of  his  rights.  If  he  were  to  bring  an  action  at  law 
for  the  tithe  rentcharge,  it  might  perhaps  be  relied  on  as  a  defence 
that  there  has  been  no  payment  for  thirty  years  and  more,  either  to 
the  Duke  of  Devonshire,  or  to  any  person  under  whom  he  derives. 
On  the  other  hand,  it  might  be  contended,  on  the  part  of  the 
Doke,  that  the  eertificate  of  composition,  which  states  that  the  tithe 
composition  is  payable  to  his  Grace,  would  in  such  action  be  End- 
ing on  the  petitioners,  neither  they  or  Charles  Edward  Kennedy 
having  appealed  to  the  Privy  Council:  Athe  v.  Locke;  O'Leary 
on  Take  Rentchargey  p.  175. 

I  am,  however,  not  called  upon  to  offier  any  opinion  upon  those 
questions. 

The  petitioners  require  me  to  decide  that  the  lands  of  Ballyvorle 
were  not  liable  to  tithe  composition,  by  reason  of  such  lands  being 
tithe  free,  or  not  rightfully  charged  with,  or  otherwise  not  subject 
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1851.        to,  such  tithe  composition  or  the  applotment  thereof,  without  any 
' V •     notice  whatever  in  the  Master's  office  or  here  to  Charles  Edward 

DENNY  ^ 

V.  Kennedy,  in  whom  the  reversion  in  fee  in  the  lands  and  tithes, 

DUKE    OF 

DEVONSHIRE,  dcmiscd  hy  the  lease  of  1700,  is  now  vested,  although  the  lessor  in 
Judgment       *^*^  lease,  under  whom  he  derives,  expressly  demised  the  tithes, 
both  great  and  small,  to  the  person  under  whom  the  petitioners 
derive. 

Suppose  the  rent  fell  in  arrear,  and  an  ejectment  for  non-pay- 
ment of  rent  was  brought  by  the  reversioner,  and  an  habere  was 
executed,  I  do  not  understand  how  the  non-payment  of  tithes,  for 
one  hundred  and  fifty  years,  could  affect  the  right  of  the  reversioner 
to  recover  what  has  been  demised — viz.,  the  land  and  the  tithes. 
The  20th  section  of  the  1  <&  2  Vic.  c.  109,  enacts  that  the  provi- 
sions thereinbefore  contained  ^*  with  respect  to  the  establishment  of 
claims  of,  or  for,  any  modus  or  exemption  from,  or  discharge  of^  tithes, 
shall  not  extend  to  any  case  where  the  tithes  of  any  land  shall  have 
been  demised,  by  deed,  for  any  term  of  life  or  number  of  years,  or 
where  any  composition  for  tithes  shall  have  been  made,  by  deed  or 
writing,  by  the  person  or  body  corporate  entitled  to  such  tithes,  with 
the  owner  or  occupier  of  the  land,  for  any  such  term  or  number  of 
years,  and  such  demise  or  composition  shall  be  subsisting  at  the  time 
of  the  passing  of  this  Act,  nor  to  any  suit  for  establishing  a  claim  to 
tithes  now  pending." 

In  a  Court  of  Equity,  where  the  same  person  is  to  pay  and  to 
receive  payment,  it  is  considered  to  have  been  made :  Burrell  v. 
Lord  Egremont  (a). 

The  decision  of  the  Master  appears  to  me  to  be  in  conformity 
with  the  authorities  referred  to  in  Eagle  on  Tithes,  and  with  the 
statute.  If  unity  of  ownership  does  not  extinguish  the  tithe,  what 
authority  have  I  to  expunge  these  lands  itom  the  applotment  ?  If 
the  question  was  merely  between  the  petitioner  and  the  Duke  of 
Devonshire,  I  might  consider  whether  I  should  not  direct  the 
petition  to  stand  over,  in  order  that  the  Duke  of  Devonshire  might 
bring  an  action  at  law.  But  the  objection  to  that  course  is,  that  if 
the  Duke  of  Devonshire  were  ta  fail  in  the  action,  the  matter  would 

(a)  9  Beav.  237. 
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rest  as  it  is.     The  Duke's  right  might  be  concluded,  but  the  rever-       18  61. 

sioner's  would  not.    He  might  say  that  his  ancestor  or  predecessor     v ,^-L^ 

demised  these  lands  and  the  tithes, — that  the  tithes  exist  at  this  o. 

moment  as  a  separate  inheritance,  although  they  have  not  been  Devonshire. 
paid.      The  rent  might  not  be  paid,  and  the  reversioner  might      Judgment 
recover  the  lands  and  tithes.     What  right  has  the  Court,  under 
such  circumstances  and  without  notice  to  the  reversioner,  to  strike 
the  lands  out  of  the  applotment-book  as  being  tithe  free  ? 

This  case  and  some  others,  which  have  lately  come  before  me, 
show  that  there  ought  to  be  some  reform  in  the  course  of  proceeding 
in  the  Masters'  offices.  The  order  of  reference  was  made  in  this 
matter  in  1843.  The  only  question  in  the  case  was  a  short  question 
of  law,  which  the  Master  might  have  disposed  of  at  one,  or,  at  the 
utmost,  two  meetings,  if  it  had  been  brought  before  him.  The 
pendency  of  the  case  of  Salkeld  v.  Johnston  was  no  reason  for 
postponing  the  case,  as  the  question  in  the  present  case  is  entirely 
different. 

The  objection  to  the  report  must  be  overruled,  with  costs. 

It  has  been  stated  that  there  is  a  receiver  over  the  lands.  If  so, 
the  petitioners  may,  if  they  think  right,  object  before  the  Master, 
under  the  152nd  General  Order,  to  the  payment  by  the  receiver  of 
the  tithe  rentcharge  to  the  Duke  of  Devonshire,  in  which  case  his 
Grace  would,  I  presume,  be  required  to  establish  his  right  by  an 
action.  The  present  course  of  proceeding,  which  disregards  alto- 
gether the  rights  of  Charles  Edward  Kennedy,  appears  to  have  been 
ill  advised. 
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1851. 
BolU. 


In  the  Matter  of  the  Act  II  &  12   Ftc.  c.  61,  and  the  Trnsts 

,    .,^    ^,  of  the  Will  of  HENRY  ANDREWS. 

April  2iy  25. 
May  28. 

By  a  deed  of  A  PETITION  having  been  presented  in  this  matter  under  the  1 1  &  1 2 
separation,  re- 
citing that  the  Vic,  c.  68,  an  order  was  made,  referring  to  the  Master  to  inquire  and 
wife   was   en- 
titled to  cer-  report  who  was  entitled  to  a  sum  of  stock  and  cash  standing  to  the 
tain    specified         ,.      ^  , 
propertyTMid  credit  of  the  matter. 

8i<m  had^]^       '^^^  ^"°^  ^^  question  was  the  residuary  personal  estate  of  Henry 

secured  to  her  Andrews,  deceased,  who,  by  his  will,  left  the  interest  of  two-thirds 
on    the    mar-  '  »  »     ^  » 

riage,  nor  had  ^f  it  to  his  niece,  Ellen  Andrews,  for  life,  after  the  death  of  Mary 

any  part  of  the  ' 

projperty,    to    Andrews.    Ellen  Andrews  afterwards  married  Robert  Hennis.     No 

which  she   so 

became  en-      settlement  was  executed  on  the  marriage;  and  on  the  26th  of 

titled,   been 

limited  to  the  August  1841,  a  deed  of  separation  was  executed  between  them. 

use  of  the  issue  ^ 

(if  any)  of  the  Mary  Andrews  was  then  alive.   She  died  on  the  6th  of  March  1848. 

that  ^'  hns-  "^^^  ^^^  question  in  this  case  turned  on  the  construction  of  the  deed 

a^ed  to  re-  ^^  separation,  and  was,  whether  Mrs.  Hennis,  or  her  husband,  in  his 

linqnish,  for  a  marital  right,  was  entitled  to  the  dividends  of  the  said  two-thirds 
certampenod,  ®    ' 

the   premises,  ^f  the  residuary  fund,  from  the  death  of  Mary  Andrews.     The 
which  were  the  "^  '' 

property   to      Master  found  the  husband  entitled,  and  objections  were  taken  to  his 
which  he   be- 
came entitled   report  by  Mrs.  Hennis.     The  will  of  Henry  Andrews,  the  deed  of 
in  right  of  his 

mamage,  and  separation,  and  the  finding  of  the  Master,  are  fully  stated  in  the 
formed  a  pro-   . 
yi^ion   fiur         judgment, 
exceeding  that 
reserved   to 
him   for   his 
own    support, 


Mr.  Francis  FitzgercUd  and   Mr.  Exham,  in  support  of  the 


^^.J^^®;.      objections, 
nanted  to  live       '' 


that  all  the  wearing  apparel,  &c.,  and  all  other  estate  and  effects,  real  or  personal, 
to  which  the  wife  should,  by  purchase,  gift,  derise,  or  bequest,  in  her  £eiyour,  &c, 
during  the  coyerture,  become  entitled,  ^ould  be  and  remain  to  her  separate  use ;  and 
it  was  agreed  that  the  wife  might  dispose  of  such  property  as  if  sole,  and  the  trustees 
were  empowered  to  use  the  name  of  the  husband  in  order  to  recover  any  money,  &c., 
which  should  thereafter  be  due  to  the  husband  in  right  of  the  wife.  The  recited  pro- 
perty was  then  made  the  subject  of  settlement.  The  wife  at  the  time  was  entitled 
to  a  reyersionaiy  life  interest  in  a  fond,  after  the  death  of  her  mother,  who  was  then 
alive,  which  was  not  referred  to  in  the  deed,  and  afterwards  came  into  possesion  by 
the  mother's  death. — Held,  that,  on  the  construction  of  the  deed,  that  she,  and  not 
her  husband,  in  his  marital  right,  was  entitled  to  the  latter  fund. 
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Mr.  Serjeant  Christian  and  Mr.  David  Boyle,  contra.  1851. 

RoUm, 
Grafftley  v.  Humfage(a),Jamet  v.  DurafU{h\  Blythe  v.  Gran-     ^ . ' 

ville  {c)y  Hoare  v.  Hornby  (d),  Mcmning  v.  Chambers  {e\  were     Andrews. 

cited. 


The  Master  of  the  Rolls.  j|%28. 

In  this  case  a  motion  has  been  made  that  the  report  of  the  Master      Judgment, 
in  this  matter  may  be  Taried  in   the  particulars  specified  in  the 
objections  taken  to  the  report. 

On  the  9th  of  Februarj  1 850,  an  order  was  made  whereby  it  was 
referred  to  the  Master  to  inquire  and  report  who  is,  or  are,  the 
parties  entitled,  and  in  what  manner  and  proportions,  to  the  sum  of 
£3922.  Os.  Sd.,  Government  £3:^  per  cent,  stock,  and  £231.  7s.  lld« 
cash,  standing  to  the  credit  of  this  matter. 

The  Master  has  made  his  report  on  the  6th  of  February  1851, 
whereby  he  has  found,  amongst  other  matters,  that  Henry  Andrews 
being  at  the  time  of  the  making  of  his  will,  and  of  his  decease,  pos- 
sessed of,  or  entitled  to,  personal  estate  of  considerate  value,  duly 
made  and  executed  his  will,  bearing  date  the  16th  of  October  1837, 
whereby,  after  bequeathing  certain  legacies,  and  directing  payment 
of  his  debts,  he  directed  that  the  trustees  of  his  will  should  stand 
and  be  possessed  of  the  residuary  trust  funds,  and  the  interest  and 
dividends  thereof,  upon  trust  to  pay  the  interest  or  dividends  thereof* 
to  the  testaJboi^B  sister,  Mary  Andrews,  for  life,  and  after  her  decease 
in  trust  to  pay  the  interest  or  dividends  of  one  equal  third  part  or 
share  thereof  to  the  testator's  niece,  Anne  Andrews,  during  her  life, 
and  after  her  death  to  hold  said  one-third  share  in  trust  for  her 
issue,  as  in  said  will  mentioned;  and  as  to  the  remaining  two-thirds 
of  said  residuary  trust  fund,  upon  trust,  after  the  death  of  said  Mary 
Andrews,  to  pay  the  interest  and  dividends  of  same  unto  the  testa- 
tor's niece,  Ellen  Hennis,  the  petitioner  in  this  matter,  then  EUen 
Andrews,  and  to  her  assigns  during  her  life,  and  aft;er  the  decease 
of  the  said  Ellen,  to  hold  the  said  two-third  parts  in  trust  for  the 
issue  of  the  said  Ellen,  as  in  sud  will  stated. 

(a)  1  Beav.  46.  (6)  2  Beav.  177. 

(c)  18  Sim.  190.  (<0  2  Y.  &  CoL  C.  C.  128. 

{e)  11  Jut.  466. 
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1861. 
Rolls. 

In  re 
ANDREWS. 

Judgiaent, 


The  testator  Henry  Andrews  died  on  the  2nd  of  April  1 838,  and 
the  said  Mary  Andrews  proved  the  will.  The  said  Mary  Andrews, 
Anne  Andrews,  and  Ellen  Hennis,  survived  the  testator.  Ellen 
Hennis  and  Anne  Andrews  have  hoth  attained  their  age,  and  Ellen 
Hennis,  aflter  she  attained  her  age,  married,  on  or  about  the  18th  of 
May  1839>  Robert  Hennis.  No  settlement  was  executed  on  such 
marriage,  and  differences  having  arisen  between  the  said  Ellen 
Hennis  and  her  husband,  it  was  mutually  agreed  between  them 
that  they  should  live  separate  and  apart,  and  a  certain  deed  of  sepa- 
ration was  duly  executed,  bearing  date  the  26th  of  August  1841, 
between  the  said  Robert  Hennis  of  the  first  part,  said  Ellen  Hennis 
of  the  second  part,  and  certain  other  parties  of  the  third,  fourth  and 
fifth  parts ;  and  upon  the  construction  of  that  deed  of  separation  the 
question  arises. 

The  report,  after  setting  out  some  of  the'provisions  of  that  deed, 
to  which  and  to  others  contained  therein  I  shall  hereafter  advert, 
finds  that  there  never  has  been  any  child  of  the  marriage,  and 
further  finds  that  the  said  Mary  Andrews  died  on  the  6th  of  March 
1848,  and  that,  upon  her  death,  the  residue  of  the  testator's  personal 
estate  became  distributable  pursuant  to  the  trusts  of  the  said  will, 
and  that  the  said  Anne  Andrews  is  entitled  to  be  paid  the  interest 
and  dividends  on  one-third  part  thereof  for  her  natural  life ;  and 
then  follows  a  finding  in  the  following  words,  which  is  the  finding 
which  the  petitioner  Ellen  Hennis  complains  of: — "And  that,  not- 
withstanding the  said  deed  of  separation,  the  said  Robert  Hennis, 
on  the  death  of  the  said  Mary  Andrews,  became,  was  and  now  is,  in 
his  marital  right,  entitled  to  be  paid  the  interest  and  dividends  of  the 
said  two-thirds  of  the  residue  of  testator's  personal  estate,  and  that 
the  said  Robert  Hennis  and  Anne  Andrews  are  respectively  entitled 
to  be  paid  such  interest  and  dividends,  in  the  proportions  afo^said, 
from  the  6th  of  March  1848,  the  day  of  the  death  of  the  said  Mary 
Andrews,  and  also  the  future  interest  and  dividends  which  shall 
accrue  on  same,  from  time  to  time,  during  the  respective  lives  of 
said  Ellen  Hennis  and  Anne  Andrews." 

The  report  then  finds  that  Anne  Andrews  and  Robert  Hennis 
are,  in  the  respective  shares  aforesaid,  entitled  to  the  residue  of 
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said  cash  after  certain  payments  to  Anne  Lymbeny  and  Gustavus  1851. 

Bowbetter  (upon  which  latter  payments  no  question  arises).  v— — y.^.^ 

By  the  objections  taken  to  the  report  on  the  part  of  Ellen  Hennis  Andrews. 


it  is  insisted  that  the  Master  should  not  have  found  that  Robert 
Hennis,  on  the  death  of  Mary  Andrews,  became  and  was  entitled, 
in  his  marital  right,  to  be  paid  the  interest  and  dividends  of  the 
two-thirds  of  the  residue  of  the  testator's  personal  estate,  or  the 
two-thirds  of  the  cash  which  represents  the  interest  and  dividends 
already  accrued ;  but  that  he  should  have  found  Ellen  Hennis, 
under  and  by  virtue  of  the  deed  of  separation,  entitled  to  such 
dividends  and  interest;  and  the  decision  upon  the  question  thus 
raised  depends  on  the  construction  to  be  put  on  the  deed  of  sepa- 
ration. 

The  deed  of  separation,  which  bears  date  the  26th  of  August 
1841,  after  reciting  the  title  of  said  Ellen  Hennis  to  a  leasehold 
interest  in  the  lands  of  Ballygibbon,  in  the  county  of  Cork,  and  also 
her  right  to  a  certain  sum  of  £1000,  late  currency,  after  the  death  of 
her  mother,  and  also  reciting  that,  under  the  residuary  clause  in  the 
will  of  her  father  Thomas  Andrews,  she  was  entitled  to  the  sum  of 
£600  or  thereabouts;  and  reciting  that,  on  the  marriage  of  said 
Ellen  Hennis  with  scdd  Robert  Hennis,  there  was  not  any  provision 
secured  to  the  said  Ellen  Henms,  nor  had  any  part  of  the  property 
to  which  she  so  "  became  entitled,''  as  hereinafter  recited,  been  in 
any  manner  limited  to  the  use  of  the  issue,  if  any,  of  their  marriage, 
and  reciting  that  great  and  unhappy  differences  had  arisen,  and  did 
then  subsist,  between  them  the  said  Robert  and  Ellen,  and  that  they 
had  agreed  to  live  separate  and  apart,  and  reciting  that  Robert 
Hennis  is  willing  and  hath  agreed  to  relinquish  and  give  up  to  the 
said  Ellen  Hennis,  for  her  natural  life,  and  for  a  further  limitation, 
to  take  effect  on  the  decease  of  the  survivor  (she  taking  upon  herself 
the  expense  of  any  child  which  may  be  bom),  all  that  and  those  the 
said  lands  of  Ballygibbon,  and  the  said  sum  of  £1000,  late  currency, 
and  the  sum  of  £450  sterling,  being  the  residue  of  the  personal 
estate  of  the  said  Thomas  Andrews,  deceased,  after  deducting  there- 
out a  sum  of  £150  or  thereabouts,  paid  by  said  Robert  Hennis  for 

the  particular  use  of  said  Ellen,  and  thereby  agreed  to  be  allowed 
VOL.  1  '  53 


Judgment. 
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Judgment. 


him,  ^^  which  said  several  premises  are  the  property  to  which  the 
said  Robert  Hennis  became  entitlea  in  right  of  his  marriage  with 
said  £llen  Hennis,  otherwise  Andrews,  and  form  a  provision  far 
exceeding  that  reserved  to  him  for  his  own  support  and  mainte- 
naQce.'' 

The  said  indenture  then  witnessed  that,  in  pursuance  of  said 
agreement,  they  covenant  to  live  separate  and  apart,  &c.*  &c. ;  "  and 
also  that  the  wearing  apparel  and  other  chattels  whidi,  previously 
to  the  execution  of  these  presents,  have  been  delivered  up  to  be 
placed  in  the  possession  of  the  said  Ellen  Hennis  otherwise  Andrews, 
and  also  all  other  estate  and  effects  whatsoever,  real  or  personal,  to  . 
which  the  said  Ellen  Hennis  otherwise  Andrews  shall  by  purchase, 
gift,  devise  or  bequest  in  her  favour,  or  by  representation,  or  by  any 
business  which  she  may  carry  on,  or  by  savings  out  of  her  separate 
income  and  estate,  or  by  any  other  means,  or  in  any  other  manner, 
during  her  present  coverture,  become  entitled,  shall  be  and  remain 
to  and  for  the  sole  and  separate  use  of  the  said  Ellen  Hennis  other- 
wise Andrews." 

There  then  follows  a  clause,  authorisiag  EHen  Hennis  to  dispose 
of  such  property,  by  deed  or  wiH,  as  if  she  were  sok  and  unmarried ; 
and  that  it  should  be  lawful  for  the  trustees  in  the  deed,  for  the 
benefit  of  Ellen  Hennis,  **  to  use  the  name  of  said  Robert  Hennis 
(either  alone  or  jointly  with  the  name  of  the  said  Ellen  Hennis,  but 
without  any  costs,  &c.,  to  said  Robert  Hennis),  in  any  action  or  suit 
which  it  may  become  necessary  or  convenient  for  her  to  institite  or 
prosecute  against  any  person  or  persons  whomsoever,  for  the  reco- 
very of  any  money,  debts,  goods,  chattels,  estate  or  effects  which 
shall  hereaf);er  be  due,  or  shall  belong  to  or  be  owing  to  the  said 
Robert  Hennis  in  right  of  the  said  Ellen,  she  ^e  said  EUen  taking 
upon  herself  the  charges  and  expense  of  maintaining  and  educating, 
out  of  her  separate  estate,  any  child  or  children  that  may  be  bom  of 
the  said  marriage." 

The  property  which  is  expressly  referred  to  in  tiie  dieed  is  then 
made  the  subject  of  settlement,  in  pursuant  of  said  recitids ;  but 
there  is  no  reference  in  the  deed  to  the  interest  and  dividend  of  the 
two-thirds  of  the  residuary  estate  of  Henry  Andrews,  "wbo  died  on 
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the  2iid  of  April  1838,  which  the  sM  Henry  Andrews  had  be-         1851. 

BoUs, 
queathed  to  said  Ellen  Hennis,  from  and  after  the  death  of  her     ^ — v- — ^ 

Ih  re 
mother,  Maiy  Andrews.    Mary  Andrews,  however,  lived  for  about    ahdbjbws. 


six  years  and  a-half  after  the  date  of  the  deed  of  separation. 

I  am  unable  to  oonenr  in  the  construction  which  the  Master  has 
put  on  the  deed  of  aepanation. 

He  ai^ptears  to  have  considered  that  the  interest  and  dividends  of 
the  two-thirds  of  the  residuary  property  of  the  testator,  Heniy 
Andrews,  was  net  bound  by  the  clause  in  the  deed  of  separation  to 
which  I  have  referred,  on  the  ground  that  Ellen  Hennis  had,  pre- 
viously to  said  deed,  which  bears  date  in  August  1841,  <*  become 
entitled"  to  such  interest  on  the  death  of  Henry  Andrews  in  1838, 
although  sdie  was  only  entitled  to  said  interest  in  the  event  of  her 
surviving  Mary  Andrews,  to  whom  the  same  had  been  bequeathed 
f<Mr  her  life. 

In  considering  the  meaning  of  the  words  <<  all  other  estate  and 
effects  whatsoever,  real  or  personal,  to  which  the  said  EUen  Hennis 
shall  by  purchase,  &C.,  or  by  any  other  means,  or  in  any  other 
manner,  become  entitled,"  it  is  proper  to  look  to  other  parts  of  the 
same  instrument  to  ascertain  the  sense  in  which  the  same  words 
are  used. 

In  one  of  the  early  recitals  in  the  deed,  to  which  I  have  already 
referred,  after  reciting  the  title  of  EUen  Hennis  to  the  lands  of 
Ballygibbon,  to  the  £1000  late  currency,  and  to  the  £600  residue  of 
her  Ruber's  property,  it  is  stated  that  there  was  not  any  provision 
HDUide  for  her  on  her  marriage,  nor  had  any  part  of  the  property,  to 
which  she  so  ''  became  entitled,"  been  in  any  manner  limited,  &c. : 
and  in  another  part  of  the  deed,  prior  to  that  on  which  the  question 
arises,  after  distinctly  referring  to  the  said  lands,  the  said  sum  of 
£1000,  and  the  said  residue  of  £600,  these  words  follow :— <<  Which 
said  several  premises  are  the  property  to  which  the  said  Robert  Hennis 
became  entitled  in  right  of  his  marriage  with  said  EUen  Hennis,"  iSsc. 

Ton  ^us  have  the  property  distinctly  recited  which  Ellen  Hennis, 
or  Robert,  in  her  right  had  (so  £ir  as  the  parties  to  the  deed  con- 
sidered) become  entitied.  When  therefore  it  is  to  be  considered,  in 
construing  the  clause  in  question,  what  is  the  meaning  of  the  words 


Judgment. 
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1851.        to  which  she  shall  by  any  other  means,  or  in  any  other  manner. 
Rolls. 

'-— TV '     "  become  entitled,"  it  was,  in  my  opinion,  intended  to  include  pro- 

Jn  re 

ANDBEW8.  perty  not  previously  recited,  and  to  which  she  should  become  entitled 
Judament  ^  ^®  beneficial  enjoyment  of.  No  doubt,  in  one  sense,  she  was 
entitled  at  the  dlite  of  the  deed  of  separation  to  the  interest  and 
dividends  of  the  two-thirds  of  the  residuary  property  of  Henry 
Andrews,  subject  to  the  life  interest  of  Mary  Andrews,  and  in  law 
the  right  was  vested ;  but,  popularly  speaking,  her  right  was  con- 
tingent on  her  surviving  Mary  Andrews,  as  Ellen  Hennis  was  only 
entitled  for  her  life,  and  would  never  have  derived  any  beneficial 
interest  in  the  bequest  had  Mary  Andrews  survived  her.  The 
parties  to  the  deed  of  separation,  therefore,  naturally  contrasted  the 
property  to  which  she  had  previously  become  entitled,  and  which  is 
expressly  set  out  in  the  deed,  with  the  property  in  which  she  had 
then  acquired  no  beneficial  interest ;  and  having  described  in 
express  terms  certain  property  as  that  to  which  she  or  her  husband 
in  her  right  had  become  entitled  at  the  date  of  the  deed,  and  omitted 
to  refer  to  the  subject-matter  now  in  dispute,  the  subsequent  clause 
and  the  words  "  shall  become  entitled  "  in  said  clause  appear  to  me 
to  include  that  which,  it  appears  fr<$bi  the  previous  portion  of  the 
deed,  the  parties  thereto  did  not  consider  that  she  had  then  become 
entitled  to. 

It  is  also  to  be  observed  that  the  clause  empowering  the  trustees, 
on  behalf  of  Ellen  Hennis,  to  use  Robert  Hennis's  name,  would 
expressly,  by  its  language,  include  the  right  to  sue  for  the  dividends 
and  interest,  now  claimed  by  Robert  Hennis  in  direct  opposition  to 
such  clause. 

The  case  of  Grqffley  v.  Humfage  (a),  which  the  petitioner's 
Counsel  referred  to,  does  not,  I  think,  apply.  That  was  the  case  of 
a  marriage  settlement,  and  the  intended  husband  covenanted  to  settle 
any  property  which  the  intended  wife,  or  he  in  her  right,  should 
thereafter,  during  the  coverture,  succeed  to  the  possession  of,  or 
acquire,  on  certain  trusts  in  the  settlement  mentioned.  At  the  time  of 
the  marriage  the  wife  was  entitled  to  a  sum  of  money  not  mentioned 
in  the  settlement.  It  was  held  that  the  money  was  bound  by  the 
husband's  covenant,  but  the  decision  was  on  the  ground  that,  by 

(a)  1  Bcay.  46. 
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the  marriage,  the  husband  became  entitled  in  his  marital  right,  and        185K 

EoUs. 

therefore  the  fund  came  expressly  within  the  covenant,  bemg  pro-     ^ , ' 

Jnre 

perty  which  he,  in  right  of  the  wife,  became,  by  and  daring  the     aitdrews. 

coverture,  entitled  to.  j  dament 

The  same  observations  apply  to  James  v.  Durant  (a). 
The  case,  however,  of  Blythe  v.  Granville  {h)  bears  strongly  on 
the  question  in  this  case.  There,  by  a  marriage  settlement,  £1500  and 
£2700  stock,  of  which  the  lady  was  possessed,  were  settied  in  trust 
for  her  separate  use  for  life,  remainder  in  trust  for  her  intended 
husband  for  life  ;  and  after  his  death,  as  the  wife  should  appoint  by 
will ;  and  the   intended  husband  covenanted  that,  if  the  marriage 
should  take  effect,  he  would,  as  often  as  occasion  should  require,  join 
with  his  wife  in  doing  all  necessary  acts  for  assigning  to  the  trustees 
all  the  property  to  which  his  wife  should  become  entitied  during  the 
coverture,  upon  the  trusts  declared  of  the  £1500  and  £2700  stock. 
At  the  date  of  the  settiement  the  wife  had  an  absolute  vested 
interest  in  £1935  stock,  expectant  on  her  father's  death,  but  it  was 
not  mentioned  in  the  settiement.     During  the  marriage  the  husband 
became  bankrupt,  and  then  the  wife's  father  died ;  it  was  held  that 
the  £1935  stock  did  not  belong  to  the  husband's  assignees  as  part  of 
his  estate,  but  was  bound  by  his  covenant  as  being  property  to 
which  the  wife  would  become  entitled  during  the  coverture.     The 
Vice-chancellor,  in  the  course  of  the  argument,  said  : — ''  The  words 
'  become  entitled '  mean  become  entitled  either  in  possession  or  in 
reversion." 

In  giving  judgment  he  said  : — "  I  have  no  doubt  upon  the  ques- 
tion in  this  case.  It  is  plain  what  the  parties  to  the  settlement 
meant  to  do ;  they  meant  to  deal  with  all  the  wife's  property  that 
was  in  a  tangible  shape  at  the  time,  by  making  an  immediate  settie- 
ment of  it  upon  the  trusts  which  we  find  in  the  deed;  and  they 
meant  that  all  her  property  should  be  settied  in  like  manner,  when  it 
should  be  in  a  tangible  shape.  And  without  referring  to  the  recitals 
in  the  deed,  my  opinion  is,  that  the  words  of  the  husband's  covenant 
do,  propria  vigari^  bind  all  the  wife's  other  property,  in  the  shape 
in  which  it  then  was.  Under  the  deed  of  1815  the  wife  had  a  rever- 
sionary interest  in  the  sum  of  £1935,  reduced  annuities ;  and  by  the 

(a)  2  Beav.  177.  (6)  13  Sim.  190. 
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1851.        settlement  the  busbcmd  covenanted  tliat»  in  case  the  then  intended 
* , '     marriage  should  take  eflFeot,  be,  his  heirs,  executors  or  administrators, 

/»  rs 
ANi>it£wa.    would  JQin  with  the  said  Catherine  Downes  from  time  to  time, 

Judamimi  ^  ^^^^  ^  occasion  should  require,  in  making,  doing  and  executing 
all  such  acts,  deedi?  eQnYe7aiM)ee,  assignments,  matters  and  things 
as  should  be  necessary  or  requiaite  for  e0ectuall7  oonvejing,  assign- 
ing and  transferring  to  the  said  Samuel  Downea  and  Charles  Downes^ 
their  heirs,  executors  and  adminigtratora,  all  the  property,  of  what 
nature  or  kind  soever,  to  which  she  the  said  Catherine  Downea 
should,  during  her  said  intended  cm>eriwe^  became  emtitled^  in 
order  that  the  same  might  be  fully  and  effectually  vested  in  them 
the  said  Samuel  Downes  and  Charles  Downea,  their  heirs,  exe- 
cutors, administrators  and  aaaigns,  upon  the  trusts,  and  to  and 
for  the  intents  and  purposes  thereinafter  expressed  and  declared  of 
and  concerning  the  same.  The  covenant,  therefore,  pbunly  applies 
to  that  property  which  the  wife  would  become  entitled  to  as  soon  as 
the  coverture  took  effect.  The  coverture  was  the  futurity  referred 
to ;  and  immediately  on  the  marriage  taking  place  the  wife  became 
entitled  to  the  property  during  the  coverture." 

That  case  is  sought  to  be  distinguished  from  the  present,  on  the 
ground  that  the  question  arose  on  the  construction  of  a  marriage 
settlement,  and  not  a  deed  of  separation,  and  no  doubt  the  latter  worda 
of  the  judgu^ent  I  have  read  are  inapplicable  to  the  present  case.  At 
the  same  time,  I  consider  the  case  an  important  authority  to  show  that 
the  words  '*  become  entitled '*  may  reasonably  be  considered  appli- 
cable to  propcarty  to  which  the  wife  may  become  entitled,  either  in 
possesaion  kx  reversion,  and  there  is,  in  my  opinion,  atrong  gromd 
for  so  construing  the  words  in  tiie  present  case. 

In  the  oaae  of  Hoare  v.  Hornby  (a),  the  property  not  included  in  * 
the  aetilement  waa  veated  in  poaaeaaion,  at  the  time  of  the  settlemont^ 
although  the  wife  bad  not,  at  the  time  of  the  aetdemeat,  the  actual 
poaaeaaion  of  the  j^perty. 

Upon  the  wholep  I  think  that  the  oonatrnction  put  by  the  Master 
on  the  deed  of  aeparation  is  not  correct,  and  thep  pl^ectiona  to  the 
report  must  be  allowed. 

(a)  2  Y.  &  Col.  C.  C.  !28. 
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WHITE  V.  ANDERSON. 


1850. 
Chancery^ 


(Chancery,) 

March  9,  U. 

John  William  Andebson,  of  Ashfield,  in  the  year  1823,  being  In  an  ante- 

naptial  settle- 
seised  of  a  freehold  estate  in  the  lands  of  Boherboy,  entered  fnto  a  ment  confer- 

treaty  of  marriage  with  Cornelia  Maziere,  widow  of  Henry  Maziere,  g^^  benefits 

and  daughter  of  Bernard  Shaw  (then  deceased).  husband  ^in 

By  indenture  of  settlement,  bearing  date  the  2nd  of  December  ^e^JX^' 

1823,  made  between  John  W.  Anderson  of  the  first  part,  ComeKa  J^^*^J 

Maziere  of  the  second  part,  Peter  Maziere  (father  of  Henry  Maziere  wtdement 

contained    a 
then  deceased)  of  the  thitd  part,  Robert  Shaw  (afterwards  Sir  Robert  recital  that  it 

was    made  by 
Shaw,  Bart.)  and  Samuel  White  (who  were  trustees  of  the  settle-  the  wife  "  in 

considera- 
tion of  the 
marriage  and  of  the  proyislon  thereinafter  made  and  provided  for  her  b7  the  hus- 
band," he  covenanted  **  that  whatever  estates  and  proper^,  whether  real  or  personal, 
and  wherever  situate,  or  either  or  both,  should  in  tne  event  of  his  decease,  if  the  wife 
should  survive  him,  be  charged  and  chargeable  with,  and  subject  to,  the  payment  of 
an  ammity  or  yearly  rentcharge  of  £230,  to  be  paid  and  payable  to  her  and  her 
assigns  during  so  many  vears  as  she  should  live,  besides  and  in  addition  to  the  pro- 
vision hereby  made  and  mtended  for  her.*' 

With  Ihe  exception  of  a  contingent  revernonaiy  interest  in  a  policy  of  assurance 
for  £3000  on  the  life  of  the  husband,  which  policy  was  subject  to  a  debt  of  £2000 
and  interest  thereon  at  £4  per  cent.,  there  was  not  aoy  provision  made  out  of  his 

Eroperty  for  her  beside  the  annuity  of  £250.  At  the  period  of  Uie  maniage 
e  was  engaged  in  trade,  and  was  seised  of  real  estate  ;  saboequendy  he  ac- 
quired other  real  estate,  and  afterwards  became  a  bankrupt  Held^mtiX  the  annuity 
of  £250  was  well  charged  bo^  upon  the  real  estate  of  which  he  was  seised  at  the 
marriage,  and  upon  the  real  estate  which  he  subsequently  acquired. 

The  draft  of  the  above  settlement  did  not  contain  the  covenant  as  to  the  annuity  of 
£250,  but  on  the  draffc  was  indiMsed  a  memorandum,  in  tiie  handwriting  of  the  hus- 
band, stating  that  the  solicitor,  who  prepared  that  draft,  **had  omitted  to  insert  a 
clause  subjectfaig  whatever  property  he  (Hie  husband)  miffht  die  poMcssed  of  to  a  ^rearly 
rentcharge  of  J^iSO  for  the  benefit  of  his  intended  wife  during  her  life,  exclusive  of 
such  other  advantage  as  she  mi^  be  entitled  to  bv  the  foregofaig  deed."  Chi  the 
death  of  the  husband  a  bill  was  med  (by  a  party  claiming  under  a  mortgage  of  both 
estates,  and  of  a  date  puisne  to  the  settlement)  praving  that  the  covenant  might  be 
reformed  in  conformi^  with  the  memorandum.  The  widow  in  her  answer  resisted 
the  reformation,  and  denied  that  it  ever  was  her  understanding  of  the  marriage  con- 
tract that  the  operation  of  the  covenant  was  to  be  limited  to  such  property  only  as 
the  husband  might  die  possessed  of.  The  parol  evidence  of  three  trustees  of  the 
settlement  was  to  the  same  effect ;  one  of  them  deposed  that  to  him,  both  at  and 
after  the  marriage,  the  husband  had  stated  his  intention  that  the  estates  which  he 
then  possessed,  or  should  thereafter  acquire,  should  be  8id)jeet  to  the  annuity  of 
£250.  Held,  that  the  bill  should  be  disinissed,  without  costs,  and  that  a  declaration 
should  be  inserted  in  the  decroa  l^iat  the  anninty  was  weH  charged  upon  itie  estates 
of  which  the  husband  was  seised  both  at  and  after  the  marriage. 
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1850.        ment  executed  on  the  marriage  of  Henry  Maziere  and  Cornelia 
>  ■■  *  V  ■  -'^     Maziere)  of  the  fourth  part,  and  Sir  James  Caleb  Anderson,  Bart, 
^^  and  Alexander  Boyle  of  the  fifth  part,  reciting  the  intended  mar- 

ANDERSON,  riagc,  and  that  John  W.  Anderson  was  entitled  to  a  policy  of 
Statement,  assurance  for  £3000  upon  his  own  life,  he  assigned  the  same  to  Sir 
James  Anderson  and  Boyle  upon  the  trusts  after  mentioned.  This 
settlement  also  recited  that  Cornelia  Maziere  was  entitled  to  a  policy 
of  assurance  on  her  own  life  for  £2000,  and  to  an  annuity  of  £200 
per  annum  during  her  life  under  articles  of  the  31st  of  January  1817, 
executed  on  her  former  marriage,  to  secure  which  annuity  Peter 
Maziere  had  by  those  articles  covenanted  with  Messrs.  Shaw  and 
White  to  pay  to  them  £4000,  to  be  by  them  invested  in  £5  per 
cent,  stock,  whereof  the  dividends  were  to  be  applied  in  payment 
of  the  annuity ;  as  a  further  security  for  which  Peter  Maziere  had 
also  covenanted  to  execute  his  bond  for  £8000,  conditioned  for  pay- 
ment of  the  annuity  of  £200 ;  and  that  he  did  execute  the  same, 
and  paid  £2000  only  (part  of  the  sum  of  £4000),  which  sum  of 
£2000  the  trustees  invested  in  £5  per  cent,  stock,  afterwards  re- 
duced to  £4  per  cent.,  and  now  produced  a  principal  sum  of  £2031. 
And  also  recited  that  Cornelia  Maziere  was  entitled  to  certain 
leasehold  tenements  in  the  city  of  Cork,  and  to  a  legacy  of  £1000, 
charged  by  the  will  of  her  father  upon  the  lands  of  Monkstown. 
Ai)d  by  this  settlement  it  was  witnessed  that  *'  Cornelia  Maziere,  in 
consideration  of  the  said  intended  marriage,  and  of  the  provision 
thereinafter  made  and  provided  for  her  by  the  said  John  William 
Anderson,"  assigned  the  leasehold  tenements,  the  £1000  legacy,  the 
£2031  stock,  the  £8000  bond,  and  the  annuity  of  £200  (in  assign- 
ing of  which  stock,  bond  and  annuity  Peter  Maziere,  Robert  Shaw 
and  Samuel  White  joined),  to  Sir  James  Anderson  and  Alexander 
Boyle,  upon  trust  as  to  the  leasehold  premises  for  John  William 
Anderson  for  so  many  years  of  the  term  therein  as  he  should  live, 
with  remainder  in  trust  for  Cornelia  Maziere  for  so  many  years  of 
the  term  as  she  should  live,  with  remainder  upon  certain  trusts  for 
the  children  of  the  marriage  ;  and  as  to  the  annuity  of  £200,  upon 
trust,  subject,  as  thereinafter  stated,  to  pay  same  to  Cornelia  Maziere 
(notwithstanding  her  being  a  married  woman)  for  so  many  years  as 
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she  and  John  W.  Anderson  should  jointly  live,  and  after  his  death,        1850. 
to  her  and  her  assigns ;  and  as  to  the  £2031  stock,  and  the  £8000     fS^?^^/ 
bond,  to  hold  same  as  a  security  for  the  £200  annuity  for  the  life  of      ^^''^^ 
Cornelia  Anderson,  subject  as  thereinafter  mentioned,  and  to  apply    andebson. 
the  dividends  of  the  stock  in  payment  of  the  annuity,  and  on  her     statement, 
death  to  transfer  the  stock  and  assign  over  the  bond  to  Peter  Maziere, 
his  executors  or  administrators ;  and  as  to  the  sum  of  £1000,  upon 
trust  for  John  William  Anderson,  his  executors,  administrators  and 
assigns  absolutely. 

The  deed  also  recited  that  John  William  Anderson,  having  pro- 
posed to  borrow  the  sum  of  £2031  stock,  with  a  loan,  to  extend 
his  business,  such  loan  to  be  secui*ed  by  the  bond  of  J.  W.  Ander- 
son, conditioned  for  payment  of  £2079,  with  interest  at  £4  per 
cent.,  to  Sir  J.  Anderson  and  Boyle,  upon  the  death  of  Cornelia 
Maziere  or  John  William  Anderson,  whichever  should  first  happen  ; 
"  and  by  way  of  inducement  to  obtain  the  consent  of  Peter  Maziere 
to  the  said  loan,"  Cornelia  Maziere  assigned  the  policy  of  £2000  on 
her  life  to  Peter  Maziere  upon  subsequently  declared  trusts ;  and  as 
a  Airther  security,  it  was  agreed  by  John  William  Anderson  that  Sir 
James  Anderson  and  Boyle  should  stand  possessed  of  the  £3000 
policy  upon  the  life  of  J.  W.  Anderson,  in  trust,  in  case  he  should 
die  before  his  intended  wife,  to  invest  out  of  the  proceeds  of  that 
policy  a  sum  of  £2079  in  purchase  of  £4  per  cent  stock,  whereof 
the  dividends  should  be  applied  in  payment  of  the  annuity  of  £200 
to  Cornelia  Maziere  during  her  life,  and  after  her  death  to  pay 
£2079  to  Peter  Maziere  in  discharge  of  the  bond,  or  at  the  option 
of  Peter  Maziere,  to  pay  him  that  sum  at  the  death  of  J.  William 
Anderson,  he  (Peter  Maziere)  securing  the  annuity  of  £200  to 
Cornelia  Maziere  during  her  life  to  the  satisfaction  of  the  trustees. 
As  to  the  residue  of  the  proceeds  of  the  policy  of  £3000,  upon  trust 
to  pay  the  same  to  Cornelia  Maziere.  The  deed  also  contained  a 
proviso  that  if  she  should  die  in  the  lifetime  of  her  husband, 
whereby  (under  subsequently  contained  stipulations)  Peter  Maziere 
would  become  entitled  to  the  £2000  policy  upon  her  life  in  dis- 
charge of  the  bond  of  J.  W.  Anderson,  and  if  the  proceeds  of  that 

policy  should  fall  short  of  the  sum  due  on  foot  of  the  bond,  such 
VOL.  1.  54 
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deficiency  should  be  supplied  out  of  the  £3000  policy.      In  case 
John  W.  Anderson  should  survive  his  wife,  the  trustees  were,  after 

WHITE 

^^  his  decease,  to  invest  the  £3000  upoo  trusts  subsequently  declared. 

ANDERSON.  And  as  to  the  £2000  policy  on  the  life  of  Cornelia  Maziere,  it  was 
Statemqtt.  declared  that  Peter  Maziere  should  hold  the  same  upon  trust,  on  her 
decease  in  the  lifetime  of  John  William  Anderson,  to  call  in  the 
amount  and  apply  it  in  payment  of  his  bond  for  £2079  ;  but  in  case 
she  should  survive  him,  upon  trust  to  assign  the  policy  of  £2000  to 
her  absolutely.  And  the  further  trusts  of  the  £2000  policy,  in  case 
John  William  Anderson  should  survive  his  wife,  were  for  the  chil- 
dren of  the  marriage,  and  in  default  of  such  children,  for  John 
William  Anderson  absolutely.  Then  followed  a  covenant  by  Peter 
Maziere  to  pay  the  annuity  of  £200,  and  a  proviso  that  he  might 
enter  into  possession  of  the  rents  and  profits  of  the  leasehold  pre- 
mises in  the  city  of  Cork,  and  apply  them  in  payment  of  the 
premiums  upon  the  two  policies  of  assurance,  and  of  £4  per  cent, 
interest  upon  the  bond  of  John  William  Anderson.  After  the  usual 
trustee  clauses,  and  a  declaration  that  the  annuity  of  £200,  cove- 
nanted to  be  paid  by  Peter  Maziere,  was  the  same  as  that  settled  by 
him  on  Cornelia  Maziere  upon  her  former  marriage,  the  settlement 
contained  the  following  covenant,  upon  which  the  questions  in  the 
present  case  principally  turned: — ''And  the  said  John  William 
Anderson  doth  hereby  for  himself,  his  heirs,  executors,  adminis- 
trators and  assigns,  covenant,  promise  and  declare,  with  and  to 
the  said  Sir  James  Caleb  Anderson  and  Alexander  Boyle,  their 
and  each  of  their  executors,  administrators  and  assigns,  that  what- 
ever estates  and  property,  whether,  real  or  personal,  and  wherever 
situate,  or  either  or  both,  shall,  in  the  event  of  the  decease  of  the 
said  John  William  Anderson,  in  case  the  said  Cornelia  shall  sur- 
vive him,  be  charged  and  chargeable  with  and  subject  to  the  payment 
of  one  annuity  or  yearly  sum  of  £250,  to  be  paid  and  payable  to  the 
said  Cornelia  and  her  assigns  during  so  many  years  as  she  shall  live, 
besides  and  in  addition  to  the  provision  hereby  made  and  intended 
for  her."  Then  followed  a  covenant  by  John  William  Anderson, 
Peter  Maziere,  Robert  Shaw,  and  Samuel  White,  for  further  assur- 
ance. 
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The  foregoing  settlement  was  dulj  executed  by  John  William        1850. 

ChanctfV' 
Anderson  and  Cornelia  Maziere  in  the  presence  of  two  witnesses  in 


Cork,  and  was  afterwards  similarly  executed  by  Peter  Maziere  and 
all  the  other  parties  in  Dublin. 

Subsequently  to  the  execution  of  the  settlement,  but  before  the  statement. 
marriage  took  place,  a  memorandum  was  added  to  it,  stating  that 
Peter  Maziere,  in  paying  the  £200  annuity,  was  to  be  allowed  credit 
for  the  interest  on  the  above  mentioned  sum  of  £2079>  lent  to  John 
William  Anderson.  This  memorandum  was  signed  by  Cornelia 
Maziere  and  John  William  Anderson  in  Cork  previously  to  the 
marriage. 

The  above  settlement  was  duly  registered  in  Dublin  on  the  16th 
of  January  1824.  The  marriage  was  solemnized  on  the  16th  of 
December  1823. 

John  William  Anderson  having,  subsequently  to  his  marriage, 
acquired  by  purchase  the  lands  of  East  and  West  Grange,  by  inden- 
ture bearing  date  the  27th  of  September  1832,  in  consideration  of  a 
sum  of  £1403,  then  due  by  him  to  Peter  Maziere,  mortgaged  those 
lands  to  Peter  Maziere. 

By  indenture  of  the  25th  of  January  1836,  John  Wm.  Anderson, 
in  consideration  of  £797  then  advanced,  further  mortgaged  to  Peter 
Maziere  the  lands  of  East  and  West  Grange,  and  also  mortgaged 
to  him  the  lands  of  Boherboy. 

Peter  Maziere,  <m  the  5th  of  June  1837,  filed  a  bill  against  John 
William  Anderson  and  others,  praying  a  foreclosure  and  sale  on  foot 
of  those  mortgages. 

Before  any  of  the  defendants  had  answered  the  bill,  John  Wil- 
liam Anderson  was  declared  a  bankrupt,  and  Robert  Baylor  was 
appointed  his  assignee,  against  whom  the  suit  was  revived  by  bill 
on  the  29th  of  December  1837.  After  the  defendants  had  answered 
both  bills,  but  before  the  hearing,  Peter  Maziere  died  on  the  3rd  of 
February  1839*  His  administrator  (Henry  White)  revived  the  suit 
against  the  defendants,  and  on  the  4th  of  March  1840  obtained  a 
decree  to  account.  On  the  6th  of  October  1840,  John  W.  Anderson 
died,  leaving  Cornelia  Anderson,  his  widow,  surviving  him. 

The  Master  having  made  his  report,  a  final  decree  for  foreclosure 
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and  sale,  both  of  East  and  West  Grange  and  Boherboj,  was  pro- 
nounced on  the  3rd  of  June  1843. 

On  the  6th  of  June  1845  the  lands  of  Boherboj  were  set  ap  and 
sold  under  that  decree  to  Robert  Briscoe  for  £1125.  He  objected 
to  the  title  on  the  ground  (inter  alia)  that  those  lands»  although 
not  named  in  the  settlement  of  1823,  were  liable,  under  the  cove- 
nant of  John  W.  Anderson  therein  contained,  to  the  annuity  of 
£250.  That  objection  having  been  referred  to  the  Master,  he 
reported  that  John  W.  Anderson  was,  at  the  tune  of  the  execution 
of  the  settlement,  seised  or  possessed  of  Boherboj  for  a  term  of 
three  lives  renewable  for  ever,  and  that  he  was  then  a  trader,  subject 
to  the  Bankruptcy  Laws ;  and  that  it  appeared  to  be  a  question  of 
great  doubt  whether,  according  to  the  true  construction  of  the  cove- 
nant, John  W.  Anderson  did  not  thereby  expressly  charge  all  the 
real  estates  of  which  he,  at  the  period  of  the  execution  of  the  settle- 
ment, was  seised,  including  Boherboy,  with  the  annuity  of  £250 
per  annum  in  case  his  wife  should  survive  him,  or  whether  he  only 
thereby  charged  all  such  real  estate  as  he  should  die  seised  of;  and 
accordingly  the  Master  found  that  a  good  title  could  not  be  made 
to  the  lands  under  the  decree  of  the  3rd  of  June  1843. 

Exceptions  taken  by  the  plaintiff  Henry  White  to  this  report 
were  overruled  on  the  2nd  of  December  1 846  by  the  Master  of  the 
Rolls,  and  Robert  Briscoe  was  discharged  from  his  purchase.  The 
case,  as  before  his  Honour,  will  be  found  reported  as  White  v. 
Baylor,  in  the  10th  volume  of  the  Irish  Equity  Reports,  p.  43. 
That  decision  was,  on  appeal,  affirmed  by  the  Lord  Chancbllob. 

On  the  19th  of  October  1848,  the  plaintiff  filed  a  bill  of  revivor 
and  supplement  against  Thomas  Tangney,  appointed  assignee  of  John 
William  Anderson  instead  of  Robert  Baylor,  who  had  died,  and  also 
against  the  personal  representative  of  another  deceased  party.  To 
that  bill  Cornelia  Anderson,  who  had  not  been  a  pcurty  to  any  of 
the  former  proceedings  in  the  cause,  was  also  made  a  defendant  The 
bill  having  alluded  to  the  previous  proceedings  in  the  cause,  submitted 
that  such  property  only  as  John  William  Anderson  should  die  pos- 
sessed of  was  subject  to  the  annuity  of  £25G,  and  charged  that  he  did 
not  die  possessed  either  of  Boherboy,  or  East  or  West  Grange,  and 
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that  no  claim  had  been  put  forward  bj  Cornelia  Anderson  since  his        1850.    ' 

.       .         -    ,  Chancery. 

death  in  respect  of  the  annuity  until  after  the  investigation  of  the     ^—    v     .^ 

title  to  Boherboy,  but  that  now  she  insisted  on  being  entitled  to  it.  ^^ 

The  bill  also  stated  that  the  plaintiff  had  lately  found  "the  original    andbbson. 
draft  of  the  settlement  of  1823,  as  the  same  was  submitted  by  the      statement, 
late  John  Terry,  who  was  the  solicitor  of  Henry  Maziere  (the  former 
husband  of  Cornelia  Anderson),  and  of  Cornelia  Anderson  herself  at 
the  time  of  her  second  marriage,  to  John  William  Anderson  for  his 
approval,  and  that  it  appears  the  same  did  not  at  first  contain  the 
said  covenant  in  question,  and  that  there  appears  a  memorandum  or 
note,  by  way  of  observation,  or  instructions,  written  in  pencil  on  a 
blank  page  of  the  end  of  the  said  draft,  in  the  handwriting  of  the 
said  John  William  Anderson,  in  the  words  and  figures  following : — 
*  Mr.  Terry  has  omitted  to  insert  a  clause  subjecting  whatever  pro- 
perty Mr.  Anderson  may  die  possessed  of  to  a  yearly  rentcharge  of 
£250  for  the  benefit  of  Mrs.  H.  Maziere  during  her  life,  exclusive 
of  such  other  advantage  as  she  may  be  entitled  to  by  the  foregoing 
deed.'     That  the  covenant  in  question  appears  to  have  been  there- 
upon introduced  in  the  handwriting  of  John  Terry,  but  by  some 
mistake  on  his  part  the  covenant,  as  framed  and  inserted  by  him, 
does  not  express  as  distinctly  as  it  might,  and  in  pursuance  of  the 
memorandum  or  instrument  ought  to  have  done,  that  the  rentcharge 
should  only  affect  such  property  as  John  William  Anderson  should 
die  possessed  of.'*    The  bill  then  averred,  *'  that  it  was  the  intention 
of  the  parties  to  the  said  settlement  that  the  said  covenant  should 
only  affect  such  property  as  John  William  Anderson  should  die 
seised  or  possessed  of,''  and  prayed  a  declaration  of  the  Court  that 
the  covenant  did  affect  such  property  only,  or  if  necessary,  that  the 
settlement  and  covenant  should  be  reformed  in  accordance  with,  and 
be  made  conformable  to,  the  instructions  given  by  John  William 
Anderson  to  John  Terry  as  contained  in  the  pencil  memorandum, 
and  to  the  intentions  of  the  parties  to  the  settlement,  by  limiting  the 
charge  of  £250  per  annum  to  the  lands  and  property  of  which  John 
William  Anderson  should  die  possessed ;  and  also  prayed  a  revivor 
as  against  the  parties  to  the  suit  other  than  Cornelia  Anderson. 
Cornelia  Anderson,  by  her  answer,  insisted  that  according  to  the 
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V, 

ANDERSON. 

Statement. 


true  construction  of  the  covenant  all  the  property,  both  real  and 
personal,  of  John  William  Anderson,  as  well  at  as  subsequently  to 
his  marriage,  was  rendered  liable  to  the  annuity  of  £250  per  annum ; 
and  she  resisted  the  reformation  of  the  settlement  in  accordance  with 
the  pencil  memorandum  on  the  draft,  which,  although  she  believed  to 
be  in  the  handwriting  of  John  William  Anderson,  yet  she  positively 
denied  that  it  formed  the  basis  of  the  arrangement  between  the 
parties  to  the  settlement  with  regard  to  the  annuity  of  £250,  or  that 
such  memorandum  ever  was  submitted  to  her,  or  to  any  of  the  four 
trustees,  or  her  other  friends,  and  that  neither  she  or  they  assented,  or 
ever  would  have  assented  to  its  terms,  and  that  it  did  not  contain  the 
final  intentions  even  of  John  William  Anderson  himself  who  had 
often  told  her  that  all  his  property,  real  and  personal,  at  or  since  his 
marriage,  was  liable  to  the  annuity  of  £250.  She  also  stated  that 
John  William  Anderson  wa^  a  person  of  business-like  habits,  and 
had  read  over  the  settlement  previously  to  executing  it.  She  also 
alleged  that  a  duplicate  of  the  settlement  had  been  at  the  same  time 
executed,  and  that  she  believed  it  to  coincide  exactly  with  the 
original,  and  that  neither  of  those  documents  were  in  her  possession. 
She  also  stated  her  belief  that  her  first  husband  Henry  Maziere 
never  had  any  solicitor,  and  asserted  that  John  Terry  was  the 
solicitor  of  Peter  Maziere,  and  was  employed  by  him  to  prepare  the 
settlement ;  that  Peter  Maziere  acted  on  that  occasion  towards  her 
in  loco  parentis ;  that  she  was  then  led  by  him,  and  all  the  other 
parties  to  the  settlement,  to  believe  that  the  annuity  was  charged 
upon  all  the  property,  both  present  and  future,  of  John  William 
Anderson,  and  that  it  was  the  duty  of  Peter  Maziere  to  cause  it  to- 
be  so  secured,  and  that  it  would  be  inequitable  that  he,  or  any 
person  deriving  under  him,  should  be  permitted  to  take  advantage 
of  any  informality  or  ambiguity  in  the  settlement  occasioned  by  his 
neglect,  and  she  relied  on  his  having  notice  of  the  settlement 

On  the  part  of  the  plaintiff  it  was  proved  that  the  draft  of  the 
settlement  was  found  amongst  the  papers  of  John  Terry  (who  was 
dead) ;  that  the  body  of  the  draft  was  in  the  handwriting  of  one  of 
his  clerks,  and  several  interlineations  and  alterations,  including  the 
covenant  in  question,  were  in  the  handwriting  of  John  Terry,  and 
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that  the  pencil  memorandum  at  the  end  of  the  draft  was  in  the        1850* 

Cfutncery. 
handwriting  of  John  William  Anderson.    Mr.  Sainthill,  one  of  the     v^^m.^.— .^ 

"WTtTTR 

plaintiff's  witnesses,  proved  that  John  Terry  acted  on  the  occasion  of  ^^ 

the  preparation  of  the  marriage  settlement  as  attorney  for  Peter   Anderson. 
Maziere.    The  plaintiff  produced  the  settlement.  Statement, 

On  the  part  of  the  defendant  Cornelia  Anderson  it  was  proved 
that  at  the  time  of  the  treaty  of  marriage  with  John  William 
Anderson  she  was  a  young  person  of  ahout  twenty-three  years  of 
age ;  that  her  fath^  and  mother  were  both  dead,  and  that  she  resided 
with  Peter  Maziere  and  his  wife,  and  that  Peter  Maziere  alone  on 
her  part  gave  instructions  for  the  preparation  of  the  ^ttlement, 
which  was  drawn  with  unusual  care,  and  that  (as  appeared  by  the 
bill  of  costs  of  Terry)  very  eminent  Counsel,  William  Waggett,  Esq., 
then  Recorder  of  Cork,  had  been  five  times  consulted  on  the 
subject,  and  that  the  draft  was  frequently  altered.  It  also  appeared 
by  the  bill  of  costs  that  a  duplicate  of  the  settlement  was  exe- 
cuted, and  proof  was  given  that  such  duplicate  was  not  to  be 
found  amongst  the  papers  or  muniments  of  Cornelia  Anderson,  or 
of  John  William  Anderson,  or  either  of  his  assignees,  and  that  it  was 
not  in  the  possession  of  any  of  the  four  trustees.  One  of  the  entries 
in  the  bill  of  costs  was,  <*  After  three  skins  of  this  draft  had  been 
engrossed,  in  consequence  of  a  letter  received  from  Mr.  Maziere,  the 
draft  was  sent  to  him  to  Dublin  for  his  perusal  and  amendment, 
and  on  being  returned,  so  many  additional  covenants  and  matters 
were  to  be  added  as  considerably  to  lengthen  the  draft.''  Counsel 
appeared  to  have  had  the  draft  before  him  twice  afterwards.  It 
was  proved  that  Mr.  Terry  was  the  solicitor,  and  Mr.  Waggett 
the  Counsel  usually  consulted  by  Peter  Maziere.  The  following 
letter  from  Peter  Maziere  to  John  William  Anderson,  dated  from 
Dublin  on  the  6th  of  December  1823 : — "  The  deeds  came  into  my 
hands  yesterday,  and  I  lost  no  time  in  perusing  them.  I  regret  to 
find  that  there  was  a  very  material  matter  to  myself  entirely  omitted. 
I  instantly  wrote  to  John  Terry  pointing  out  this  error,  and  observ- 
ing at  same  time,  it  may  be  unnecessary.*  If  he  should  say  so,  I 
will  be  satisfied,  and  I  think,  if  necessary,  my  friend  Terry  omitted 

*Sic. 
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1850.        it  in  his  hurry  to  expedite  the  business.    However,  I  left  one  of  the 
Chancery. 
^— *v '     deeds  with  Mr.  Shaw,  jun.  (afterwards  Sir  Robert  Shaw),  for  his 

^^  perusal,  but  he  wished  to  show  it  to  his  law-agent  for  his  approvaL 

Ain>EB80N.    I  think,  except  the  omission  I  mentioned  to  Terry,  all  the  other  parts 


Statement,  are  right  and  satisfactory.  I  am  sorry  for  the  short  delay  that  may 
now  happen,  but  you  will  allow  that  it  is  better  all  parties  should  be 
satisfied  in  such  a  business  than,  when  executed,  it  should  occasion 
any  unpleasant  feelings  afterwards.  I  met  Sir  J.  C.  Anderson  this 
day,  and  agreeable  to  his  wish,  I  have  left  the  second  deed  with  him 
for  his  perusal." 

It  appdiured  ft'om  the  bill  of  costs  that  in  consequence  of  this 
letter,  the  memorandum  (by  which  it  was  stipulated  that  credit  for 
the  interest  on  the  sum  of  £2079  should  be  allowed  to  Peter 
Maziere  in  payment  of  the  £200  annuity)  was  indorsed  on  both 
parts  of  the  settlement. 

The  evidence  of  the  four  trustees,  with  respect  to  the  £250 
annuity,  was  as  follows : — Sir  Robert  Shaw  deposed — "  There  was, 
as  I  at  the  time  understood,  and  do  believe,  an  agreement  by  or  on 
behalf  of  John  William  Anderson,  during  the  treaty  respecting  his 
marriage  with  Cornelia  Anderson,  that  he  should  settle  upon  or 
secure  to  her  a  jointure,  but  in  what  amount  exactly  I  do  not  now 
recollect ;  and  that  jointure  was  secured  on  his  property  generally, 
as  I  then  understood  and  do  believe,  as  an  equivalent  for  the  pro- 
perty or  money  then  brought  to  him  by  her." — Here  the  property 
of  Mrs.  Anderson,  included  in  the  settlement,  was  specified  by  the 
witness,  who  also  stated  that  Mrs.  Anderson  then  also  had  a 
sum  of  about  £700,  in  ready  money ;  he  then  continued  thus : — 
"I,  however,  certainly  considered  at  the  time  that  such  jointure 
was  bona  fidcy  and  that  same  was  secured  upon  whatever  pro- 
perty the  said  John  William  Anderson  was  then  possessed  of,  but 
I  am  quite  unable  to  specify  the  nature  or  particulars  of  that 
property.*' 

Mr.  White,  in  his  deposition,  stated  that  he  had  not  any  recollec- 
tion whatsoever  of  the  contents  or  existence  of  the  settlement. 

Mr.  Boyle's  deposition  was : — "  I  have  a  general  recollection  that 
during  the  negotiation  respecting  the  marriage  it  was  intended,  and 
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• 

HA  arrangement  was  entered  into,  or  made  on  the  part  of  John  W.        1850. 

*                                          Chanoenfx 
Anderson,  that  he  should  secure  to  the  said  Cornelia  a  jointure  on     ' , ' 

WHITE 

(as  I  best  recollect  and  believe)  his  property  generally;  but  my  ^^ 

recollection  on  the  subject  is  not  very  accurate,  and  I  am  quite    Anderson* 
unable  to  set  forth  the  amount,  or  to  specify  the  nature,  of  the  pro-      statemetu, 
perty  he  charged,  or  meant  to  charge." 

Sir  James  C.  Anderson  deposed  as  follows : — '^On  the  negotiation 
for  the  marriage  there  was  an  agreement  entered  into  by  John  W. 
Anderson  that  he  should  secure  to  Cornelia  Anderson  a  jointure  of 
£260  out  of  whatever  property,  whether  real  or  personal,  he  was 
then  possessed  of,  or  might  at  any  time  afterwards  become  pos- 
sessed of." 

Sir  James  Anderson  also  stated  that  he  had  advised  his  brother 
John  W.  Anderson  so  to  secure  the  jointure,  and  that  he  (Sir  J.  A.) 
understood  from  John  W.  Anderson  at  the  time  of  the  marriage  that 
he  intended  to  charge  the  jointure  upon  the  estate  known  as  the 
Fermoy  Race-course  (Boherboy),  and  that  he  afterwards,  upon  pur- 
chasing East  and  West  Grange,  had  told. him  (the  witness)  that  he 
considered  it  to  be  liable  to  the  jointure. 

Evidence  was  also  given  of  applications  made  shortly  after  the 
death  of  John  W.  Anderson  by  Cornelia  Anderson  in  respect  of 
the  £250  annuity  to  Mr.  Boyle  and  to  her  brother,  but  that  they> 
in  consequence  of  the  very  embarrassed  state  in  which  Mr.  Anderson 
had  left  his  affairs,  and  of  the  smallness  of  her  income,  discouraged 
her  from  seeking  to  enforce  her  claim  by  resort  to  litigation. 

Mr.  Brewster y  Mr.  Francis  Fitzgerald  and  Mr.  J,  H,  Orpen,  for 
the  plaintiff. 

The  covenant,  even  as  it  now  stands  in  the  settlement,  according  ArgumeiU% 
to  its  natural  construction,  should  be  held  to  charge  the  annuity  of 
£250  upon  such  real  and  personal  property  only  as  Mr.  Anderson 
died  seised  or  possessed  of.  Had  there  been  any  intention  at  the 
date  of  the  settlement  to  create  a. charge  in  prtesenii,  the  lands  of 
Boherboy,  of  which  Mr.  Anderson  was  then  seised,  would  have  been 
named.    In  Ennis  v.  Smith  (a)  a  covenant,  nearly  similar  to  that 

(aj  Jo.  &  Car.  Exch.  R.  40a 
VOL.  1.  55 
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1860.        here,  was  restricted  in  its  operation  to  the  property  of  the  cove- 
v— -y— J     nantor  left  at  his  death  after  payment  of  his  debts.     So  in  Kirkham 
^  V.  Needhain{a\  the  husband,  previously  to  marriage,  settled  part 

ANDERSON,  of  his  rcftl  estates,  and  covenanted  that  he  would,  by  will  or 
Armaneiu,  otherwise,  give,  devise  and  bequeath  aU  other  his  real  estates, 
and  also  all  his  personal  estate  and  effects  whatsoever,  to  his 
children.  It  was  held  that  this  applied  only  to  such  real  and 
personal  property  as  he  should  be  possessed  of  at  his  death,  and 
that  he  might  therefore,  wi^out  breadi  of  the  covenant^  sell  an 
estate  which  he  was  seised  of  at  the  marriage,  but  which  was  not 
included  in  the  settlement.  A  like  interpretation  was  put  upon 
marriage  articles  in  McDonnell  v.  McDonnell  (b).  The  word 
"whatever"  is  a  referential  phrase — something  is  to  be  predicated 
of  it — ^it  can  be  rationally  explained  only  by  applying  it  to  property 
lefb  at  the  death  of  Mr.  Anderson — an  event  expressly  pointed  at 
by  the  words  "  in  the  event  of  the  decease  of  the  said  John  W. 
Anderson,"  which  words  are  unnecessarily  introduced,  if  not  for 
the  purpose  of  limiting  the  covenant  to  the  property,  of  which  he 
may  then  be  in  possession.  Were  this  not  so,  the  words  ^  in  case 
the  said  Cornelia  shall  survive  him,"  which  are  also  to  be  found  in 
the  covenant,  would  alone  have  been  sufficient.  It  would  have  been 
moAt  imprudent  for  a  person  engaged  in  trade  to  enter  into  such  a 
covenant  as  for  the  defendant  it  is  here  contended  that  this  is  ; 
prima  facie  the  inference  must  be,  that  he  would  leave  his  pn^rty 
unfettered.  The  cases  of  Lewis  v.  Madocks  (c),  and  Randall  y. 
Willis  (d)y  which  will  be  cited  on  the  other  side,  are  not  consistent 
with  each  other ;  in  the  one  case  the  specific  lands  purchased  were 
decreed  to  belong  to  the  wife,  in  the  other  to  the  heir. 

Secondly — ^It  is  manifest  that  there  is  an  cMnission  in  this  cove- 
nant ;  and  should  the  Court  be  of  opinion  that  the  words  which 
ought  to  be  supplied  are  not  sufficiently  indicated  by  the  context, 
it  ought  to  exercise  in  this  case  its  unquestionable  jurisdiction  in 
the  rrformation  of  deeds.  The  handwriting  of  Mr.  Anderson  himself 
in  the  pencil  memorandum,  limiting  the  covenant  to  such  property 

(a)  8  B.  &  Aid.  531.  (6)  4  Dru.  &  War.  376. 

(c)  8  Ves.  150;  S.  C.  17  Ves.  48.  (<0  5  Ves.  262. 
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as  he  shouM  die  poBsessed  of,  is  the  best  posaiUe  evidenee  of  what        18^0. 

Chancerjf. 

this  oo¥eiiant  was  intended  to  be ;  and  it  ia  plain  that  Mr.  Terry     ^— -v- — ' 
made  a  mistake  in  drawing  up  the  oovenant  as  it  now  stands.    In  ^ 

JefMns  V.  Qumehant  (a),  a  settlement  was  reformed  in  favour  of  amdhrson. 
the  issoe  against  the  devisee  of  the  husband  (daiming  under  the  Argument. 
reversion)  by  the  husband's  leUer  of  instructions  for  drawing  the 
settlement.  The  Lord  Chancellor  there  says : — "  It  is  said  I  ought 
not  to  take  this  as  the  only  instructions ;  but  I  think  it  does  not 
appear  that  there  were  any  other  instructions,  and  it  is  admitted  that 
the  settlement  was  made  in  consequence  of  this  letter."  In  Barstow 
V.  Kilvington  {b\  a  marriage  settlement  was,  against  the  heir  of  the 
mother  (whose  the  estates  had  been)  claiming  the  reversion,  reformed 
in  favour  of  the  younger  children,  in  accordance  with  a  letter  from 
her,  written  on  the  marriage  of  her  daughter  twenty-six  years  after 
her  own  marriage.  Without  casting  any  imputation  of  an  inten- 
tional departure  from  truth  on  the  answer,  or  on  the  parol  evidence, 
the  Court,  when  it  looks  at  the  memorandum  of  Mr.  Anderson,  may 
conclude  that  the  defendant  and  the  witnesses  examined  on  her 
behalf  have  been  under  an  erroneous  impression  ;  lUera  scripta 
manet. 

The  property  put  in  settlement  was  not  exclusively  that  of  Mrs. 
Anderson.  She  is  given  an  interest  in  the  surplus  of  the  proceeds 
of  the  poUcy  of  £3000  belonging  to  Mr.  Anderson.  Therefore  this 
covenant  is  not  the  only  equivalent  for  her  property.  The  mere 
prevention  of  the  accruer  of  the  marital  right  is  a  valuable  con- 
sideration. 

Mr.  ChrisHanf  Mr.  Deasy,  and  Mr.  Wesiroppy  for  the  defendant 

Cornelia  Anderson. 

In  construing  this  covenant,  the  scope  of  the  whole  settlement 

(a)  5  Ves.  596,  ».  (6)  5  Ves.  593. 

t — ■ ■ 

Note. — In  addition  to  the  cases  cited  in  the  text,  vide,  as  to  the  reformation  of 
documents,  Henhle  v.  Royal  Exchange  Assurance  Company  (1  Yes.  317)  ;  Baker 
y.  Paine  (1  Yes.  456) ;  Motteux  v.  London  Assurance  Company  (1  Atk.  545) ; 
Alexander  v.  Crosbie  (LI.  &  G.  ten^.  Sug.  145) ;  Earhidge  v.  Wogan  (5  Hare, 
258);  Pearce  v.  Verheke  (2  Beav.  333);  Walsh  v.  Trevanion  (16  Sim.  178); 
Baily  V.  Lloyd  (5  Russ.  330)  Cole  v.  Knight  (3  Mod.  277) ;  Duke  of  Bedford  v. 
Marquis  of  Abercom  (1  Myl.  &  Cr.  312) ;  Exeter  r.  Exeter  (3  Myl.  k  Cr.  371). 
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and  the  motives  of  the  parties  must  be  coDsidered.  The  implied 
object  of  every  marriage  settlement  is  to  provide  for  the  wife  and 
children.  The  parties  here  were  not  content  with  resting  upon 
implication  only.  In  the  preamble  to  the  operative  part  of  the 
settlement  it  is  stated  that  Mrs.  Anderson  conveys  her  property,  as 
mentioned  afterwards,  "  in  consideration  of  the  marriage  and  of  the 
provision  thereinafter  made  and  provided  for  her  by  the  said  John 
William  Anderson."*  This  is  the  true  key  to  the  settlement  Sub- 
stantially there  was  not  any  provision  made  by  Mr.  Anderson  for 
his  wife,  except  the  annuity  of  £250 ;  for  it  is  idle  to  regard  the 
possible  surplus  of  the  proceeds  of  the  policy  of  £3000  after  pay- 
ment, with  interest,  of  his  debt  exceeding  £2000  to  Mr.  Maziere,  as 
a  provision  for  Mrs.  Anderson,  a  policy  too  upon  which  the  premiums 
were  to  be  paid  out  of  her  property.  Under  the  settlement  Mr. 
Anderson  derived  numerous  benefits,  viz.,  an  absolute  interest  in 
the  legacy  of  £1000  charged  on  Monkstown,  a  lifb  interest  in  the 
leasehold  property  in  Cork,  the  subjection  of  Mrs.  Anderson's  policy 
of  £2000  to  Mr.  Anderson's  debt  to  Maziere,  and  the  charging  of 
the  leaseholds  and  of  her  former  jointure  with  payment  of  interest 
upon  that  debt,  and  with  payment  of  the  premiums  upon  his  poliey 
of  £3000  ;  and  he  became  entitled  ^tire  mariti  to  a  sum  of  £700  in 
ready  money,  as  proved  by  Sir  Robert  Shaw.  To  counterpoise  all 
these  advantages  derived  by  the  husband,  it  was  a  fair  stipulation 
on  her  part  to  require  a  covenant  charging  the  annuity  of  £250 
upon  whatever  property,  real  or  personal,  he  then  or  afterwards 
might  possess.  It  was  such  a  contract  as  a  prudent  father  ought  to 
have  obtained  for  his  daughter ;  there  cannot  be  any  doubt  that  Mr. 
Maziere  must  be  considered  as  placed  in  loco  parentis  to  Mrs. 
Anderson  at  the  time  of  her  marriage.  The  construction  contended 
for  on  the  part  of  the  plaintiff,  if  the  trille  one,  would  have  left  the 
husband  an  unrestrained  power  of  disposition  over  his  property: 
Jones  V.  Martin  (a) ;  and  accordingly  have  subjected  the  annuity  for 
the  wife  to  the  vicissitudes  of  trade.  Such  an  arrangement  could 
never  have  been  fairly  designated  *'  a  provision  "  for  her,  and  is 
neither  probable  or  rational.     That  this  Court  will  struggle  with 

(a)  5  Ves.  266,  n  ;  S.  C,  2  Anst.  882. 
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language  in  order  to  support  the  main  intent  of  marriage  settlements  1850. 

is  strongly  exemplified  by  Hope  v.  Clifden  (a),  Woodcock  v.  D%ike  v.— -^^2j 
of  Dorset  {h)y  and  cases  of  that  character.      That  the  lands  of 

Boherboy  at  least  are  bound  by  this  covenant,  is  shown  by  FcUkner  andebson. 


V.  O'Brien  {c)y  where  it  was  held  that  a  covenant  that,  notwith-  Argument. 
standing  any  former  grant  of  £1500  charged  upon  the  whole  estate 
of  the  covenantor,  the  lands  of  Blackacre  and  Whiteacre  should  stand 
exonerated  therefrom,  and  that  all  his  other  lands  and  estates  should 
stand  charged  therewith,  created  a  charge  on  the  lands  of  which  he 
was  then  seised  or  possessed,  though  not  specified  by  name.  Lord 
Manners  there  said : — "  This  constitutes  a  clear  charge  upon  all  his 
(the  covenantor's)  estates,  the  words  being, '  that  all  his  estates  are 
charged,  not  that  he  will  charge  his  estates,'  which  distinguishes  this 
case  ^m  Fremoult  v.  Dedire  {d)r  So  here  the  words  are,  "  shall 
be  charged  and  chargeable  with  and  subject  to,"  &c.,  not  that  '^  he 
will  charge  them."  There  were  not  any  subsequently  acquired 
estates  in  Falkner  v.  O'Brien.  Lord  Manners  did  not  there  decide, 
or  even  intimate,  an  opinion  that  he  would  have  confined  the  opera- 
tion of  the  covenant  to  present  estates  merely.  Here  there  are 
subsequently  acquired  estates.  There  is  no  restriction  in  the  present 
case  as  to  the  property  to  which  the  covenant  should  apply.  The 
word  "  whatever  "  is  most  comprehensive,  and  there  is  nothing  tend- 
ing to  limit  it  to  property  at  the  death  of  the  husband ;  and  the 
words  *'  in  the  event  of  the  decease  of  John  WiUiaiA  Anderson " 
mark  the  period  at  which  the  enjoyment  of  the  annuity  is  to  com- 
mence, and  cannot  be  so  strained  as  to  be  applied  to  the  property  on 
which  it  is  charged.  The  phrase  '^wherever  situate"  points  to 
more  estates  than  one,  and  accordingly  shows  an  intention  to  charge 
more  estates  than  Boherboy,  the  only  one  which  he  then  possessed. 
Generalia  verba  sunt  generaiiter  intelligenda^  and  must  be  taken  in 
their  largest  sense,  imless  qualified  by  some  special  words :  3  Inst, 
p.  76.  To  the  same  effect  is  the  trite  maxim,  verba  chartarum 
fortius  accipiuntur  contra  proferentem.  That  a  covenant  professing 
to  bind  subsequently  acquired  property  constitutes  in  equity  a 

(a)  6  Ves.  499.  (6)  3  Bro.  C.  C.  509. 

(c)  2  BaU  &  B.  214.  (d)  1  P.  Wms.  429. 
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£^>eoifie  Kea,  i«  bow  beyond  eontroveray :  Lytier  v.  Burrou^ka  (a) ; 
Metealf  f.  AnMi^hciy  of  York  (b)  ;  Lewis  v.  IfodooAf  (c);  12m- 

WBITE 

^  db//'  v.  I9^t7/w  (d))  whicb  two  laiteF  oases  coiiioide  in  the  main  pointy 

ANDBBSON.  viz.,  tfaat  sucli  a  ooTenant  is  a  specific  charge  upon  the  property 
which  it  professes  to  bind.  To  the  same  effect  are  Tooke  y.  Biast' 
ings  («)  ;  Roundeli  v.  Breary  (/)  ;  Grafiey  v.  Humpage  {ff)  ; 
Jffanket  y.  Jones  {h) ;  Master  v.  De  Cnrismar  {%) ;  Weliesiej^  v. 
Weilesley  {k) ;  Hardetf  v.  GWeii  (/)  ;  Zydtf  v.  Jfynn  (m),  in  which 
latter  case  the  property  was  only  in  expectancy^  and  the  covenant 
held  to  be  unafRdcted  by  the  bankruptcy  of  the  covenantor,  which 
occurred  previously  to  his  acquisition  of  the  property. 

The  case  of  Ennis  v.  Smith  (n),  cited  on  behalf  of  the  plaintiff,  is 
quite  inapplicable  here,  because  the  settlement  there  sul]jeoted  the 
property  to  legacies,  which  plainly  showed'  the  intention  that,  the 
debts  should  be  first  paid,  and  therefore  the  Court  of  Exchequer 
narrowed  the  application  of  the  covenant  to  such  property  as  the 
covenantor  died  possessed  of.  In  Ravenshaw  v.  HoUi9r{oy^  a 
covenant,  containing  words  of  minor  force  to  those  here^  wae 
applied  to  subsequently  acquired  estate.  The  covenantor  there  waa 
seised  of  estates  in  tail  and  in  fee  at  the  time  of  entering  into  a 
covenant  to  pay  an  annuity  to  his  daughter  out  of  f^e  rents,  profita 
and  annual  income  of  his  real  and  personal  estate.  Of  coiuve 
upon  the  estate  tail  the  covenant  did  not  then  attach;  but  he 
having  subsequently  suffered  a  recovery  of  the  hereditaments  of 
which  he  was  seised  in  tail,  that  covenant  was  held  a  charge  upon 
them,  and  must  have  been  so  held  upon  the  ground  Uiat  it  charged 
any  subsequently  acquired  estates  in  fee.  The  ruling  of  the  Court 
there  as  to  the  covenants  to  settle  an  estate  of  £200  per  annum,  or 


(«)  IDnu^Wal.  14a 

(c)  8  Ves,  150;  S.  C.  17  Ves.  48. 

(c)  2  Vera.  97. 

{g)  1  Beav.  46, 

(i)  11  Beav.  184. 


(&)  IM7.  &Cr.547. 

(rf)  5  Vea.  262. 

(/)  2  Vera.  482. 

(A)  5Bro.  P.  C.  136,  TomL  ed. 

(A)  4  Myl.  &  Cr.  561. 


(0  13  Jnr.  777,  since  reported;  12  Beav.  182. 
(«)  1  M.  &  K.  683.  («)  Jo.  &  Car.  Exch.  R.  400. 

(0)  7  Sim.  3,  affirmed  (on  appeal)  by  Lord  tiyndhui:st. 
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£4000  in  lieu  of  it  on  certaiB  trusts  for  tbe  benefit  of  his  daugkier        1850. 
and  her  husband  and  issue,  does  not  afiect  the  ruling  as  to  the     v.-^.^ — ^ 
covenant  to.  pay  the  annuitj,  with  reference  to  which  only  was  the  ^^ 

allusion  made  by  the  covenantor  to  the  rents,  profits  and  annual  anbbbsoh. 
income  of  his  real  and  personal  estate.  Whether,  therefore,  the  Argtmeiu. 
Court  is  guided  by  the  anoieBt  maxims  of  the  law,  or  by  the  train 
of  judicifd  decisione  upon  covenants  resembling  the  present,  it  is 
bound  to  adopt  tbe  most  ^comprehensive  interpretation,  and  accord- 
ingly to  hold  that  all  the  property  of  .John  W.  Anderson,  kom  the 
moment  of  its  acqaisition  by  him,  was  well  charged  with  the  amtBity 
of  X250  by  tke  covenant  as  it  now  stands. 

fini  secondly,  the  pliuntiff  prays  tbe  Court  to  alter  this  covonlmt 
so  as  io  render  it  consonant  with  a  pencilled  memorandnm  indorsed 
on  tite  draA;  of  the  settlement — a  prayer  which  must  have  been 
refused,  even  if  the  defendant  had  whoHy  refrained  freon  entering 
into  evidence,  and  nmply  hj  her  answer  denied  that  she^  or  those 
eonoestied  for  her,  had  ever  entered  into  the  contract  alleged  Iff  the 
plaintiff. 

In  Lard  Imham  v.  Child  {a\  in  speaking  of  the  reformation  of 
documents  on  tbe  ground  of  mistake,  Lord  Thurlow  says  :**^''  That 
it  (mistake)  should  be  proved  as  much  to  the  satisfiustion  of  the  Court 
as  if  it  were  admitted.  The  difficulty  of  this  is  so  great,  that  there  is 
no  instance  of  its  prevailing  against  a  party  insisting  that  there  waa 
no  mistake*''  Supposing  eren  that  Mr.  Anderson  intended  that  the 
coV<enant  ^ould  embrace  only  such  property  as  remained  to  him  at 
his  death  after  payment  of  his  debts,  that  was  never  the  intention  or 
beliof  of  the  defendant;  the  pencilled  memorandum  was  written  by 
Mr.  Anderson  only,  and  does  not  appear  during  the  whole  progi^esd 
of  the  negotiation  to  have  been  shown  to  the  defendant  or  her 
fnends.  The  question  is  not  quo  animo  Mr.  Anderson  made  the 
settiement,  but  quo  animo  the  defendant  understood  and  accepted 
it.  As  to  the  great  weight  to  be  given  to  the  answer  of  a  defendant 
in  cases  like  this,  the  authorities  are  unanimous.  In  addition  to 
that  of  Lord  Thurlow,  already  quoted,  there  may  be  mentioned  that 
of  Lord  Eldon  in  Beaumont  v.  Bradley  (6),  where  he  observes : — 

(a)  1  Bro.  C.  C.  92.  (b)  Tur.  &  Ruas.  41. 
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1850.        "In  cases  of  this  nature  great  weight  must  be  given  to  what  is 
dumcery, 
N— V ^     reasonably  and  properly  sworn  on  the  part  of  the  defendant,  because 

WBIXE 

^^  it  must  be  a  very  strong  case  that  would,  even  in  a  recent  transac- 

ANDEBSON.  tiou,  Operate  to  overturn  or  vary  a  solemn  instrument;  and  after  the 
Argumeta,  l&ps^  of  so  long  a  time,*  it  must  be  a  case  that  leaves  no  reasonable 
doubt — a  cctse  that  must  satisfy  the  conscience  of  the  Court  or  of 
a  jury ;  but  it  is  only  after  great  consideration  that  such  a  case 
should  be  sent  to  a  jury."  In  The  Marquess  of  Toumsend  v. 
Stangroom  (a)y  Lord  Eldon  acted  on  the  same  principles,  and  to 
those  principles  Sir  Edward  Sugden  warmly  expressed  his  adhe- 
rence in  Mortimer  v.  ShortM  (b).  Had  it  even  been  proved,  which 
it  has  not,  that  at  one  time  during  the  marriage  treaty  the  terms  of 
the  memorandum  had  been  accepted  by  all  the  parties,  there  is  no 
date  or  other  evidence  to  show  that  it  constituted  the  final  contract. 
In  Breadalhane  v.  Chandos{c\  Lord  Cottenham  observes: — ''In 
order  to  justify  the  Court  in  correcting  the  settlement,  it  must  be 
proved  not  only  that  the  contract  was  different  from  that  which  the 
settlement  carried  into  effect,  but  that  there  was  no  change  of  inten- 
tion by  which  the  circumstance,  that  the  settlement  did  not  follow 
the  terms  of  the  original  contract,  might  be  explained."  Mr.  Justice 
Story,  in  his  Treatise,  says : — "  For,  as  the  parties  are  at  liberty  to 
vary  the  original  agreement,  if  the  circumstances  of  the  case  lead  to 
the  supposition  that  a  new  interest  has  supervened,  there  can  be  no 
just  claim  for  relief  on  the  ground  of  mistake.  The  very  circum- 
stance that  the  final  instrument  of  conveyance  or  settlement  difiers 
from  the  preliminary  contract,  afford£i  pf  itself  some  presumption  of 
an  intentional  change  of  purpose  or  agreement,  unless  there  is  some 
recital  in  it,  or  some  other  attendant  circumstance,  which  demon- 
strates that  it  was  merely  in  pursuance  of  the  original  contract:" 
1  Eq.  Jur.,  s.  160,  p.  148,  2nd  ed.  Here  the  recitals  all  are  in  sup- 
port of  the  covenant  as  it  stands  in  the  settlement.  The  case  of 
Jenkins  v.  Quinchant  {d),  cited  for  the  plaintiff,  was  a  postnvptial 


(a)  6Ve8.328. 

(c)  2  Myl.  &  Cr.  739,  740. 


(6)  2  Dm.  &  War.  363. 
(<f)  Uhimp, 


*  In  that  case  twenty-four  years. 
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^ttlement,  and  both  in  that  case  and  Barstow  t.  Kilvington  (a)        1850* 

Chancery*. 
the  reform  granted  was  based  upon  the  letters  of  the  parties  against     v^— ^— ,• 

whom  it  was  sought.  ^  ^^ 

In  Bunbury  ▼.  Lloyd  (b)  the  settlement  was  not  consistent  with  andekson* 
the  instructions  of  the  settlor  so  fat  as  they  appeared  in  evidence  ;  Argument. 
and  the  prior  and  subsequent  acts  and  declarations  of  the  settlor 
were  consistent  with  the  instructions,  and  inconsistent  with  the 
settlement ;  but  it  did  not  appear  what  was  the  final  contract  of  the 
parties ;  yet  as  it  was  possible,  though  not  probable,  that  the  settlor 
might  have  agreed  to  make  such  a  settlement  as  was  in  fact  eze* 
cuted,  Sir  Edward  Sugden  refused  to  relieve  on  the  ground  of 
mistake,  and  accordingly  dismissed  the  bill.  That  case  is  much 
stronger  than  the  present,  because  when  the  parol  evidence,  given  on 
behalf  of  the  plaintiff,  is  considered,  it  is  apparent  that  the  acts  and 
declarations  of  Mr.  Anderson  are  conformable — not  to  the  memO" 
randum — but  to  the  settlement.  The  evidence  of  Sir  J.  Anderson 
is  distinct  on  this  head.  His  depositions,  and  those  of  Mr.  Boyle 
and  Sir  Robert  Shaw,  all  prove  that  their  understanding  of  the 
contract  was  the  reverse  of  that  insisted  on  by  the  plaintiff,  and 
show  that,  if  there  be  any  ambiguity  in  the  covenant,  it  should  be 
reformed,  if  at  all,  in  favour,  not  of  the  plaintiff,  but  of  the  defend- 
ant. The  letter  from  Dublin  of  Mr.  Maziere  (under  whom  the 
plaintiff  claims)  demonstrates  his  satisfaction  with  the  settlement, 
which  he,  being  in  loco  parentis  to  the  defendant,  was  bound  to 
have  properly  drawn.  If  it  had  contained  any  thing  contrary  to 
the  intention  of  Mr.  Anderson,  he  had  ample  opportunity  of  detect- 
ing it.  The  covenant  was  on  the  last  skin  of  parchment,  and 
therefore  actually  before  his  eyes  when  he  executed  the  settlement. 
A  similar  circumstance  was  by  Sir  Edward  Sugden  deemed  worthy 
of  notice  in  Bunbury  v.  Lloyd.  Great  deliberation  was  used  in 
preparing  the  settlement,  eminent  Counsel  having  been  no  less  than 
five  times  consulted,  and  frequent  amendments  seem  to  have  been 
made  in  the  draft.  Under  the  circumstances,  it  is  impossible  for  the 
Court  to  vary  this  settlement. 

Counsel  also  mentioned,  as  cases  in  which  a  reformation  was 

(a)  5  Ves.  593.  {b)  1  Jo.  &  Lat.  638. 

VOL.  1.  56 
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1860.        refused,  Shelburne  v.  Inchiquin  (a)y  and  Harwood  v.   Waliii{b)y 
v^-.v^llfll'     in  the  former  of  which  Lord  Thurlow  says  that  the  testimony 

WHITE 

necessary  to  support  a  bill  for  reformation  must  be  ^  strong  and 
ANDERSON.   Irrefirs^ble." 


The  Lord  Chancellor. 
Judgment.  This  case  is  not,  upon  the  whole,  free  from  doubt;  but  I  have 

not  any  hesitation  in  saying  that  the  prayer  of  the  bill,  so  far  as 
it  seeks  a  reformation  of  the  settlement,  cannot  be  complied  with. 
It  prays  specifically  "that  it  may  be  decreed  that  the  covenant 
of  John  William  Anderson,  in  the  marriage  settlement,  .bearing 
date  the  2nd  of  December  1823,  for  providing  an  annuity  of  £250 
for  the  defendant  Cornelia  Anderson,  affected  such  lands  and  pro- 
perty, real  and  personal,  as  the  said  John  William  Anderson  died 
seised  or  possessed  of;  or  if  necessary,  that  the  said  settlement, 
and  the  covenant  in  that  behalf  therein  contained,  may  be  reformed 
in  accordance  with,  and  be  made  conformable  to,  the  instructions 
so  given  by  the  said  John  William  Anderson  to  the  said  John  Terry, 
as  contained  in  the  said  memorandttm  or  note  written  on  the  draft 
of  said  settlement  hereinbefore  referred  to  and  set  forth,  and  to  the 
intentions  of  the  parties  to  the  said  settlement,  by  limiting  the  said 
charge  of  £250  per  annum  therein  mentioned  to  such  lands  and 
property  as  the  said  John  William  Anderson  should  die  possessed 
of.**  So  that  the  Court  is  called  upon  to  say  that  this  was  the  con- 
struction put  upon  the  covenant  not  only  by  Mr.  Anderson,  but 
also  by  all  of  the  parties  to  the  settlement. 

There  was  not  any  difference  of  opinion  at  the  Bar  as  to  the 
grounds  upon  which  a  Court  of  Equity  will  reform  a  settlement. 
One  of  &ose  grounds  is  fraud,  but  it  is  not  pretended  that  any  fraud 
exists  in  this  case.  Another  ground  is  mistake ;  and  that  is  the  basis 
on  which  the  plaintiff  h«re  rests  his  claim  fbr  this  special  relief. 
Now  with  regard  to  mistake,  Lord  Thurlow,  in  Lord  Imham  v. 
Child  (c),  which  was  cited  for  the  defendant,  says : — '^  That  it  should 
be  proved  as  much  to  the  satisfaction  of  the  Court  as  if  it  were 

(a)  1  Bro.  C.  C.  338 ;  and  5  Bro.  P.  C.  (6)  2  Ves.  195. 

(e)  1  Bro.  C.  C.  92. 
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tdmitted.    The  difficulty  of  tluB  is  so  great,  that  there  is  no  instance        1860. 

1     M       Chancery, 
of  its  prevailing  against  a  party  inaisting  that  there  was  no  mistake.       v , • 

WHITE 

In  the  present  case  the  only  eyidence  of  instructions  so  to  he  called  ^ 

is  evidence  of  instructions  given  by  Mr.  Anderson  only.  That  andeeson. 
evHenoe  consists  of  a  memorandum  written  in  pencilling  on  a  Judgment. 
blank  page,  at  the  end  of  what  is  said  to  have  been  the  original 
draft  of  the  setdement,  which  memorandum  is  in  the  handwriting  of 
Mr.  Anderson,  and  is  as  foUows  :-^*^  Mr.  Terry  has  omitted  to  insert 
a  clause  subjecting  whatever  property  Mr.  Anderson  may  die  pos- 
sessed of  to  a  yearly  rentcharge  of  £250  for  the  benefit  of  Mrs.  H. 
Maaiere  during  her  life,  exclusive  of  such  other  advantage  as  she 
may  be  entitled  to  by  the  foregoing  deed."  These  instructions  were 
given  at  an  intermediate  stage  of  the  transaction  itself,  in  fact  during 
the  progress  of  th^  settlement.  They  were,  I  will  say,  given  prior 
to  the  insertion  of  the  covenant;  and  I  will  further  assume  that  they 
comprised  the  then  actual  intentions  of  Mr.  Anderson  himself  upon 
the  subject.  But  there  is  not  a  particle  of  evidence  to  show  that 
such  was  the  intention  of  the  other  parties  to  the  settlement  I 
find  too  Mr.  Terry  acting  not  simply  upon  the  memorandum  itself. 
And  so  far  from  the  intention  of  all  the  parties  to  the  settlement 
being  similar  to  that  attributed  to  Mr.  Anderson,  the  parol  testimony 
uniformly  tends  to  prove  the  reverse  to  have  been  the  fa<;t.  The 
trustees  of  the  settlement,  executed  on  Mrs.  Anderson's  first  mar- 
riage, namely,  Sir  Robert  Shaw  and  Alexander  Boyle,  were  also 
parties  to  the  settiement  on  her  marriage  with  Mr.  Anderson  ;  and 
the  impression  of  both  seems  to  have  been  quite  the  contrary  of  that 
which  the  prayer  of  this  bill  calls  upon  me  to  say  it  was.  Sir 
Robert  Shaw,  I  observe,  states  (tiller  alia)  that  he  considered  the 
jointure  to  have  been  *' bona  fide''  Sir  James  Anderson,  the 
brother  of  Mr.  Anderson,  and  one  of  the  trustees  of  this  settlement, 
has  also  been  examined ;  his  evidence  is  quite  clear  as  to  his  own 
impression  with  regard  to  the  actual  contract  between  the  parties, 
and  he  also  adds  that  Mr.  Anderson  himself  both  at  and  subse- 
quently to  the  execution  of  the  settlement,  had  stated  to  him  that  he 
intended  to  charge  the  jointure  upon  all  property,  real  and  personal, 
which  he  (Mr.  A.)  then,  or  subsequently,  might  possess.     It  would 
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1850.        be  impossible  to  disregard  the  concurrent  testimony  of  all  these 

Chancery.  ,  ■»>         ,  i  «  ,  -r    /.    <•      , 

^ V '     Witnesses.     But  the  case  does  not  rest  there,  because  I  find  also 

^  that  the  answer  of  Mrs.  Anderson  is  to  the  same  effect.     Nothing 

ANDERSON,    can  be  more  clear  than  her  denial ;  after  stating  her  belief  that  the 


Judgment,  pencilled  memorandum  was  in  the  handwriting  of  Mr.  Anderson, 
she  says  '*  that  said  pencilled  note  or  memorandum,  by  whomsoever 
written,  did  not  form  the  basis  of  said  settlement  or  the  final  contract 
between  the  parties  thereto,  but  that  it  was  throughout  understood 
and  intended,  and  expressly  stipulated  by  and  between  all  the 
parties  to  the  settlement,  that  in  consideration  for  the  considerable 
advantages  derived  by  said  John  William  Anderson  under  the  settle- 
ment, the  annuity  of  £250,  provided  for  this  defendant^  should  be 
charged  upon  all  the  estate,  real  and  personal,  of  the  said  John 
William  Anderson,  of  which,  at  the  date  of,  or  subsequently  to, 
the  marriage,  he  was  or  should  be  seised  or  possessed;  and  this 
defendant  believes  that  said  pencil  observation  or  note,  by  whom- 
soever written,  was  hastily  written,  and  did  not  contain  the  true 
intent  and  meaning  of  the  said  John  William  Anderson ;  and  saith 
that  such  instructions  were  never  assented  to  by  her,  or  by  any 
person  as  sh^  believes  on  her  behalf,  nor  would  this  defendant,  or 
any  of  her  friends  or  trustees,  have  assented  to  any  such  contract  or 
arrangement  upon  her  part." 

Now  what  is  there  in  the  present  case  to  countervail  that  answer  ? 
Nothing  but  the  memorandum.    In  Mortimer  v.  Shortall  (a)  a  lease 
*  was  rectified  against  the  answer  of  the  defendant ;  but  there  was 

not  only  the  direct  evidence  of  the  solicitor  who  prepared  the  lease, 
and  the  evidence  of  other  witnesses  as  to  the  mistake,  but  there  was 
also  evidence  on  the  face  of  the  lease  itself,  and  of  certain  other  docu- 
ments which  established  the  existence  of  the  mistake.  And  I  find  Sir 
Edward  Sugden  to  have  said  there : — "  Lord  Eldon  laid  it  down, 
and  I  do  not  remember  that  any  Judge  ever  found  fault  with  the 
proposition,  that  it  must  never  be  forgot  to  what  extent  the  defend- 
ant, one  of  the  parties,  admits  or  denies  the  agreement.  To  this  I 
fully  accede,  and  shall  always  be  prepared  to  act  according  to  that 
rule."     And  again  he  says  : — "  I  agree  with  the  proposition,  as  laid 

(a)  2  Dru.  &  War.  363. 
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down  by  the  defendant's  Counsel,  that  I  must  be  satisfied  that  there         1860. 

Chancery* 
was  a  mistake  on  both  sides,  for  I  cannot  otherwise  rectify  this  lease,     n-  ■  y   -^ 

WHIT£ 

A  mistake  on  one  side  might  be  a  ground  for  rescinding  a  contract,  ^ 

but  never  could  be  relied  on  as  a  reason  for  taking  from  a  man  what  Anderson. 
he  thought  he  was  to  get  under  his  agreement.*'  In  Bunbury  v.  judgment, 
Lloyd  {a)y  although  evidence  was  given  to  show  that  the  settle- 
ment was  not  consistent  with  the  instructions  of  the  settlor,  and  his 
prior  and  subsequent  declarations  were  in  conformity  with  the 
instructions,  but  not  with  the  settlement,  yet,  as  it  did  not  appear 
what  was  the  final  contract  between  the  parties,  and  it  was  possible 
that  the  settlor  might  have  agreed  to  execute  such  a  settlement  as  was 
in  &ct  perfected.  Sir  Edward  Sugden  refused  to  reform  the  settle- 
ment. In  this  case  I  have  evidence  clear  enough,  I  admit,  as  to  what 
at  one  time  was  the  intention  of  Mr.  Anderson.  But  on  the  other 
hand,  I  have  the  covenant  finally  drawn  in  a  manner  not  contradict- 
ing the  statements  of  Mrs.  Anderson  and  the  three  trustees.  It 
has  been  said  that  it  could  never  have  been  the  intention  of  the 
parties  to  fasten  such  a  covenant  on  personal  property.  How- 
ever, the  case  of  Lewis  v.  Madochs  (b)  shows  how  far  the  Court 
will  go ;  and  the  observations  of  Lord  Eldon,  when  that  case  came 
before  the  Court  on  the  second  occasion,  tend  to  show  that  such  a 
covenant  m/ty  reach  property  of  any  kind.  I  have  seen  marriage 
settlements  containing  a  schedule  of  personal  chattels  appropriated 
to  the  trusts  of  the  settlement.  It  is  a  question  of  intention  ;  there 
is  nothing  a  priori  so  impeachable  in  such  a  contract  as  to  invalidate 
it.  I  should  go  further  than  any  Judge  has  yet  ventured  to  do  were 
I  now  to  alter  this  covenant  merely  upon  the  fact  that,  at  a  particular 
stage  of  the  transaction,  the  covenantor  appears  to  have  entertained 
the  intention  attributed  to  him  by  the  plaintiff.  I  must  take  the 
instrument  itself  as  containing  the  final  instructions  of  the  parties. 
It  has  been  said  for  the  plaintiff  that  I  am  not  called  upon  to  alter 
the  settlement,  but  meiely  to  interpret  it  according  to  the  evidence  ; 
but  this  does  not  enable  the  parties  to  escape  from  the  difficulty. 

That  brings  me  to  the  really  important  point  in  the  case.     The 
plaintiff  calls  upon  me  to  say  that  the  covenant,  as  it  now  stands  in 

(aj  1  Jo.  &  Lat.  638.  (b)  8  Ves.  150;  S.  C.  17  Ves.  48. 
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1850.        the  settlement,  was  intended  to  attach  upon  such  property  only  as 
ChoHccfy- 
v^^-v '     Mr.  Anderson  should  die  possessed  of,  and  is  to  be  so  construed.  The 

^  first  question  is,  to  what  does  it  profess  to  i^ply  ?    It  is  admitted 

ANDERSON,  qu  both  sides  that  it  is  imperfectly  drawn,  and  it  is  also  admitted 
Judgment,  that  it  applies  to  the  property  of  Mr.  Anderson  only.  Assuming 
words  to  that  effect  to  be  incorporated  in  the  covenant,  to  what 
period  of  possession  does  it  refer  with  regard  to  bis  property  ?  The 
words  which  I  find  describing  the  property  are  very  general  and 
comprehensive : — "  Whatever  estates  and  property,  whether  real  or 
personal,  and  wherever  situate,  or  either  or  both  ;"  so  wide  in  thdr 
scope,  that  it  seems  to  me  to  lie  on  the  plaintifi*  to  show  some 
expression  tending  to  make  their  application  narrower  than  it  would 
appear  from  their  primary  signification — something  which  would 
limit  their  operation  to  the  property  of  Mr.  Anderson  at  his  death. 
For  the  plaintifi*  it  has  been  argued  that  such  would  have  been  the 
natural  intention  of  the  parties  in  such  a  case,  more  especially  as 
Mr.  Anderson  was  engaged  in  trade.  For  the  defendant  it  has 
been  strongly  relied  upon  that  almost  all  the  property  put  in  settle- 
ment proceeded  from  her  side;  that  numerous  and  important 
benefits  were  derived  by  Mr.  Anderson  under  that  settlement,  and 
that  this  covenant  on  his  part  was  but  a  fair  compensation  to  her  for 
the  advantages  which  she  conferred ;  and  that  it  should  be  read  in 
the  most  large  and  liberal  manner.  The  difficulty  on  the  plaintiff  is 
to  show  any  expression  which  could  control  the  covenant  to  pro- 
perty of  Mr.  Anderson  at  any  particular  time.  I  must  confess  that 
I  cannot  discover  any  words  which  say  that  it  means  such  property 
only — not  of  Mr.  Anderson — but  of  his  heirs  and  executors  at  the 
time  of  his  death.  Some  omission,  it  is  said,  has  evident^  been 
made ;  and  for  the  plaintiff  it  is  argued  that  the  words  '^  of  which 
he  shall  die  possessed  "  would  fully  and  naturally  supply  that  omis- 
sion. But  why  should  not  the  words  "  of  which  he  is  now,  or  at 
any  time  hereafter  shall  be,  possessed,"  eqi^ly  well  fill  the  blank  ? 
There  would  be  nothing  discordant  in  such  an  addition  to  the  gene- 
ral terms  in  which  the  clause  is  already  couched.  Those  terms  are 
sufficiently  large  to  comprise  both  present  and  future  property,  and 
there  is  not  a  word  to  limit  them,  in  my  judgment. 
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I  am  not  impressed  by  the  argument  that  the  allusion  to  the         1850. 
death  of  Mr.  Anderson,  contained  in  the  covenant,  is  to  be  regarded     ,   naruery,^ 
as  pointing  to  the  property  of  which  he  should  then  be  possessed ; 
that  allusion   marks  the  period   at   which   the  enjoyment   of  the    andebson. 
annuity  is  to  commence.     As  to  the  objection  that  he  was  in  trade,      judqment. 
and  therefore  ought  not  and  cannot  be  supposed  to  have  fettered  his 
property  by  such  a  covenant,  and  that  if  he  intended  to  bind  the 
lands  of  Boherboy,  of  which  he  was  then  seised,  h^  Would  have 
specially  named  them,  I  may  say  that  these  are  observations  tend- 
ing to  lead  to  a  different  conclusion.      The  real  property  which 
he  then  had  would  have  fallen  far  short  of  securing  £250  per 
annum ;  the  very  fact  of  his  being  in  trade  may  have  suggested  to 
Mrs.  Anderson  and  her  friends  the  necessity  of  such  a  covenant; 
imprudent  as  it  may  have  been  for  him,  it  was  not  so  for  her.    By 
not  naming  any  estate  in  the  settlement,  he  may  have  wished  to 
leave  it  open  for  him  to  settle  any  particular  property  for  the  pur- 
poses of  the  covenants 

I  cannot,  for  the  reasons  I  have  stated,  find  any  limit  in  this 
covenant  with  respect  to  the  time  of  possession  ;  but  if  the  plaintiff 
wish  that  I  should  send  the  case  for  the  opinion  of  a  Court  of  Law, 
I  have  no  objection  to  do  so. 

Counsel  for  the  plaintiff  declined  this  offer,  and  said  that  they 
would  rest  satisfied  with  his  Lordship's  opinion. 

The  Lord  Chancellor. 

The  bill  must  then  be  dismissed,  but  without  costs,  as  there  has 
evidently  been  some  mistake  or  misapprehension  on  one,  or  perhaps 
both  sides.  I  shall,  however,  insert  a  declaration  in  the  decree  that 
the  covenant  is  binding  on  all  the  property,  both  real  and  personal, 
of  which  Mr.  Anderson  was  seised  or  possessed  at  the  time  of,  or 
subsequently  to^  the  execution  of  the  settlement. 


Digitized  by 


Google 


444  CHANCERY  REPORTS. 


1850. 
Chancenf. 


Feb,  25,26,28. 
3f<9  24,25,27. 

1851.  HANDCOCK  v.  HANDCOCK. 

Feb,  28. 
May  3,  5,  19. 

W.  H.  being  William  Hbhiit  Handcock  being,  previoiislj  to  and  in  the  jear 

estate  tail  in  I^^^*  seised  of  an  estate  in  tail  male  in  possession  in  the  lands  of 

^JJ^*jV_  Carrintrilly,  &c.,  several  judgments  were  in  Trinity  Term  in  that 

^toS  A^^  y^^  recovered  against  him,  viz. — first,  a  judgment  obtained  by 

agmnsthimin  Walter  Peter  in  the  penal  sum  of  £1600;  secondly,  a  judgment 

his   marriage,  in  the  penal  sum  of  £1500,  obtained  by  John  Egan  and  Henry 

snbseqnentlj  ^ 

m  that  year*   Derinzy ;  thirdly,  a  judgment  obtained  by  the  same  John  Egan  in 

Whiteacre  was 

settled  upon    the  penal  sum  of  £2000  ;  fourthly,  a  judgment  obtained  by  Thomas 

with  remam.'  Gillespie  in  the  penal  sum  of  £600 ;  fifthly,  a  judgment  obtained 

the  benefit  of  ^7  Elias  Robinson  Handcock  in  the  penal  sum  of  £290 ;  sixthly, 

the  mwniace-  ano^^^^r  j  udgment  obtained  by  the  same  person  in  the  same  amount, 
and  a  recovery 

was  suffered  to  the  nses  of  the  settlement.  In  1825  W.  H.,  by  pnrchase,  acquired 
Blackacre  in  fee.  In  1826  seyeral  other  judgments  were  obtained  against  him.  In 
1829  the  plaintiff  agreed  to  lend  to  W.,H.  £^900  upon  niortgage  of  his  fee  in  Black- 
acre,  and  of  his  lite  estate  in  Whiteacre,  provided  that  the  judgment  creditors  of 
1824  would  release  Blackacre  from  their  judgments,  to  which  they  assented,  and 
then  (1829)  executed  a  deed-poll,  which  recited  that  W.  H.  being  desirous  to  have 
Blackao^  dear  of  incumbrances,  had  requested  the  judgment  creditors  of  1824  to 
release  it  from  the  incumbrances  thereupon  by  their  judgements ;  and  that  they,  being 
satisfied  that  the  residue  of  W.  H.'s  lands  were  a  sufficient  security  for  their  judg- 
ments,  aspreed  thereto ;  and  by  the  operative  part  they  released,  exonerated  and  for 
ever  discnaiged  Bhickacre  from  their  respective  judgments,  and  frt)m  all  writs  of 
execution  and  executions,  and  every  other  writ  ^en  sued  out,  or  thereafter  to  be 
sued  out,  against  Blackacre,  by  virtue  of  their  respective  judgments,  or  otherwise  in 
relation  thereto ;  and  they  agreed  (for  their  respective  judgments  onlyj  to  indemniiy 
W.  H.  for  aU  costs,  damages  and  expenses  which  should  at  any  time  oe  incurred  by 
reason  of  Blackacre  being  attached  in  execution  under  those  judgments.  After- 
wards  W.  H.  executed  the  proposed  mortgage  to  the  phiintiff.  Held^  that  both  at 
law  and  in  equity  the  operation  and  effect  of  the  deed-poll  of  1829  was  to  exonerate 
Whiteacre  as  well  as  Blackacre  from  the  rights  and  remedies  of  the  judgment  credi. 
tors  of  1824. 

A  scire  fadas  under  O'Neill's  Act,  issued  subsequently  to  the  execution  of  the 
above  mentioned  release,  and  to  the  death  of  W.  H.,  at  the  suit  of  one  of  the  above 
mentioned  judgment  creditors  of  1824,  against  the  three  infant  daughters  of  W.  H. 
(who  were  tenants  in  tail  of  Whiteacre  under  the  marriage  settlement  of  1824)  as 
his  oo-heiresses-at-law,  and  against  certain  other  persons  as  terretenants  of  White- 
acre.  The  Sheriff  in  his  return  stated  that  he  had  summoned  the  three  infants, 
"  co-heiresses  of  the  above  named  W.  H.,  deceased,"  and  also  that  he  had  sum- 
moned the  terretenants  of  Whiteacre  spedallynamed  in  the  sd  fa,^  and  testified 
that  there  was  not  any  oAer  heir  or  heiress  of  W.  H.,  and  that  he  (the  Sheriff)  had 
not  served  any  other  terretenants  of  Whiteacre,  or  of  any  other  lands  of  W.  H., 
except  those  specially  named  in  the  sci  fa.  Judgment  of  revivor  was  obtained  on 
default. 

Held,  that  the  original  judgment  was  by  the  revivor  re-established  as  against 
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The  firstly  named  judgment  was,  by  an  indenture  of  the  28th  of      Jj^^^' 

March  1829,  assigned  to  William  Elias  Handcock  (the  plaintiff).     ' ^ ' 

The  secondly  named  judgment  having  by  assignment  become  vested  v. 

in   Cecilia  Mangan,  ultimately  devolved,  as  did  also  that  thirdly    handcock. 

named,  upon  Sarah  Egan  as  executrix  of  James  Egan,  in  whom      Statement, 

both  of  those  judgments  had  been  duly  vested  by  assignment.     The 

foiiTthly  named  judgment  became  vested  in  Henry  Richard  Gillespie 

as  administrator  of  Thomas  Gillespie.  The  fifthly  and  sixthly  named 

judgments,  by  assignment  of  the  20th  of  September  1824,  were 

vested  in  Patrick  Hanbury,  and  by  further  assignment  of  the  14th 

of  June  1827,  were  vested  in  William  Burke,  and  ultimately  vested 

in  the  Rev.  Dr.  John  M*Hale  as  his  executor.     All  these  judgments 

had  been  duly  redocketed  under  9  G.  4,  c.  35  ;  and  in  Michaelmas 

Term  1844  the  secondly  and  thirdly  named  judgments  were  revived 

by  Sarah  Egan  against  the  co-heiresses  of  William  Henry  Handcock 

and  the  terretenants  of  the  lands  of  Carrintrilly,  &c. 

Subsequently  tx)  the  rendition  of  the  judgments  of  Trinity  Term 
1 824,  by  a  settlement  made,  on  the  2nd  of  September  in  the  same 
year,  upon  the  marriage  of  William  Henry  Handcock  with  Catherine 
Kelly,  he  conveyed  all  the  lands  of  Carrintrilly,  &c,  (subject  to  two 


WHteacre,  and  that  the  infants,  having  pretermitted  their  opportunity  of  pleading 
&e  release  to  the  »cL  fa.y  conld  not  afterwards  set  up  that  release  as  a  defence  in 
equity  against  raising  the  amount  of  that  judgment  out  of  Whiteacre. 

A  person,  seised  of  an  estate,  and  indebted  by  judgment,  afterwards  upon  his 
marriage  settled  that  estate  upon  various  trusts  for  the  benefit  of  his  intended 
wife,  and  the  children  of  the  marriage.  The  settlement  contained  a  recital 
that  the  estate  was  subject  to  two  annuities,  and  also  contained  a  covenant  for  quiet 
enjoyment,  but  did  not  comprise  a  covenant  against  incumbrances.  Subsequently 
to  its  execution  the  settlor  acquired  other  estates  by  purchase,  and  acknowledged 
other  judgments.  Held^  that  tiie  prior  judgment  should  be  levied  wholly  out  of  the 
unsettled  estates,  if  sufficient,  and  that  the  puisne  judgment  creditors  had  no  right  to 
make  the  settled  estate  contribute. 

In  a  suit  for  an  account,  foreclosure  and  sale,  by  a  plaintiff  having  two  incum- 
brances upon  the  estate,  he  is  not  entitled  to  all  his  costs  of  suit  in  priority  .with  his 
elder  incumbrance,  but  shall  be  decreed  his  costs  of  suit  in  priority  with  that 
incumbrance,  save  so  far  as  they  are  occasioned  by  his  puisne  incumbrance ;  and  the 
costs  so  occasioned  he  shall  be  decre^  to  have  in  priority  with  the  puisne  incum- 
brance. 

The  statute  11  &  12  Vic.  c.  48,  s.  72,  enacting  that  the  release  of  any  portion  of 
lands  in  Ireland  from  any  judgment  affecting  the  same  shall  not  nullify  or  affect  the 
force  of  such  judgment  as  regards  the  residue  of  such  lands,  or  any  other  property 
not  spedaUy  released,  does  not  apply  to  releases  executed  before  the  passing  of  that 
statute. 

Hyde  v.  MorUy  (Cro.  JEUz.  40;  S.  C.  And.  133),  Biorow  v.  Gray  (Cro.  Eliz. 
551),  Averall  v.  Wade  (LI.  &  G.  temp,  Sug.  252),  and  Hartley  v.  0*Flaherty 
(LI.  &  G.  temp.  Plunk.  208),  considered. 

VOL,  1.  57 
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1850.        annuitiea  specified  therein),  to  trustees  to  hold  for  himself  for  life. 

Chancery. 

' — -V- —      with  remainder  to  secure  a  jointure  of  £700  per  annum  to  Catherine 

HANDCOCK 

^^  Kelly,  with  remainder  to  the  first  and  other  sons  of  the  marriage 

HANDCOCK.  successively  in  tail  male ;  and  in  default  of  such  issue,  to  the  use 
Statement,  ^^  A^l  the  daughters  of  the  marriage  as  tenants  in  common  in  tail 
general ;  and  in  default  of  such  issue,  to  the  use  of  William  Henry 
Handcock,  his  heirs  and  assigns  for  ever.  This  settlement,  which 
contained  on  the  part  of  William  H.  Handcock  a  o6yenant  for  quiet 
enjoyment,  but  no  covenant  against  incumbrances,  was  shortly  after- 
wards duly  registered,  and  of  all  the  lands  comprised  in  it,  except 
certain  subdenominations,  William  Henry  Handcock,  in  Michaelmas 
Term  1824,  suffered  a  conmion  recovery  to  its  uses. 

On  the  6th  of  May  1825,  William  Henry  Handcock  acquired  by 
purchase  a  fee-simple  estate  in  the  lands  of  Cartron,  &c. 

In  Hilary  Term  1826  William  Henry  Handcock  suffered  a  com- 
mon recovery  of  the  subdenominations  of  the  settled  lands  not 
mentioned  in  the  recovery  of  1 824,  and  of  the  lands  of  Cartron,  &c. 

In  1829  William  Henry  Handcock,  being  desirous  of  raising  a 
sum  of  £2000  on  mortgage  of  the  fee-simple  in  the  purchased  lands 
of  Cartron,  &c.,  and  of  his  life  estate  under  the  marriage  settlement 
in  the  lands  of  Carrintrilly,  <&c.,  applied  to  the  plaintiff  William 
Elias  Handcock  to  lend  him  that  sum  upon  the  security  of  the  pro- 
posed mortgage,  to  which  the  plaintiff  assented,  provided  that  John 
Egan  and  Cecilia  Mangan  (in  whom  the  judgment  obtained  by 
Egan  and  Derinzy  was  then  vested)  and  also  Thomas  Gillespie  and 
William  Burke  would  release  the  purchased  lands  of  Cartron,  &c, 
from  their  respective  judgments,  to  which  they  having  agreed,  a 
deed-poll  was  accordingly  executed  by  them  up<m  the  8th  of 
April  1829  for  that  purpose.  That  deed,  after  reciting  the  recovery 
of  the  judgment  by  John  Egan  and  Henry  Derinzy  in  Trinity 
Term  1824,  and  that  it  was  then  (8ih  of  April  1829)  vested  in  Cecilia 
Mangan,  and  further  reciting  the  recovery  of  the  two  judgments  by 
Elias  Robinson  Handcock  in  Trinity  Term  1824,  which  were  then 
(8th  of  April  1829)  vested  in  William  Burke,  and  the  recovery  of 
their  respective  judgments  in  Trinity  Term  1824  by  Thomas  Gil- 
lespie and  John  Egao,  then  proceeded  as  follows : — '^  And  whereas 
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the  said  William  Henry  Handcock  being  desirous  of  having  that        1850. 
part  of  the  lands  and  hereditaments,  hereinafifcer  mentioned  and     < ^-^ 


described,  clear  of  all  incumbrances,  hath  requested  the  said  John 
Egan,  Cecilia  Mangan,  assignee  of  the  said  John  Egan  and  Henry  handcock. 
Derinxy,  William  Burke,  assignee  of  the  said  Elias  Robinson  Hand-  statement. 
cock  aad  Thomas  Gillespie  respectively,  to  release  the  same  from 
the  incumbrances  thereupon  by  their  said  respective  judgments  and 
assignments;  and  the  said  John  Egan,  Cecilia  Mangan,  WiUiam 
Burke  and  Thomas  Gillespie,  being  satisfied  that  the  residue  of  the 
said  lands  and  hereditaments  of  the  said  William  Henry  Handcock  are 
sufficient  security  for  their  several  respective  judgments  and  assign- 
ments, have  severally  and  respectively  agreed  thereto.  Now  know 
all  yc  that  in  pursuance  of  said  agreement,  and  for  and  in  considera- 
tion of  the  sum  of  five  shillings  sterling  to  each  of  them,  the  said 
John  Egan,  Cecilia  Mangan,  William  Burke  and  Thomas  Gillespie,  in 
hand  paid  at  or  before  the  ensealing  and  delivery  of  these  presents, 
the  receipt  whereof  they  do  hereby  respectively  acknowledge,  for 
the  purposes  aforesaid,  they  the  said  John  Egan,  Cecilia  Mangan, 
William  Burke  and  Thomas  Gillespie  have,  and  each  and  every  of 
them  according  to  his,  her  and  their  several  and  respective  interests, 
and  from  his,  her  and  their  several  and  respective  judgment  or 
judgments  and  assignments  thereof,  hath  released,  exonerated  and 
for  ever  discharged,  and  by  these  presents  do,  and  each  and  every 
of  them  doth  for  themselves,  their  heirs,  executors,  administrators 
and  assigns,  wholly  and  absolutely  release,  exonerate  and  for  ever 
discharge  all  that  and  those  the  lands  of  Cartron,  &c.  [enumerating 
the  various  denominations  of  the  purchased  lands],  of  and  from  his, 
her  and  their  respective  judgment  or  judgments  and  assignments 
thereof,  and  also  of  and  from  all  and  every  writ  and  writs  of  execu- 
tion and  executions,  and  of  and  from  all  and  every  other  writ  and 
writs  which  now  have  or  hath  been,  or  at  any  time  and  from  time 
to  time  hereafter  shall  or  may  be  sued  or  issued  out,  or  executed 
upon  or  against  the  said  lands,  hereditaments  and  premises  by  virtue 
of  his,  her  or  their  respective  judgment  or  judgments  and  assign- 
ments, or  otherwise  in  relation  thereto ;  and  each  and  every  of  them 
the  said  John  Egan,  Cecilia  Mangan,  Wilham  Burke  and  Thomas 
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1850.        Gillespie,  hereby  respectiyelj,  and  each  of  them  for  his,  her  and 

Chancery,  .  .  i       .    -i         - 

^«— V '      their  own  judgment  or  judgments  and  assignments  only,  mdemni- 

HANDCOCK     „  .  .  .  ,  .  ,  ,  ,.,./.,. 

^^  tying,  promismg  and  agreeing  to  save  harmless  and  mdemnity  him 

HANDCOCK.  the  said  William  Henry  Handcock,  his  heirs,  executors,  administrators 
Statement.  ^^^  assigns,  of  and  from  all  costs,  charges,  damages  and  expenses  which 
shall  or  may  at  any  time  or  times  be  incurred  or  occasioned  by 
reason  of  the  said  lands,  hereditaments  and  premises,  or  any  of  them, 
or  any  part  thereof,  being  attached  in  execution  under  and  by  virtue 
of  such  his  or  their  respective  judgment  or  judgments  or  assign- 
ments thereof,  or  otherwise  howsoever,  anjrthing  herein  contained  to 
the  contrary  in  anywise  notwithstanding.  In  witness,"  &c.  This 
deed-poll  was  duly  registered  upon  the  2nd  of  May  1829* 

By  indenture  of  mortgage  of  the  1st  of  May  1829,  William 
Henry  Handcock,  in  consideration  of  £2000,  conveyed  the  purchased 
lands  (Cartron,  &c.),  and  also  the  lands  comprised  in  the  marriage 
settlement  (Carrintrilly,  &c.),  in  which  he  took  an  estate  for  life,  to 
the  plaintiff  William  Elias  Handcock,  his  heirs  and  assigns,  by  way  of 
mortgage.  This  deed  was  duly  registered  on  the  4th  of  May  1829. 
Collateral  with  the  mortgage  was  a  bond  executed  by  William  H. 
Handcock  to  the  plaintiff  in  the  penal  sum  of  £4000,  with  warrant 
of  attorney  to  enter  judgment  thereon ;  upon  that  bond  judgment 
was  entered  as  of  Trinity  Term  1843,  subsequently  to  the  death  of 
W.  H.  Handcock,  the  conuzor,  which  occurred  on  the  4th  of  July  in 
the  same  year. 

By  indenture  of  the  3rd  of  August  1837,  executed  under  the 
Fines  and  Recoveries  Act,  for  the  purpose  of  enlarging  all  estates 
tail  of  William  Henry  Handcock  in  all  the  foregoing  lands  (both 
Carrintrilly,  <&c.,  and  Cartron,  &c.),  he  conveyed  all  the  lands  to  Sir 
John  Burke,  Bart.,  and  his  heirs,  to  hold  the  same  discharged  of  any 
such  estates  tail,  to  the  uses  in  the  marriage  settlement  of  the  2nd 
of  September  1824  declared  of  the  lands  thereby  granted.  This 
deed  was  shortly  afterwards  duly  registered. 

By  his  will,  bearing  date  the  14th  of  June  1843,  William  Henry 
Handcock  directed  that  all  the  judgment  debts  and  other  incum- 
brances affecting  his  settled  estates,  which  were  prior  to  the  date  and 
execution  of  his  marriage  settlement,  should  be  raised  and  levied  oat 
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of  the  several  estates  eranted  by  that  settlement,  so  as  to  exonerate        1850. 

*  ^  Chancery. 

all  his  other  property  therefrom.    And  in  order  to  make  provision     ^■-    v  ■  ^ 

HANDCOCK 

for  the  payment  of  his  remaining  debts,  and   whieh  were  not  ^^ 

charged  upon  his  settled  estates,  and  for  the  legacy  thereinafter    hakdcock. 

mentioned,  he  gave,  devised  and  bequeathed  his  fee-simple  estates  of     Statement. 

Cartron,  &c^  to  Francis  Langan  and  his  heirs  for  ever,  upon  trust 

nevertheless  to  sell  and  dispose  of  the  same  and  apply  the  produce 

thereof  in  payment  and  discharge  of  such  of  his  (the  testator's)  debts 

as  were  not  charged  on  his  settled  estates,  and  which  were  not  secured 

by  insurances  on  his  life,  and  also  in  payment  of  a  legacy  of  £2000 

sterling,  which  he  thereby  bequeathed  to  Sophie  Jeanne  Ravenard, 

of  Paris,  to  whom  he  also  bequeathed  all  the  ready  money  in  his 

possession  at  the  time  of  his  death,  and  the  residue,  if  any,  of  the 

produce  of  the  sale  of  the  lands  thereby  directed  to  be  sold,  and  of 

his  personal  property  of  every  description,  after  payment  of  his 

debts  and  funeral  and  testamentary  expenses,  and  he  appointed  his 

wife  and  sister  guardians  of  the   persons  of  his  daughters,  and 

appointed  Francis  Langan  guardian  of  their  fortunes  and  executor  of 

his  will. 

William  Henry  Handcock  died  on  the  4th  of  July  1843,  leaving 
surviving  him  his  wife  Catherine  and  three  daughters,  namely, 
Josephine,  Anne  and  Honoria,  his  only  issue  and  co-heiresses-at- 
law.  Whereupon  these  three  daughters  became  seised  as  tenants 
in  common  in  tail  of  the  lands  of  Carridtrilly,  &c.,  comprised  in  the 
marriage  settlement,  subject  to  a  jointure  of  £700,  Irish  currency, 
per  annum  for  their  mother  Catherine  Handcock. 

The  bill  in  this  cause  was  filed  on  the  31st  of  January  1844 
(amended  on  the  24th  of  September  following)  by  William  Elias 
Handcock,  on  foot  of  the  judgment  obtained  in  1824  by  Walter 
Peter,  and  assigned  by  him  to  the  plaintiff,  and  also  on  foot  of  the 
mortgage  of  the  1st  of  May  1829,  and  the  judgment  collateral  there- 
with, and  prayed  an  account,  sale  and  foreclosure,  and  that  the  real 
and  personal  estate  of  William  Henry  Handcock  should  be  duly 
administered  by  this  Court. 

The  cause  came  on  to  be  heard  before  the  Lord  Chancellor  on 
the  16th  of  January  1846,  when  it  was  by  him  referred  to  the  Master 
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1850.        to  take  aD  acoouat  of  the  eum  due  to  the  plaintiff  on  the  jadgmeni 
Chtoustry, 
^-^-v — -^     of  1824,  and  the  mortgage  of  1829,  and  the  judgment  collateral 

MA,ITDCOCK  

therewith :  and  also  an  account  ^  the  real  estate  of  which  William 
HANIK30CI:.  Henry  Handcock  was  seised  at  the  time  of  the  rendition  of  the  judg- 
Staiemeni,  ment  of  Trinity  Term  1824,  or  at  any  time  subsequent ;  and  also 
an  account  of  all  charges  and  incumbrances  affecting  the  mortgaged 
lands  and  premises,  and  the  real  estate  of  William  Henry  Handcock, 
subsequent  as  well  as  prior  to,  and  contemporaneous  with,  the 
mortgage. 

The  Master's  report,  filed  on  the  27th  of  November  1 847,  con- 
tained the  following  passage : — "  And  with  reference  to  the  schedule 
of  priorities,  it  was  argued  before  me,  on  behalf  of  the  minora, 
defendants,  that  the  several  judgment  creditors,  who  had  executed 
the  deed-poll  of  the  8th  of  April  1829,  did  thereby  release  at  law 
not  only  the  lands  mentioned  in  the  said  deed-poll,  but  all  other 
lands  on  which  their  respective  judgments  were  at  any  time  a  lien* 
But  being  of  opinion  that  the  said  deed-poll  is  wholly  inoperative  in 
law  as  a  release  of  any  lands,  and  effectual  only  in  equity  in  favour 
of  the  plaintiff,  who  advanced  the  said  sum  of  £2000  upon  the  faith 
of  the  said  deed-poll,  I  have  arranged  the  priorities  of  the  said 
several  incumbrances  as  if  such  deed-poll  had  never  been  executed. 
But  I  find  that  whatever  sums  shall  be  raised  out  of  the  said  mort- 
gaged lands,  and  allocated  to  any  of  the  judgment  creditors  who 
executed  the  said  deed-poll,  must  be  applied  in  the  first  instance  to 
secure  the  sums  due  to  the  plaintiff  upon  his  said  mortgage,  and 
that  the  creditors,  displaced  by  such  application,  and  so  far  as  they 
are  displaced,  shall  have  remedy  by  standing  in  the  plaintiff's  place 
and  order  of  priority,  as  against  the  said  mortgaged  lands,  after  the 
plaintiff's  said  mortgage  shall  have  been  fully  secured." 

The  cause  came  on  upon  the  28th  and  29th  of  January  1848  to 
be  heard  upon  the  report,  exceptions  (taken  thereto  on  behalf  of  the 
minors  Josephine^  Anne  and  Honoria  Handcock  and  other  persons) 
and  further  directions,  before  the  Commissioners  for  hearing  causes^ 
who  ordered  that  a  case  should  be  made  for  the  opinion  of  the  Court 
of  Common  Pleas,  and  that  the  questions  on  that  case  should  be — 
"  First,  whether  the  said  deed-poll  of  the  8th  of  April  1829  had  any 
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and  what  legal  effect  or  operatkm  on  the  ri^ts  and  remedies  of  the         1850. 
seTeral  parties  entitled  respectively  to  the  said  several  judgments  of     < , ' 

*  HAinK)OOK 

Trinity  Term  1824,  and  who  executed  the  said  deed-poll,  or  any  of  ^ 

them,  or  the  persons  deriving  under  them  respectively,  or  any  of  hani>co€k. 


them,  as  against  the  lands  (Cartrcm,  &o.)  acquired  by  the  said  SMemeiu, 
William  Henry  Handeock,  by  purchase,  on  the  6th  of  May  1826, 
being  the  lands  mentioned  in  the  said  deed^pc^  and  also  mentioned 
and  comprised  in  the  said  indenture  of  mortgage  of  the  1st  of  May 
1829?^—"  Secondly,  whether  the  said  deed-poll  of  the  8th  of  April 
1829  had  any  and  what  legal  effect  or  operation  on  the  rights  or 
remedies  of  the  said  several  parties  who  executed  1^  said  deed-poll, 
or  any  of  them,  or  the  parsons  deriving  under  them  req>ectively,  or 
any  of  them,  as  against  the  said  lands  (C^rrintrilly,  &c*)  eomprised 
in  the  said  indenture  of  marriage  settlement  of  the  2nd  of  Septem- 
ber 1824?" 

To  the  above  queries  the  lowing  reply  was  sent  by  the  Court 
of  Common  Pleas: — 

'*  First — We  are  of  opinion  that  the  legal  operation  and  efifeet  of 
the  deed-poll  of  the  8th  of  April  1829  was  to  exonerate  the  lands 
acquired  by  the  said  William  Henry  Handsock  by  purchase  on  the 
6th  day  of  May  1826,  from  the  rights  mkL 'remedies  of  the  several 
parties  entitled  respectivdy  to  the  several  judgments  of  Trinity 
Term  1824,  who  executed  the  said  deed-poll,  and  ef  all  parties 
deriving  under  them." 

*'  Secondly — ^We  are  of  opinion  that  the  legal  effect  and  operatkm 
of  the  said  deed-poll  of  the  8th  of  April  1829  was  to  exonerale  the 
lands  comprised  in  the  indenture  of  marriage  settlement  of  the  2nd 
of  September  1824,  from  the  ri^ts  and  remedies  of  the  said  several 
parties  who  executed  the  said  deed-poll,  and  who  were  entitled  to 
the  said  judgments,  and  of  all  parties  deriving  under  them." 

The  case  and  arguments  before  the  Court  of  Common  Pleas  ate 
reported  in  the  10th  vol.  of  the  Irish  Law  Eeparis^  p.  666. 

The  cause  coming  before  the  Lobb  CHAHCBUbom  on  the  l7th  of 
May  1848,  upon  the  return  of  the  above  certificate,  his  Lordship^  as 
a  matter  of  form,  affirmed  the  certificate  of  the  Court  of  Common 
Pleas,  and  said  that  if  the  parties  wished  to  re-open  the  first  point 
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1850.        in  i^  thej  might  petition   for  a  re-hearing  ;   but  he  added,  that 
nmtcery.      ^^^^  )^^  ^^A  no  difficulty  in  acting  on  the  first  part  of  the  certi^ 
HAinococK    £^^  jj^  £^j^  great  difficulty  in  acting  on  the  second  part  of  it,  and 
HANBCOCK.  was  not  finally  prepared  to  follow  it  without  further  consideration  (a). 
Statement      ^^  Lordship  allowed  the  exceptions  taken  to  the  report,  and  refer- 
red it  back  to  the  Master  to  review  the  same,  having  regard  to  the 
certificate  and  the  affirmance  thereof,  and  to  the  rule  made  on  the 
exceptions,  and  reserved  all  further  directions  until  the  return  of  the 
report. 

The  Master,  by  his  amended  report  made  on  the  24th  of  Decem- 
ber 1849,  found  that  the  effi^t  of  the  deed  poll  of  the  8th  of 
April  1829  was  to  exonerate  both  the  settled  lands  (Carrintrilly,  &c) 
and  the  purchased  lands  (Cartron,  &c.)  from  the  judgments  of  1 824 
vested  respectively  in  Henry  Richard  Gillespie  and  Dr.  John  M'Hale. 
But  as  to  the  judgments  of  1824  vested  in  Sarah  Egan,  which  were 
in  Michaelmas  Term  1844  duly  revived  against  the  heir  and  terre- 
tenants  of  the  settled  estates  of  William  Henry  Handcock,  the 
Master  found  that  those  judgments  were  subsisting  incumbrances 
on  those  settled  estates  (Carrintrilly,  &c). 

Jn  the  writs  of  set.  fa.  Josephine,  Anne  and  Honoria  Handcock 
were  named  as  co-heiresses-at-law  of  William  Henry  Handcock; 
Catherine  Handcock  (widow)  and  other  persons  were  named  as 
tenants  of  the  lands  of  Carrintrilly,  &c.  The  Sheriff  returned 
''  that  he  by,  &C.,  honest  and  lawful  men,  &c.,  caused  to  be 
made  known  to  Josephine  Handcock,  Anne  Handcock  and  Honoria 
Handcock,  co-heiresses  of  the  above  named  William  Henry  Hand- 
cock, deceased,  and  also  Mrs*  Catherine  Handcock,  widow  of 
the  aforesaid  William  Henry  Handcock,  and  guardian  of  said 
minors,  tenant  to  the  house  and  lands  of  Carrintrilly,"  and  also 
to  certain  other  tenants  who  were  specially  named,  &c.  And 
he  further  testified  that  there  was  not  any  other  heir  or  heiress, 
nor  heirs  nor  heiresses  of  William  Henry  Handcock,  and  that 
he  (the  Sherifi^)  had  not  served  any  of  the  other  tenants  of  the 
foregoing  lands,  or  any  other  tenants  of  any  other  lands  of  William 
Henry  Handcock,  deceased,  the  above  writs  having  required  him  to 

(a)  Vide  11  It.  Eq.  Rep.  472. 
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serve  the  forei^omg  tenants  and  none  others.    Judf^naeBt  was  given        1850* 

Chancery, 
on  both  those  writs  by  default.  ' » ' 

HANBOOCK 

To  the  report  exceptions  were  taken  on  behalf  of  the  Misses  ^^ 

Handcock,  insisting  that  the  judgmwits  of  1824,  vested  in  Sarah  handcock. 
Egan,  were  not  subsisting  incumbrances  as  against  the  settled  lands  staummu. 
(Carrintrilly,  &o.) ;  that  those  judgments  were  not  duly  revived  as 
against  the  heir  and  terretenants  of  the  settled  lands  of  William 
Henry  Handcock,  and  that  those  lands,  as  well  as  the  purchased 
lands  (Cartron,  &c),  were  exonerated  from  those  judgments  by  the 
deed-poll  oi  the  8th  of  April  1829. 

Exceptions  were  also  taken  by  Henry  R«  Gillespie  and  Dr.  John 
M'Hale  to  the  finding  by  the  Master  that  the  lands,  both  settled  and 
purohaaed,  were  by  the  deed-poll  exonerated  from  the  judgments  of 
1824,  respectively  vested  in  theni.  The  exceptions  insisted  that  those 
judgments  were,  in  equity,  in  full  force  as  against  the  settled  lands, 
save  so  far  as  regarded  the  plaintiff's  mortgage,  and  that  having 
regard  to  the  statute  11  &  12  Vic.  c  48,  s.  72,*  the  Master  should 
have  found  those  judgments  to  be  valid  charges  as  against  the 
settled  lands. 


The  case  having  come  on  to  be  heard  on  report,  exceptions,  i^^fr.  25,26,28. 
martts  and  further  directions,  and  having  been  argued  on  the  25th 
and  26th  of  February,  the  Lobd  Chadcsllob^  upon  the  28th  of 
that  month,  intimated  his  opinion  that  the.  decree  of  the  17th  of  May 
1848  had  been  drawn  up  in  such  a  manner  as  to  render  it  necessary 
thatvA^  petitiim  of  re-heariBg  should  be  pree^ited,  in  order  to  re-opibn 
the  several  questions  proposed  to  be  raised. 


A  petitioii  of  re-hearing  having  accordingly  been  porese^ted,  the  iif<^  24,25,27* 
caae  came  oa  to  be  re-lieard^  and  was  argued  upon  the  24th,  25th 
and  27th  day)9  of  May*     The  following  is  a  statement  of  the  antho* 
rities  quoted,  and  an  epitome  of  the  arguments  addressed  to  the 
Court  both  upon  this  and  the  previous  hearing: — 

*  Vide  that  statoto,  infiru,  p.  471,  note, 
VOL.  1.  58 
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1850.  Mr.  H,  Hartley  (with  whom  were  Mr.  Francis  Fitzgerald  and 

Chancery, 
"^ , '     Mr.  Owenjy  for  the  defendants  Josephine,  Anne  and  Honoria  Hand- 

HAMDCOCK  ,  .  ..,,,., 

^^  cock,  tenants  m  common  in  tail  under  the  mamage  settlement  of 

HANDCOCK.    1824,  and  co-heiresses  of  William  Henry  Handcock. 
Argument,  First — The  certificate  of  the  Court  of  Common  Pleas  is  right  in 

stating  that  the  legal  effect  of  the  deed-poll  of  1829  was  to  exone- 
rate the  unsettled  lands  (Cartron,  &c.)  named  in  it  from  the  judg- 
ments of  1824,  vested  in  the  parties  who  executed  that  deed,  which 
was  an  effectual  release  from  those  judgments  at  least,  containing  as 
it  did  a  release  of  all  executions  against  the  lands  named :  Littleton^ 
s.  504  5  Hyde  v.  Morley  (a) ;  Sheph.  Touch,  pp.  363,  364 ;  Rolle 
Ab.  tit.  Statute,  M,  pi,  6,  7. 

Secondly — The  certificate  is  also  right  in  stating  that  the  legal 
«fiect  of  the  deed-poll  of  1829  was  to  exonerate  the  settled  estates 
(Carrintrilly,  &c.),  although  not  named  in  it,  from  the  same  judg- 
ments. If  the  conuzee  of  a  statute  merchant  purchase  part  of  the 
land,  and  then  the  conuzor  alien  the  residue  of  the  land  to  J.  S.,  a 
stranger,  J.  S.  shall  hold  his  purchased  land  discharged,  because 
(in  the  event  of  the  lands  in  his  hands  being  taken  in  execution 
under  the  statute)  he  ought  to  have  contribution  against  the 
conuzee,  who  cannot  contribute  to  himself,  and  therefore  by  reason 
of  his  purchase  all  the  land  which  shall  come  into  the  hands  of 
the  feoffees  is  discharged :  Rolle  Ab,  tit.  Statute,  M^pl.  8;  Hum- 
frey  v.  Hameage{b)\  Fitzherberfs  Nat.  Brev.  104  N,  and  105  E. 
Holle  also  says  that  if  the.conuzee  release  part  of  the  land  liable  to 
the  statute  by  special  words  making  mention  of  the  statute  (as  he 
may),  and  then  the  conuzor  alien  the  rest  of  the  land;  qwere, 
whether  the  alienee  shall  hold  this  charged,  inasmuch  as  it  was 
chargeable  in  the  hands  of  the  conuzor  after  the  release?  But  semble^ 
that  the  alienee  should  hold  it  discharged,  because  it  seems  that  it 
is  all  one  with  the  case  if  the  conuzee  had  purchased  part,  and  then 
the  conuzor  had  aliened:  Rolle  Ab.  tit.  Statute^  M,p/.  11.  The 
construction  of  the  deed-poll  must  be  the  same  in  equity  as  at  law : 
Iggulden  v.  May  (c). 

(a)  Cro.  Eliz.  40 ;  8.  C.  And.  133.  (6)  Cro.  Bli«.  756. 

(c)  9  Ves.  325. 
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But  it  was  argued  before  the  Common  Pleas  that  the  operative        1850. 
part  of  the  release  was  qualified  by  the  recital  of  W,  H.  Handcock's 


HAMDCOCK 

desire  to  have  the  lands  of  Cartron  clear  of  all  incumbrances,  and  ^ 

that  the  re-lessors  being  satisfied  that  the  other  lands  of  W.  H.  handcock. 
Handcock  were  sufficient  security  for  their  several  judgments,  Argument. 
had  agreed  to  release^  the  lands  of  Cartron  from  the  same.  But 
in  the  cases  cited  in  support  of  this  argument  there  was  such  a 
reservation  of  the  right  as  to  cut  down  the  alleged  release  to  a  mere 
covenant  not  to  sue ;  and  in  Solfy  v.  Forbes  (a)  there  even  was  a 
reservation  of  the  right  to  sue  Ellerman  (to  whom  the  release  was 
given)  jointly  with  Forbes.  That  case,  moreover,  is  unfavourably 
commented  on  by  Lord  Denman  in  Nicholson  v.  Revill  (b).  Here 
there  is  not  any  reservation  either  of  the  right  to  sue  the  debtor,  or 
of  the  right  against  his  other  lands. 

The  creditors  who  executed  the  deed-poll  have,  by  that  act, 
prevented  themselves  from  proceeding  against  the  settled  estates. 
The  primary  fund  for  the  payment  of  those  judgment  debts  was  the 
unsettled  estates :  Averall  v.  Wade  (c)  ;  Hartley  t.  O' Flaherty  (d). 
By  releasing  that  primary  fund  they  have  released  the  secondary 
fund — viz.,  the  settled  estates.  If  the  principal  be  released,  the 
surety  is  released.  It  would  be  inequitable  that,  by  an  act  to 
which  the  persons  claiming  under  the  settlement  were  not  privy, 
the  judgment  creditors  could  deprive  them  of  the  right  to  have  the 
settled  estates  exonerated  from  the  judgments  out  of  the  unsettled 
estates:  Thon^on  v.  Harrison  (e)  ;  Bemal  v.  Donegal (f).  The 
fact  that  the  unsettled  estates  were  acquired  by  Wm.  H.  Handcock 
subsequently  to  the  settlement  does  not  make  any  difference.  To 
restrict  the  operation  of  the  release  to  the  unsettled  lands  would 
therefore  render  it  a  nugatory  deed ;  because,  if  the  amount  of  the 
judgments  were  levied  out  of  the  settled  lands,  the  owners  of  those 

(a)  2BTod.  &Bmg.  38;  S.  C.  4Moo.  448.  That  case  has  been  inadrertendy 
omitted  in  the  report  in  10  /r.  Law  Rep.  of  the  argument  in  Handcock  v.  Hand- 
cock before  the  Common  Flea^  It  was  dted  there  on  behalf  of  the  judgment 
creditors. 

(6)  4  Ad.  A  El.  688.  (c)  LI.  &  G.  temp,  Sug.  252. 

(rf)  U.  &  G.  temp.  Hnnk.  208.  (c)  1  Cox,  344. 

(f)  3  Dow.  133 ;  S.  C.  1  BU.  N.  S.  594. 
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1850.        lands  wovdd  be  entitled  to  exmieration  oat  of  the  unsettled  lands. 
Chancery. 
^— N '     The  judgment  recovered  in  1824  by  Walter  Peter,  now  vested  in 

HAIIBCOC& 

^^  the  plaintiff,  and  which  was  not  one  of  those  affected  by  the  deed- 

HANDCOCK.  poU  of  1829,  must  be  wholly  levied  out  of  the  unsettled  lands. 
Argwmeiu.  Fourthly — The  revivor  of  the  judgments  vested  in  Sarah  Egan 

has  not  set  them  up  as  against  the  settled  lands,  because  the  tenants 
in  tail  under  the  settlement  of  1824  were  summoned  not  as  terre- 
tenants,  but  as  the  co-heiresses  of  William  Henry  EUindeock,  and  as 
such  could  not  have  pleaded  the  release :  Henry  v.  Jones  (a) ;  Car- 
roll  V.  Cooke  (b)  ;  and  even  if  they  could,  a  Court  of  Equity  will  not 
hold  them  bound  by  their  having  pretermitted  their  legal  defence: 
O'Neill  V.  Browne  (e). 

Mr.  ff,  G.  Hughes  and  Mr.  Isidore  Blake,  for  Sarah  Egan. 

First — The  unsettled  lands  were  not  effectually  released  even  at 
law  by  the  deed-poll :  Barrow  v.  Oray  {d)  (a  case  which  must  be 
considered  as  overruling  Hyde  v.  Motley  (e) )  ;  19  Vtn,  Abr. 
Release,  G  ;  2  P.  Wms.  491  ;  2  Rolls  Abr.  405,  T,  pi.  6.  A  good 
plea  of  release  should  show  a  release  of  all  executions  generally : 
RastalPs  Eni.  p.  250;  MoyWs  Ent.  p.  131.  In  those  precedents 
the  pleas  went  to  the  judgment  itself.  The  mere  acquittance  of  a 
portion  only  of  the  lands  has  not  anywhere  been  held  a  good  plea 
to  a  scire  facias.  The  words  in  the  deed-poll  ^  of  and  from  all  and 
every  writ  or  writs  of  execution  "  are  limited  to  the  particular  lands 
of  which  that  deed  treats.  It  does  not  discharge  the  person  or 
goods  of  the  conuzor,  and  therefore  the  Master  was  right  when,  in 
his  first  report,  he  stated  that  the  deed  was  altogether  inoperative. 
All  the  cases  cited  in  support  of  the  release  were  cases  of  statutes 
merchant,  statutes  staple  or  recognizances ;  but  none  were  cases  of 
a  release,  by  deed,  of  part  of  the  lands  of  the  conuzor  of  a  judgment. 
When  A. statute. merchant  is  f<nfeit>  the  conuzee  forthwith  may  have 
execution — first  against  the  body,  and  next  against  the  goods  and 
lands.     When  a  statute  staple  or  recogflizance  is  forfeit,  the  body, 

(d)  Ale  &  Nap.  14.  (6)  1  Jebb  &  8y.  33. 

(c)  9  Ir.  £q.  Rep.  131.  (<Q  Cro.  Eliz.  551. 

(«)  Cro.  Eli*.  40. 
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geod&iMid.laadB  may  be  tdcen^^og^her:  iSQUpA.  Tomeh.hj  Prestony         1650. 

Ckmeety, 
p.  358.    At  CoauBOQ  Lawtbe  jadgment  4)r6ditor  ImmI  not  any  right     v^i^^^ ' 

HAin)COGK 

wh«tio««w  against  tkeiknds;  his  veaedj  was  cgainst  tbe  ^parson  ^^ 

and  gooda  oi  the  debtor.      The  Statute  of  ^Weatmi2l0tMr^  the  ted    bandcock. 

gives  to  the  creditor  an  option  by  the  writof  alegit ;  the  v^ry  name     Argumimt 

implying  that  it  is  an  option  which,  if  he  exercise,  he  was  entitled 

to  have  a  writ  directed  to  the  Sheriff  to  put  him  (the  creditor)  in 

possession  of  a  moie^  of  the  lands ;  until  he  exercises  that  <^tion 

he  has  no  direct. jigfat  against  the  lands :  Neate  v.  Duke  of  Marl- 

borough{a).      The   alleged  Common  Law  doctrine  of  contribution 

amongst  feofiees  of  the  lands  of  the  conusor  ovght  not  to  «id  in 

extending  the  operation  of  the  deed«-polL     It  is  difficult  to  say  how, 

if  at  all,  such  a  right  w^  worked  oat  at  Conmion  Law. — [Counsel 

here  refeoied  to  the  observationa  of  Lord  Plunket  in  Hartley  y*  G^Fla- 

heriy  (6),  and  the  passage  cited  by  him  from  Harberfs  ^eue  (0).] — 

An  amdUa  querela  lies  only  where  the  lands  have  been  iaetually 

tak^i  in  execution:  Fitzherbert,  Ni.  A,  pp.  103,  104.    The  comusor, 

or  those  who.  fill  the  same  positian  that  he  does,  could  not  have  an 

amdita  querela  against  the  other  feotffoes :  Rose  y.  Pope  (d), 

Li  Trot  y.  SpurUng  (e)  the  ooMizee  gave  a  defeazance  that  if  he 
sued  etxecution  of  the  lands  which  the  conuzor  had  in  Kent,  the 
statute  .should  be  void ;  the  conuaee,  contrary  to  this  defeaaance, 
extended  ,the  land  in  that  county ;  it  was  ^judged  that  an 
audiia  querela  lay  to  avoid  the  execution  and  vacate  the  atatike ; 
for  the  defeazance  waa  no  way  repugnant  to  the  statute,  becanse  the 
conuzee  might  still  extend  the  lands  of  the  conuzor  in  any  other 
county  and  take  his  body  and  goods :  Bac.  Ah.  Faseeuiumy  B,  7. 
Lord  £ldon  Mays,  in  Jffamkekmo  v.  Parkins  (f),  ^*  a  covenant  not  to 
sue  one  of  several  co-obligors  is  not  at  law  a  release  of  the  co- 
obligors  (0).  That  may  introduce  a  question  whether  such  a 
covenant  is  not  a  release  in  equity." 

(a)  3  MyL  &  Cr.  417.  (fi)  LL  &  G.  temp.  Plunk.  208. 

(c)  3  Bap.  14,  h.  (d)  Howd.  72. 

(«)  Moo.  811,  pi  1097.  (/)  2  Swaiwt  550. 

(si)  Vide  Dean  y.  Newhall,  8  T.  B.  168 ;  Button  y.  Eifre,  6  Taunt.  289. 
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1850.  The  intention  of  the  parties,  as  apparent  on  the  face  of  the  deed, 

^—-^^i-l^     must  be  the  mle  of  constraction :  Lindo  v.  Lindo  (a) ;  North  v. 

HANDCOCK    ^^^^^(^).  js^ify  y^  Forbes  (c)i   Hutchinson  v.  Savage  (d); 

HANDCOCK.  Shep.  Touch.^  by  Atherley^  pp.  334,  noU  u»  345,  noU  s;  2  Wms. 

Argument,      Satmd,  p.  48,  II ;  Butcher  v.  Butcher  (e). 

Those  authorities  show  that  the  deed-poll  cannot  be  regarded  in 
any  higher  view  than  that  of  a  covenant  not  to  sne.  Where  an 
obligee  covenants  not  to  sue  an  obligor^  at  all,  he  may  plead  it  as  a 
release  in  order  to  avoid  circuity  of  action :  Hodges  v.  Smith  (f)  ; 
Smith  V.  MapUhaeh  {g) ;  Burgh  y^  Preston  (h).  But  if  the  obligee 
covenant  not  to  sue  the  obligor  for  a  certain  time,  it  does  not  amount 
to  a  defeazance,  nor  can  it  be  so  pleaded,  but  is  a  covenant  only,  for 
a  breach  of  which  the  obligor  may  bring  his  action :  Aylojffe  v. 
Scrimpshire  (t) ;  Thimbleby  v.  Barrow  (h) ;  Forde  v.  Beach  (/). 

Supposing  the  deed-poll  to  have  the  operation  contended  for,  at 
all  events  the  effect  of  the  revivor  of  the  judgments  vested  in  Sarah 
Egan  was  to  restore  them  to  their  original  position  as  against  all 
the  persons  summoned  by  the  Sheriff,  and  therefore  as  against  the 
settled  lands.  "  If  the  judgment  of  revival  do  not  confer  a  new  right 
to  receive  the  money,  neither  does  the  original  judgment.  They 
both  stand  on  the  same  foundation  ;  they  are  equally  the  judgment 
of  the  Court ;  they  equally  bind  the  land : "  per  Pennefather,  B., 
in  Farran  v.  Ottiwell{m).  In  the  cases  of  Henry  v.  Jones  {n),  and 
Carroll  v.  Coohe  (o),  cited  for  the  co-heiresses  of  William  Henry 
Handcock,  it  was  admitted  by  the  Court  that  if  the  heir  show  an 
interest  in  the  lands  he  may  plead  the  non-seisin  of  his  ancestor,  or 
any  other  plea  in  defence  of  that  interest ;  and  to  that  effect  is  the 
observation  of  Pennefather,  B.,  in  Donahue  v.  Firman  (/>),  and  the 

(fl)  1  Beav.  496.  (6)  18  L.  J.,  N.  S.,  Q.  B.  214. 

(c)  2  Bio.  &  B.  38.  (d)  2  Ld.  Ray.  1306. 

(e)  1  Bos.  &  P..  N.  R.  113.  (/)  Cio.  Elk.  623. 

(^)  1  T.  R.  446.  (K)  8  T.  R.  486. 

(0  1  Show.  46 ;  S.  C.  Comb.  123,  124 ;  2  Salk.  473. 

(A)  3  M.  &  W.  210.  (0  5  I>ow.  &  L.  610. 

(m)  2  Jebb  &  Sy.  150.  (w)  Ale.  &  N.  14. 

(o)  1  Jebb  &  Sy.  33.  (p)  1  Jones  Exch.  R.  511,  512. 
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decision  in  Mannix  v.  Gray  {a)  and  White  y.  White  (6).  The  qnes-        1860. 

CluxMery* 
tion  as  to  the  validity  of  the  release  might  thus  have  heen  raised  on     > — ^^ ' 

R ANDCOCK 

demurrer.     It  is  said  that  the  Misses  Handcock  may  not  have  had  ^^ 

notice  of  the  release ;  however,  their  answer,  claiming  the  benefit  of  handcock. 
it,  was  filed  before  the  revivor.     And  want  of  notice  is  not  sufficient     Argumau. 
ground  for  nullifying  the  effect  of  the  revivor.    Not  having  pleaded 
the  release  to  the  scire  facias^  they  are  now  concluded  by  the  judg- 
ment of  revivor :   Keane  v.  Barry  (c) ;  Hannor  v.  Mcue  (d). 

The  statute  11  &  12  Vic,  c.  48,  s.  72,  being  declaratory,  ought  to 
be  construed  retrospectively :  7  Bac.  Ab.  Statute^  E,  citing  Brews- 
ter  V.  Kitchell{e)  ;  Vwarris,  2nd  ed.,  pp.  605,  614 ;  Doe  d.  AngeU 
v.  AngeU  (f). 

Mr.  Christian  and  Mr.  Edward  Pennefather,  for  H.  R.  Gillespie, 
relied  on  the  authorities  quoted  on  behalf  of  Sarah  Egan  to  show 
that  the  deed-poll  did  not  at  law  release  either  the  settled  or  un- 
settled estates  from  the  judgments  vested  in  the  executing  parties ; 
and  having  for  the  same  purpose  cited  Co.  Lit.  p.  265,  6,  proceeded 
as  follows : — 

In  addition  to  the  authorities  already  mentioned  as  establishing 
the  doctrine  that  a  deed  of  release  should  be  interpreted  according 
to  the  apparent  intention  of  the  parties,  and  in  support  of  that 
proposition  will  be  found  Payhr  v.  Homersham  (g)  ;  Lan^9on  v. 
Corke  (A) ;  Wilford  v.  Morris  (•) ;  Upton  v.  Vpton  (A),  and  Thamp- 
son  V.  Lack  (/) ;  in  which  last  named  case  Wilde,  C.  J.,  vindicates 
Solly  V.  Forbes  {m)  from  the  disparaging  commentary  of  Lord 
Denman  in  Nicholson  v.  Revill  (n).  The  effect  of  the  recital  was 
either  to  deprive  the  operative  part  of  the  deed-poll  of  any  force  as 
a  release,  or  to  withdraw  the  settled  lands  firon^  its  scope.    The 

(a)  I  Jebb  &  Sy.  42,  n.  (6)  Ibid, 

(c)  8  It.  Law  Bep.  211.  {d)  Hob.  288. 

(e)  Salk.  198.  (/)  9  Q.  B.  328. 

(^)  4  M.  &  S.  423.  {K)  5  B.  &  Aid.  611. 

(i)  2  Lev.  214;  S.  C.  2  Show.  47.  (A)  1  DowL  Rr.  Ca.  400. 

(0  3  M.  6r.  &  Sc  640.  (m)  2  Brod.  ft  B.  38. 
(n)  4  Ad.  &  £.  683. 
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1850.        Gorenant  in  the  efid  of  the  deed  shows  an  intentmi  to  reserve  the 

^     ■  y    J^     remedies  of  the  executing  creditors    against  the  settled  estates. 

^^  Eyien  at  law  the  deed-poll  should  rather  be  held  altogether  inopertp 

HAmDoocK.    tiye  than  be  suffered  to  have  an  operation  directly  opposite  to  the 

Argumeiu.      plAin  intention  of  the  parties  to  it. 

Is  the  purchaser  of  an  estate  to  be  fettered  in  his  rights  over  it 
met^ly  because  his  previously  acquired  estates  are  in  setUement  ? 
When  both*  estates  are  in  the  comizor  at  the  time  of  the  settlement 
of  one  estate,  purchasers  under  that  settlement  may  have  a  right  to 
C<mtrfbution  against  the  other  estaite,  but  not  where  that  other  is  a 
subi^uent  acquisition.  If  a  creditor  eater  into  a  composition  with 
his  principal  debtor,  at  the  same  time  stipulating  for  a  reservation  of 
his  rights  against  the  surety,  the  right  to  sue  the  surely  remains, 
notwithstanding  the  general  rule  of  law^  quia  comveniio  vineit  legem  ; 
Ex  parte  Olendrnmng  (a) ;  Anof^mout  (ft) ;  PhilpoU  v.  Briani  (e) ; 
NiehoUs  v.  Narris  (d) ;  Exparte  Qiffbrd{e) ;  a  doctrine  recognized 
idso  in  iCraiv^f  V.  Cole(f). 

At  all  events  a  Court  of  Equity  will  control  this  deed  in  its 
operation  so  as  to  render  it  conformable  to  the  intention,  no  con- 
sideralion  having  passed  to  the  judgment  creditors  on  its  execution, 
aad  their  demands;  yet  remaining  unsatisfied:  Haichell  v.   Cre- 

Am  to^  the  right  of  exon^tation  c-^^Ja  Averail  v.  Wade  there  wae 
a^oov^ilajit  againfit^iacumbraiiM;  her^  th^Te  is  noti.'  The  teektal  of 
this  existence  of  the  two  annuities,  which  were  mere  iualalj  charges, 
does  not  diow  any  disposition  to  exclude  geaeral  ineumbndioes. 
There  is  a  wide  distinction  betweefl  aftmily  secernent  and  a  coo- 
veyanoe  to  a  purchaser. 

The  statute  IJ  &  12  Vic.  c  46,  s^  72,  is  retriospective ;  the  word 
<* continue"  shows  this  to  be  so;  and  the  construction  of  a  statute 
must  be  made  in  suppression  of  the  mischief  and  in  advancement  of 

(a)  Buck.  517.  (b)  I  C.  P.  Coop.  009,  Appx. 

(c)  1  Moo.  &P.  754;  S.  C.  4Bhig.  717. 

((0  8  B.  &  Ad.  41.  (e)  flTYes.  805. 

(J)  16M.  &  W.  128.  (s)  LI-  *  G.  ten^.  Plunk.  286. 
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the  remedy:  Ca,  LU.  p.  381,  6.     In  Greene  v.  Fitzgerald  the        1850. 

Chancery, 
Chief  Remembrancer  has  held  the  statute  to  be  retrospective.  v.- — v^— ^ 

HANDCOCK 

Mr.  Exham  (amicus  CutubJ  said  that  in   Scatdan  v.  Towers  handcock. 
Master  Brooke  had  made  a  similar  decision.  Argument. 

The  Attorney- General  (Monahan),  Mr.  Baldwin  and  Mr.  Bur- 
roughs^  for  the  plaintiff,  argued  in  support  of  the  certificate  of  the 
Court  of  Common  Pleas,  and  of  the  report,  and  relied  on  the  autho- 
rities above  mentioned  on  that  side  of  the  question,  and  said  :-^The 
paramount  intention  on  the  face  of  the  release  was  to  exonerate  the 
unsettled  lands  from  the  judgments.  The  plaintiff  lent  his  money 
upon  the  mortgage  on  faith  of  that  release,  and  so  the  first  report 
finds.  In  Hatchell  v.  Cremome  (a)  the  release  was  upheld,  so  far  as 
purchasers  who  had  bought  on  the  faith  of  it  were  concerned.  All 
the  estates  should  contribute  rateably  to  the  payment  of  the  judg- 
ment recovered  by  Walter  Peter  in  1824,  and  now  vested  in  the 
plaintiff,  and  which  judgment  is  not  one  of  those  released  by  the 
deed-poll :  Byer,  p.  331,  (  ;  5  Fm.  Ab.  Contribution,  pp.  561,  562 ; 
Fitz.  Nat.  Brev.  pp.  234,  235  ;  2  Inst.  pp.  395,  396 ;  2  Stori/'s  Eq. 
Jur.  p.  660,  5th  ed.;  Barnes  v.  Racster(b);  Aldridge  v.  Forbes  (c). 
In  Averall  v.  Wade  (d)  there  was  a  covenant  against  incumbrances ;  *  , 
here  ther^  is  not.     Counsel  also  mentioned  Brown  v.  Lynch  (e). 

Mr.  Brewster,  for  a  judgment  creditor  of  1826,  denied  the  right 
of  the  defendants  Handcock  claiming  under  the  settlement  to  exone- 
ration of  the  settled  estates  out  of  the  unsettled  estates;  and  in 
order  to  show  that  the  statute  11  &  12  Vic.  c.  48.  s.  72,  was  not 
retrospective,  cited  2  Inst.  p.  292  ;  Gilmore  v.  Skater  (f)  ;  Towler 
V.  Chatterton  (g)  ;  Couch  v.  Jeffries  (A),  and  Kag  v.  Goodwin  (t). 

Mr.  Greene  and  Mr.  J.  H.  Orpen,  for  other  judgment  creditors 
of  1826. 

(a)  LI.  &  G.  temp.  Plunk.  236.  (*)  1  Y.  k  C,  C.  C.  408. 

(«)  4  Jar.  23.  ((/)  LI.  &  G.  temp.  Sag.  252. 

(e)  2  Jo.  Exch.  B.  706.  (/)  Sir  T.  Jo.  108. 

ia)  ^  ©ing-'  258.  (Ji)  4  Bur.  2460. 

(0  6  Bing.  576 
TOL.  1.  59 


Digitized  by 


Google 


462  CHANCERY  REPORTS. 

1850.  Mr.  Frederick  Walsh  and  Mr.  P.  Blake,  for  Dr.  M'Hale. 

ChoMcetif, 

Mr.  Francis  Fitzgerald,  for  the  defendants  Handcock,  in  reply.^ 
HAHDcocK^  When  a  party  recovers  a  judgment,  he  has  established  his  right 
Arguimau.  ^  ^^^  ^^^^  '  ^'^  remedy  was  at  Common  Law,  an  execation  against 
the  goods  or  person  of  the  debtor.  The  Statute  of  Westminster  the 
2nd  gave  a  right  to  take  a  moiety  of  the  lands.  There  were  there- 
fore three  remedies,  viz.,  one  against  the  person,  one  against  the 
goods,  and  one  against  the  lands.  When  a  man  has  divers  means  to 
come  to  bis  right,  he  may  release  one  of  them  specially,  and  yet  take 
benefit  of  the  other  :  AUKanCs  case  (a)  ;  Co,  Lit.  p.  286,  b.  The 
remedy  therefore  against  the  body  and  goods  remained,  although  the 
right  to  take  the  lands  in  execution  was  destroyed  by  the  deed-poll 
of  1 829.  The  case  of  Trot  v.  Spurting  (b)  is  with  us  in  principle, 
although  cited  against  us ;  and  in  Ross  v.  Pope  (c)  it  is  laid  down,  that 
although  the  conuzee  of  a  statute  purchase  part  of  the  lands,  yet  he 
may  still  take  the  body  or  goods  of  the  debtor.  Hi/de  v.  Morley  (d) 
is  not  overruled  by  Barrow  v.  Grai/  ;  the  true  distinction  is  taken 
between  those  cases  in  3  Bac.  Ab.  Execution,  B,  p.  373,  7th  ed. : — 
"If  the  conuzee  releases  to  the  terretenant  all  right,  interest  and 
demands,  together  with  all  suits  and  executions,  and  afterwards 
sues  execution,  the  terretenant  shall  have  an  audita  querela  to  set 
aside  this  execution  ;  and  this  differs  from  the  case  of  Barrow  v. 
Gray,  in  Cro.  Eliz, ;  for  there  the  conuzee  released  only  all  his 
right,  interest  and  demand  to  the  terretenant,  which  was  held  not  to 
be  sufiicient,  because  he  had  only  a  possibility,  and  no  interest  in  the 
laud  before  execution,  and  consequently  could  not  release  what  he 
had  not;  but  in  the  former  case  (Hyde  v.  Morley),  though  the 
conuzee  had  no*  right  to  the  land  before  execution,  yet  there  are 
words  sufficient  to  discharge  the  execution,  since  it  is  released  by 
express  words ;  and  in  the  first  case  the  words  of  the  release  refer 
to  the  executions,  suits  and  demands  upon  the  statute,  which  sta- 
tute, since  it  was  in  being,  the  executions  and  demands  upon  it 
may  be  released  at  any  time  ;  but  in  the  other  case  the  words, 

(a)  8  Rep.  152.  (6)  Moo.  811. 

(c)  Plowd.  72.  id)  Cro.  Blii.  40. 
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*  right,  title  and  interest*  relate  to  the  land,  which  the  conuzee         1850. 

_     _  ,  .  .,  .  ,  ,      ,         «  Chancery, 

had  no  interest   in   until    execution    sued,   and  therefore  cannot     ^ — -. ' 

n  ,,,,  ».,.,^  HANDCOCK 

release  or  transfer  over  what   he  had  not ;   besides,  in  the  first  ^ 

case  the  conuzee  has  released  all  suits  by  which,  says  my  Lord   handcock. 

Coke  (Altkam's  ease  (a)),  '  the  execution  is  gone,  because  no  com-      Argument. 

mon  person  can  have  execution  without  prayer  and  suit  to  the 

Court.' "     The  best  report  of  Hyde  v.  Morley  is  that  in  Anderson, 

p.  133,  where  the  reason  for  the  decision  is  given.    It  would  seem 

that  both  it  and  Barrow  v.  Gray  arose  upon  the  same  deed ;  but 

the  words  of  release  in  the  former  case  were  incorrectly  stated  in 

Barrow  v.  Gray,  and  it  is  not  matter  .of  surprise  that  the  Judges  of 

the  Common  Pleas,  when  referred  to  by  Fopham,  J.,  denied  having 

made  any  such  decision  as  they  were  then  represented  to  have  done. 

In  Barrow  v.  Gray  the  decision  was  right,  it  having  been  made 

upon  the  words   "right,  interest  and  demand  in  the  land,"  those 

being  the  words  before  the  Court  in  the  special  verdict  in  that  case, 

beyond  which  special  verdict  they  could  not  travel ;  although  in  fact, 

as  appears  from  Hyde  v.  Morley,  the  deed  of  release  itself  contained 

sufficient  words  to  discharge  the  execution. 

Admitting  the  proposition  involved  in  Solly  v.  Forbes,  and  cases 
of  that  class,  that  the  operative  part' is  to  be  governed  by  the  inten- 
tion patent  on  the  recitals,  &c.,  yet  if  the  intention  appear  to  be  to 
do  a  particular  act,  the  necessary  consequences  of  that  act  cannot  be 
controlled  by  the  Court.  The  recital  here  shows  the  intention  to 
release  the  unsettled  lands  (Cartron,  &c.),  and  does  not  disclose  any 
intention  to  reserve  any  remedy  against  them.  The  covenant  aids 
this  view  of  the  case.  K  this  deed-poll  had  been  pleaded  at  law  by 
the  terretenants  of  the  unsettled  lands,  it  could  hardly  have  been 
contended  that  it  was  not  an  absolute  release  of  those  lands.  The 
only  release  that  could  be  pleaded  by  a  conuzor  is  a  general  release 
of  all  executions ;  but  a  terretenant  may  plead  a  release  to  him  by 
the  plaintiff:  Com.  Dig,  Pleader,  3,  L  14.  The  authorities  already 
quoted  by  Mr.  Hartley  show  that  the  inevitable  consequence  of  a 
release  of  the  unsettled  lands  was  a  release  of  the  settled  lands  also. 

There  is  no  difference  between  a  recognizance  at  Common  Law 

(a)  8  Rep.  153,  6. 


Digitized  by 


Google 


464  CHANCERY  REPORTS. 

1850.        and  a  judgment.    Only  a  moiety  of  the  lands  can  be  tftkcto,  ^ 

(chancery, 

' ■~-'     younger  conuzee  of  a  statute,  in  possession  of  part  of  tbe  lands  of 

HANDCOCK       ,  , 

^  the  conuzor,  has  been  held  entitled  to  an  audita  querela  to  remedy 

HANDCOCK.    the  execution  of  an  elder  recognizance,  where  the  reconuzee  had 

-Argument,     ^^^^n  a  moiety  of  the  lands  in  the  possession  of  the  oonuzee  only, 

for  the  reconuzee  ought  to  have  sued  execution  of  a  moiety  of  aU 

the  lands  of  the  debtor :  Dean  v.  Hind  {a).     All  the  lands  may  be 

taken  under  a  recognizance  in  the  nature  of  a  statute  ;  but  the  case 

just  quoted  shows  that  all  the  lands  are  liable  to  a  judgment,  although 

a  moiety  only  may  be  taken.     The  judgment  binds  the  moiety  of 

the  land  the  defendant  has  at  any  time  after  the  judgment,  and 

therefore  if  the  defendant  alien  any  part  of  the  lands,  the  plaintiff 

may  extend  the  moiety  remaining  in  the  hands  of  the  defendant 

without  going  to  the  lands  in  the  hands  of  the  alienee,  because  he 

may  take  the  moiety  of  the  lands  in  tlie  estate.    But  after  the 

alienation  the  conuzor  himself  shall  not  have  contribution,  because 

it  is  his  own  debt,  with  which  the  plaintiff  has  chosen  to  load  the 

lands  remaining  in  his  hands ;  but  if  there  are  several  alienations, 

the  judgment  equally  binds  them  all,  and  therefore  all  must  be 

equally  contributoiy,  and  the  execution  ought  not  to  be  laid  upon 

one  only  :\Gilb,  on  Executions ,  p.  42. 

As  to  the  revivor  of  the  judgments  vested  in  Sarah  Egan,  it  would 
be  the  narrowest  ground  of  estoppel  to  h<^d  that  the  omission  of  the 
infant  defendants  to  plead  the  release  to  the  writs  of  scire  facias 
estopped  them  from  disputing  the  liability  of  the  setUed  lands  to 
those  judgments.  The  infants  were  summoned  as  heirs  and  not  as 
terretenants.  They  could  not  have  pleaded  this  release  as  heirs, 
because  it  is  ncft  a  general  release  of  all  executions:  2  Wms.  Saund. 
6,  It.  1 ;  Bac.  Abr.  Execution^  B,  4.  The  deed  may  have  been  in 
the  posdessiOB  of  the  mortgagee  (the  plaintiff)  without  their  know- 
ledge. If,  before  the  passing  of  O'Neill's  Act,  they  had  omitted  to 
plead  that  there  were  terreteaants  not  summoned,  y^t  they  would 
not  have  been  barred  of  relief  by  audita  querela  :  Very  v. 
Carew  (b)  ;  Gilb.  on  Executions^  p»  48.  O'Neill's  A9t  ousts  the  plea 
of  non-joinder  <rf  terretenants,  but  saves  the  remedy  for  contribu- 

(a)  Cro.  Eliz.  797;  S.  C.  Yehr.  12.  (6)  Moo.  535,  pi.  700. 
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tion    against    unsummoiied    terretenants.     How  was  that  to  be        1860. 
enforced  except  bj  audita  querela  ?      The  same  reasoning  is  appli-     j^^!!^^^ 
cable  to  this  case,  althQugh  the  minors  have  not  pleaded  the  release 
to  the  scire  facias,  for  this  Court  will  grant  them  the  relief  which  at    hanpcock. 
law  they  may  have  had  by  audita  querela.*     A  party  permitting  a      j^nmmtiu, 
judgment  to  go  against  him  as  heir  is  not  in  any  other  capacity 
estopped  by  it. 

As  to  the  right  of  exoneration  of  the  settled  estates  out  of  the 
unsettled  estates,  Counsel  distinguished  Averall  v.  Wade  and 
Hartley  v«  O' Flaherty  from  Barnes  t.  Racster,  and  cited  Hiekson 
y.  Collis{a)y  to  show  that  the  statute  11  &  12  Vie*  c  48,  s.  72,  is 
not  retrospective. 


The  Lord  Chancellou  having  stated  the  facts  of  the  case,  pro-         1851. 

,    .  Feb,  28. 

ceeded  to  say : — 


There  are  three  points  to  be  considered,  vis — first,  the  effect  of 
the  deed  of  release  executed  on  the  8tfa  of  April  1829 ;  secondly, 
the  effect  of  the  revivor  of  the  judgments  vested  in  Sarah  Egan ; 
thirdly^  the  ^^uestion  of  contribution  as  respects  those  judgment 
creditors,  who  are  prior  to  the  eetUement,  but  not  parties  to  the 
release,  or  not  bound  by  it  if  they  were  parties.  t 

The  first  point  comprises  three  questions,  namely — first,  what  is 
the  legal  effect  of  the  deed  of  release  upon  the  unsettled  lands  which 
it  purported  to  release  ?  Secondly,  what  is  its  legal  effect  upon  tke 
settled  lands  ?  Thirdly,  is  there  any  eqmtalble  principle  to  prevent 
the  operation  of  the  release  ?  It  was  irst  arg«ed  as  to  the  effect  laf 
the  deed  of  release,  that  so  far  from  discharging  the  lands  not  men- 
tioned in  it,  it  does  not  even  at  law  discharge  Use  lands  particularly 
specified  from  the  judgment.  But  on  this  question  I  see  no  reason 
to  doubt  the  correctness  of  the  opinion  of  the  Court  of  Connnon 

(a)  10  It.  Eq.  Rep.  447. 


*  But  Gilbert  (p.  49)  admits  the  general  rule,  that  "  there  shall  never  be  an 
audita  querela  for  what  could  have  been  pleaded  to  the  scire  Jaciag  in  bar  of  the 
execi;tion,  or  in  dischaige  of  the  defendant's  lands.  And  the  plea  of  non<joinder 
woidd  not  have  shown  quare  executionem  habere  non  debeat,  but  only  delay  the 
plaintiff  until  the  others  were  brought  in.** 


Judgment. 
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1851.  Pleas.  The  intention,  to  the  extent'  of  discharging  the  specified 
v.— .v-*^  lands,  is  plainly  stated,  the  words  being  that  the  parties  *' release, 
exonerate  and  for  ever  discharge"  the  lands  enumerated  "  from  the 
HANDCocK.  judgments  and  from  all  writs  of  execution,  and  from  all  and  every 
Judgment.  ^*^®^  ''^^  *°^  writs  which  now  have  or  at  any  time  hereafter  shall  or 
may  be  sued  or  issued  out  or  executed  upon  or  against  the  said 
lands,"  &c.,  by  virtue  of  the  judgments  or  in  relation  thereto.  The 
case  is  expressly  within  the  authority  of  ffycU  v.  Morley  (o),  where 
the  release  by  the  conuzee  of  a  statute  merchant  of  all  r^ht  in  the 
lands  was  stated  to  be  of  no  avail,  because  the  conuzee  had  no  right 
in  the  land  before  execution;  but  the  release  being  also  of  "all 
demands,  actions,  suits  and  executions,"  it  was  expressly  ruled  that 
those  words  were  sufficient  to  release  execution  on  the  statute. 
That  case  has  not  been  overruled ;  and  although  it  is  said  in  Barrow 
V.  Gray  (b)  that  the  Judges  did  not  remember  any  such  decision,  yet 
it  is  manifest  that  the  case  was  erroneously  quoted  there.  The  ques- 
tion in  Barrow  v.  Gray  was,  whether  a  release  of  the  right  and 
title  of  the  conuzee  was  sufficient  ?  and  it  was  held,  in  accordance 
with  the  opinion  of  the  Judges  on  that  point,  in  Hyde  v.  Morley^ 
that  it  was  not.  Hyde  v.  Morley  is  quoted  erroneously  as  having 
•  decided  the  contrary,  and  nothing  was  said  about  the  release  contain- 
ing the  words  ''  all  demands,  actions,  suits  and  executions."  The 
case  in  the  Year-hook^  25,  Assize  7,  is  precisely  to  the  same 
effect,  and  it  is  so  quoted  by  Rolle  Abr,  tit.  Release^  M,  pL  1  ;  and 
the  cases  of  Hyde  v.  Morley  and  Barrow  v.  Gray  are  referred  to 
for  the  same  distinction  in  3  Bac.  Ah,  tit.  Execution^  B,  7,  p.  373, 
7th  ed.  Besides,  here  the  deed  expressly  "  discharges"  and  "  exoner- ' 
ates"  the  lands  from  the  judgments  and  all  executions  upon  them, 
and  it  would  therefore  seem  to  contain  stronger  words  than  the 
mere  word  **  release."  If  the  conuzee  make  a  deed  that  the  conuzor 
shall  hold  the  land  discharged  of  the  statute,  if  the  conuzor  alien 
the  land  and  re-purchase,  yet  it  is  not  chargeable  :  45  Edw.  3,  22  6, 
referred  to  in  Rolle  Abr,  Statute^  M,  pL  6. 

This  then  being  so,  the  next  question  arises  as'^to  the  effect  of 
this  release   and  discharge  on  the  settled  lands.      The  Court  of 

(a)  Cro.  Eliz.  40;  S.  C.  And.  133.  (6)  Cro.  Elii.  551. 
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Common   Pleas  has  certified  its  opinion  that  the  operation  of  the        185L 

Chancery' 
release  was  to  discharge  those  lands  also,  in  which  opinion  I  am     ^ ^^— —^ 

,.  ^  rwx,  1  ..  /.  .1.      T   i_'i-x_      HANDCOCK 

disposed  to  concur.     There  cannot  be  any  question  of  the  liaDility  ^ 

of  all  the  lands  to  an  execution  on  the  judgment;  and  the  same  law    handcock. 

applies  to  the  case  of  a  statute ;  and  it  has  been  the  settled  doctrine      Judgment, 

of  the  law  from  very  early  times,  that  when  the  conuzor  of  a  statute 

aliens  the  lands  bound  by  it,  in  different  parcels,  and  execution  is 

sued  by  the  conuzee  against  one  of  the  grantees,  he  may  insist  on 

and  enforce  contribution  against  the  others.     All  the  old  authorities 

respecting  the  effect  of  a  purchase  of  part  of  the  lands  of  the 

* 

conuzor  by  the  conuzee  himself  proceed  on  this  principle.  It  is 
unnecessary  to  go  through  them.  The  law  is  clearly  so  laid  down  in 
Ross  v.  Pope  (a),  and  is  so  stated  in  Sheph.  Touch,  p.  365,  and  Bac. 
Ab.  tit.  Execution,  p.  703.  The  result  of  that  doctrine  is,  that  when 
the  conuzee  himself  purchase  part  of  the  land  from  the  conuzor, 
although  the  effect  of  that  transaction  is,  as  between  those  parties, 
not  to  discharge  the  person  of  the  conuzor,  or  any  lands  remaining 
in  his  hands,  the  settled  rule  has  been  that  the  conuzee's  right  of 
proceeding  against  the  lands  of  the  conuzor,  which  have  passed  into 
the  hands  of  other  feoffees,  is  wholly  extinct.  In  this  point  the  case 
in  Pfowden  is  also  a  distinct  authority.  He  (the  conuzee)  cannot, 
as  it  is  said,  be  a  contributory  to  a  demand  due  to  himself  in  respect 
of  the  lands  in  his  own  seisin.  It  is  not  easy  to  see  any  distinction 
in  this  respect  between  an  actual  and  express  discharge  of  a  portion 
of  the  land  of  the  conuzor  by  the  deed  of  the  creditor,  and  the  dis- 
charge effected  by  operation  of  law  in  the  case  of  a  purchaser ;  and 
no  such  distinction  is  to  be  found  in  the  authorities.  In  Rolle 
Ab,  Statute f  M,  pi,  11,  the  case  of  a  release  is  put  as  being  ''all 
one"  with  the  case  of  a  purchase  by  the  conuzee  of  parcel  of  the 
land.  I  think  that  there  is  no  distinction,  and  concur  in  this  point 
with  the  Court  of  Common  Pleas.  The  case  is  analogous  to  that  of 
a  rentcharge,  where  by  law  a  release  of  part  of  the  land  charged 
will  discharge  the  whole.  This  doctrine  b  discussed  in  Mr.  Pres- 
ton's edition  of  ShephercTs  Touchstone,  p.  345  (to  which  I  shall 
refer  hereafter),  and  the  remarks  there  bear  very  much  on  the  next 

(a)  Plowd.  72. 
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18^1.        question  in  this  case,  as  to  the  words  here  alleged  to  amount  to  s- 
.    -^^\     reservation  of  right  to  other  lands.    I  cannot,  in  the  effect  of  a 
^^^^      release  so  framed,  see  any  distinction  between  the  case  of  a  statute 
HANDCOCK.  staple  or  statute  merchant  and  a  judgment.     The  Act  of  Pariiament 
J  damMt      ^^^^^^S  ^^  Statutes  gives  a  right  of  execution  against  all  the  lands  of 
the  conuzor.    The  Statute  of  Westminster  gives  a  right  to  the  judg- 
ment creditor  of  execution  against  a  moiety;  but  that  means  a 
moiety  of  all  the  lands.    The  principle  must  be  the  same — the  same 
reasons  apply — ^the  same  right  of  contribution   exists  :    2  Insi, 
p.  396.    The  conuzee  cannot  elect  to  have  delivered  to  him  the  land 
of  which  he  is  already  seised,  and  it  would  be  partial  and  unjust  to 
take  that  of  the  other  party. 

But  it  is  said  thAt  this  release  is  in  equity  to  be  controlled  by  the 
intent  and  language  of  it,  it  being  contended  that  the  intention 
expressed  in  this  deed  is  only  to  discharge  the  particular  lands,  and 
that  the  Court  will  accordingly  modify  the  release,  so  that  it  shall 
not  go  beyond  the  particular  intent. 

Now,  it  has,  on  the  other  hand,  been  well  observed  that,  if  this 
release  have,  as  it  must  have,  the  effect  of  leaving  the  released  lands 
still  liable  to  contribution  or  indemnity  at  the  suit  of  the  owners 
of  the  settled  lands,  the  necessary  consequence  of  the  modification 
sought  would  be  to  render  the  whole  instrument  entirely  inoperative, 
save,  perhaps,  so  far  as  any  advantage  could  in  that  ease  be  had 
against  the  judgment  creditors  on  the  covenant  to  indemnify  ;  it 
is  further  to  be  observed  that  this  deed  is,  in  its  terms  (and  if  it 
operate  at  all,  does  in  fact,  according  to  the  autliorities,  operate  as), 
an  actual  release  of  all  the  lands  settled  and  mortgaged.  To  intro- 
duce a  elause,  theref(H>e,  that  it  sludl  not  operate,  as  in  law  it  does 
operate,  would  be  contradictory  and  repugnant. 

In  Everard  v.  Heme  (a)  it  is  expressly  laid  down  and  agreed  to 
bj  the  whole  Court,  that  where  two  are  bound  in  an  obligation,  and 
the  obligee  releases  one,  provided  that  the  other  shall  not  take  any 
benefit  from  this  release,  it  is  a  void  proviso.  This  point  must  have 
been  also  considerod  by  the  Court  of  Common  Pleas,  and  must  ha¥« 
been  considered  as  also  appHoabla  to  tibe  equitable  view  of  the  ques- 

(a)  Iitaetoii'4  Bep.  191. 
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tion,  because  the  suggested  equity  is  merely  on  the  construction  of        1851. 

Chancery^ 

the  release;  and  the  cases  abundantly  show  that  an  equitable  con-     ' ^ ' 

HANDCOCK 

Btmction  would  be  open  to  a  Court  of  Law.     The  case  was  fully  ^^ 

argued  in  the  Common  Pleas  upon  that  view ;  and  without  holding    handcock. 
that  the  point  was  untenable,  the  Judges  of  that  Court  could  not      Judgment. 
have  certified  as  they  have. 

Many  eases  were  cited  to  show  that  the  general  words  of  a 
release  will  be  controlled  by  the  recital,  so  as  to  confine  it,  as  be- 
tween the  parties  thereto,  to  particular  debts.  The  case  of  Payler 
V.  JSomeFskctM  (a)  is  one  of  a  long  series  of  authorities  to  the  same 
effect,  as  it  is  stated  by  Taunton,  J.,  in  Upton  v.  Upton  (b) :—''  The 
general  words  of  a  release  may  be  limited  by  the  particular  matter 
out  of  which  the  release  springs,  and  the  particular  intent  of  the 
parties  by  whom  the  release  is  executed ;"  and  for  this  position  he 
relies  on  Papier  v.  Homerfkam  and  Solfy  v.  Forbes  (p);  which 
last  named  case  was  that  principally  relied  on  by  Counsel  in  sup- 
port of  the  claims  of  the  judgment  creditors.  But  that  was  not  the 
case  of  a  distinet  unqualified  release ;  it  was  undoubtedly  in  form  a 
release  to  one  of  two  parties,  but  it  expressly  excepted  out  of  the 
release  any  claims  or  demands  which  the  creditor  had  against  the 
co-partoer,  either  separately  or  as  a  partner  with  the  person  to  whom 
the  release  was  given,  or  against  the  joint  estate ;  and  hiao  expressly 
reserved  the  right  to  sue  both  the  partners,  so  that  in  fact  it  was 
noi  in  legal  form  a  release  at  all  of  the  joint  demand.  Some  cases 
were  referred  to  in  the  argument  of  that  case  by  Counsel  for  the 
defendant  there,  in  support  of  the  proposition  that  the  exception 
was  reppgnant  and  void;  but  I  do  not  observe  that  Everard  v. 
Heme  (d)  was  particularly  referred  to ;  and  Soify  v.  Forbes  was 
expressly  decided  with  reference  to  its  special  nature  as  found  by 
the  language  of  the  release  itself. 

There  are  many  decisions  establishing  the  proposition,  that  in  the 
ease  of  principal  and  surety  a  composition  deed  may  be  executed 
discharging  the  principal,  but  with  an  express  reservation  of  the 

(tf)  4  M.  lb  S.  423.  (fii)  1  DowL  Pno.  Cftses,  406. 

(c)  2  Brod.  &  B.  38.  ((/)  LitUeton's  Bep.  191. 
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HANDCOCK 


remedy  of  the  creditor  against  the  surety;  and  when  such  a  resenra- 
tion  i8  expressly  made,  the  Courts  have  given  effect  to  it,  although 
^  in  the  result  the  surety  was  at  liberty  to  enforce  his  rights  against 

HANDCOCK.  the  principal,  and  in  fact  defeat  the  entire  operation  of  the  deed. 
Judgment  Those  cases  were  referred  to  in  the  late  case  of  Kearsley  v.  Cole  (a). 
Supposing  that  this  doctrine  could  apply  to  a  case  like  the  present^ 
what  is  there  in  the  release  itself  to  sustain  the  application  of  them 
to  this  particular  instrument  ?  It  is,  I  think,  plain  that  the  mere 
fact  of  the  release  being  of  particular  lands  would  not  be  sufficient. 
In  ShephercPs  Touchstone,  by  PrestoUy  p.  345,  it  is  laid  down  that 
if  one  have  a  rentcharge  out  of  twenty  acres,  and  release  all  his* 
right  in  one  acre,  hereby  all  the  rent  is  extinct. — [His  Lordship 
here  read  the  observations  of  Mr.  Preston  as  to  this  rule  respecting 
rentcharges,  and  the  difficulties  thereby  occasioned  in  practice  ;  and 
that  where  a  part  of  the  land  is  released,  and  a  clause  added  that 
the  release  shall  not  extend  to  extinguish  the  rent,  and  that  the 
other  lands  shall  remain  chargeable  with  the  rent,  and  that  the  rent-  • 
charger  may  distrain  thereupon,  yet  that  the  rentcharge  is  altogether 
released,  and  that  the  additional  clause  does  not  preserve  the  origi- 
nal rent,  but  amounts  to  a  grant  of  a  new  rent,  and  consequently 
the  grantee  loses  priority  as  against  intermediate  incumbrancers.} — 
But  here  the  only  ^ther  lands  pointed  at  are  those  of  the  debtor, 
and  may  be  satisfied  by  his  life  estate ;  and  I  cannot  elicit  such  a 
special  reservation  from  the  covenant  of  indemnity.  The  very 
declaration  that  the  re-lessors  considered  the  remaining  lands  of  the 
debtor  to  be  sufficient,  without  resorting  to  those  mortgaged,  shows 
that  the  parties  were  not  contemplating  the  case  of  a  person  who 
would  have  a  right  of  contribution  against  the  mortgaged  lands,  but 
that  they  were  considering  only  the  lands  of  the  debtor  himself,  who^ 
according  to  the  authorities,  could  not  make  any  such  claim. 

In  regard  to  the  covenant  for  indemnity,  it  is  hardly  to  be  sup- 
posed that  the  parties  would  trust  merely  to  such  a  covenant  as  it, 
if  they  contemplated  any  future  liability,  in  he  lands  released,  to 
contribution  on  the  debt. 

For  all  these  reasons,  I  concur  with  the  opinion  of  the  Court  of 

.(a)  16M.  AW.  135. 
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Common  Pleas  as  to  the  effect  of  this  release,  as  well  on  the  settled        1851. 

Chancery. 

as  on  the  mortgaged  lands.*  ' •■ 

HANDCOCK 

It  has  been  contended,  however,  that  since  the  opinion  of  that  ^^ 

Court  was  given,  and  since  the  case  was  first  brought  before  me  on    handcock. 
their  certificate,  an  enactment  has  been  made  which  has  altered  the     Judgment. 
law  on  this  subject,  and  that  the  judgment  creditors  are  entitled  to 
the  benefit  of  it.     This  is  the  72nd  section  of  the  first  Incumbered 
Estates  Act  (11  &  12  Vic.  c.  48.) — [His  Lordship  here  read  the 
section.f] 

Now,  this  is  in  terms  prospective,  the  words  being  "  the  release, 
&c.,  shall  not  operate,"  &c. ;  t.  €.,  the  future  release.  I  have  high 
authority  for  saying  that  the  clause  was  not  intended  to  be  retro- 
spective ;  and  it  is  plain  that  if  it  should  be  so  construed,  it  would 
have  the  effect,  as  in  this  case,  of  disturbing  and  defeating  existing 


*  For  an  important  decision  npon  the  effect  of  a  composition  deed,  in  form  a 
release,  bat  containing  certain  reservations,  vide  the  recent  case  of  Squire  v. 
Ford,  coram  Sir  Geo.  Turner,  V.  C,  reported  15  Jurist,  p.  619. 

t  The  above  Act  received  the  Royal  Assent  dh  the  14th  of  August  1848.  The 
72nd  section  is  as  follows : — **  And  whereas  doubts  are  entertained  whether,  when 
a  judgment  affects  lands  in  Ireland,  and  when  the  person  entitled  to  such  judg- 
ment is  willing  to  release  a  portion  of  such  lands  in  order  to  the  sale  thereof,  or 
otherwise,  he  can  grant  such  release  without  nallifying  the  effect  or  validity  of  such 
judgment  upon  the  residue  thereof,  or  any  other  property  which  it  is  intended 
should  remain  subject  to  such  judgment ;  and  whereas  it  is  expedient  that  such 
doubts  he  removed,  he  it  enacted,  that  the  release  of  any  portion  of  lands  in  Ireland 
from  any  judgment  afiecting  the  same  shall  not  operate,  or  be  construed  to  extend 
or  operate,  so  as  to  nullify  or  in  any  manner  to  affect  the  validity  and  force  of  such 
jlidgment  as  regards  the  residue  of  such  lands,  or  any  other  property  not  specially 
released  from  such  judgment,  but  that  such  judgment  shall  continue  to  affect  such 
residue  or  other  property,  notwithstanding  such  release,  in  like  manner,  and  with 
the  like  powers  to  enforce  payment  of  interest  and  principal,  and  to  all  intents 
and  purposes,  as  if  such  deed  of  release  had  not  been  executed." 
'  That  a  release,  in  the  language  of  the  foregoing  enactment,  of  any  portion  of 
lands  from  ti  judgment  affecting  the  same  woul<i  be  effectual,  although  not  con- 
taining  any  express  relinquishment  of  the  right  to  issue  execution,  appears  from 
the  following  passage  in  Shepherd^s  Touchstone,  by  Preston,  p.  343  : — "  By  a 
release  of  all  judgments,  without  more  words,  is  he  that  maketh  it  (the  release) 
barred  of  the  effect  of  any  judgment  he  hath  against  the  re-leasee ;  for  if  execu- 
tion  be  not  taken  out,  he  is  now  barred  of  it ;  viz.,  the  execution  would  be  wrong- 
fnl,  since  the  judgment  is  the  cause  of  the  right  to  have  execution ;  or  the  release 
may  be  pleaded  in  bar  to  a  sci.fa.  to  revive  the  judgment.  And  if  the  re-leasee, 
or  his  land,  &c.,  be  in  execution,  he  and  it  shAll  be  discharged  thereof  by  audita 
querela.*' 
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1861.        rights  and  equities;  this  would  be  most  unreasonable  and  m^ust. 
' J-2-/     In  the  case  of  Thompson  v.  Lack{a)y  which  was  referred  to  in 

HANDCOCK        ,  ^     ,  -  ,  ..     .  -J    u 

^  the  course  of  the  argument  for  another  purpose^  it  is  said  oy 

HANDCOCK.  Wilde,  C.  J.:— "In  order  to  give  a  retrospective  effect  to  any 
Judgment.  Statute,  the  words  should  be  very  clear."  Nof>a  comiitutio  fiOurii 
formam  imponere  debet,  non  prtBieriiis :  2  Inst.  p.  292.  The  statute 
cannot,  notwithstanding  its  recital,  be  considered  as  declaratory  of 
the-  law,  because  it  (the  statute)  is  confined  to  releases  of  lands  in 
Ireland,  and  the  law  was  previously  the  same  in  both  countries.  I 
am  of  opinion  that  the  Act  is  not  retrospective,  and  is  therefore 
inapplicable  here  ;  and  I  have  come  to  that  conclusion  without  con- 
sidering that  this  suit  was  pending,  and  that  in  fact  a  decree  was 
made  upon  the  effect  of  this  release  before  the  Act  was  passed. 

The  exceptions  to  the  report  taken  by  the  judgment  creditors 
must  therefore  be  overruled,  and  the  former  decree  affirmed. 

The  next  question  arises  on  the  exceptions  taken  by  the  defend- 
ants, the  daughters  and  co-heiresses  of  William  Henry  Handcoek,  to 
the  findings  of  the  report  as  to  two  of  the  judgment  creditors  who 
had  executed  the  release,  but  whose  representative  has  since  obtained 
judgments  at  law  in  proceedings  by  scire  facias  against  the  heirs  of 
the  conuzor,  and  the  terretenants  of  the  unsettled  lands. — [His 
Lordship  here  referred  to  the  writs  of  scire  facias,  and  to  the 
parties  named  in  them,  and  the  Sheriff's  returns.] — The  Master  has 
reported  that  those  judgments  are  subsisting  charges  upon  the  settled 
lands  (Carrintrilly,  &c).  But  it  has  been  contended  that  in  oonae- 
quence  of  the  mode  in  which  those  defendants  were  made  parties 
to  the  scire  facias,  the  judgments  of  revivor  cannot  be  considered 
as  having  the  effect  of  setting  up  the  original  judgments  as  against 
the  settled  lands.  Unquestionably  they  were  individually  parties  to 
the  record ;  they  were  made  so  as  the  co-heireeses  of  the  conu£or, 
and  they  were  in  fact  terretenants  of  lands  which  had  belonged  to 
him,  although  they  were  entitled  to  those  lands  by  the  settlement, 
and  not  by  descent.  It  is,  I  think,  plain  that  they  could  have  pleaded 
this  release,  assuming  that  it  had  in  law  the  effect  which  I  have,  in 
conformity    with   the  opinion    of    the  Court  of  Common  Pleas, 

(a)  3  M.  Gr.  &  Sc.  551. 
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declitt^  thai  it  has.  The  case  <^  Etferard  v.  Betne^  and  many 
other  cases,  ending  with  Thofitpson  y*  Look  (tf),  show  that  a  release 
to  one  party  operating  to  the  discharge  of  atio&er  person,  not  a 
party  to  it,  may  be  pleaded  by  the  latter.  hawiwock. 

Bat  then  it  is  said  that  those  defendants  were  brought  before  the  Judgmeia. 
Court  on  the  €eire facias  merely  as  co-heiresses,  it  being  a  sdirefaekm 
under  O'Neill's  Act,^  and  that  they  could  not  therefore  plead  this 
special  matter.  The  cases  of  Henry  t.  JofUS  (b)  and  CarroU  v. 
Cooke  (c)  were  referred  to.  I  think  that  the  import  of  the  cases  is, 
that  although  on  a  scire  facias  under  0*Nelll'd  Act  the  proceeditig 
is  against  the  particular  lands  sought  to  be  charged,  it  does  not 
differ  as  to  the  plea  which  the  heir  may  put  in  from  a  general  sdte 
facias y  on  which  the  terretenants  of  particular  lands  are  returned  te 
having  been  served ;  and  on  the  authority  of  Adams  v.  Tlie  Heir 
and  Terretenants  of  Savage  (d)^  it  was  held  in  Henry  v.  Jones 
that  on  the  scire  facias  in  that  case  the  heir,  not  being  stated  to  be 
a  terretenant,  must  be  taken  not  to  have  had  any  tnterest  in  tife 
lands  charged,  and  could  not  plead  a  plea  respeoting  them ;  but  in 
both  those  cases  it  was  expressly  stated,  that  if  the  heir  have  any 
interest  in  the  lands  he  ought  to  show  it,  and  then  protect  ihett 
interest  by  any  defence  he  may  have.  In  Henry  v.  Jones,  Bushe,  C.  J., 
observes  t— "  The  heir  as  suck  is  not  liable  on  the  judgment  of  his 
ancestor,  but  only  as  terretenant  in  respect  of  assets  by  descent. 
He  is  therefore  called  upon  to  show  cause  why  a  judgment  should 
not  be  revived,  because,  as  he  may  have  lands,  he  may  have  an 
interest  to  resist  the  revival  by  showing  that  the  judgment  has 
been  released  or  satisfied.**  And  again : — "When  therefore  a  plaintiff 
under  O'Neill's  Act  specifies  particular  terretenants,  he  confines  his 
remedy  to  them ;  and  when  he  doe6  not  state  the  heir  to  b6  a  ierfe- 
tenant,  it  most  be  taken  that  he  is  not  one.  If  there  be  any  int^reHI 
of  his  own  which  the  heir  is  entitled  to  protect  by  any  plea,  wMoh 
interest  does  not  appear  upon  the  scire  faeias,  he  miBt  show  by  his 
plea  what  that  interest  is,  and  in  what  character  he  resists  the  plafl^ 

(a)  3  M.  Gr.  &  Sc  540.  (b)  Ale  &  Nap.  14. 

(c)  I  Jebb  &  Sy.  S3.  (<0  2  SiOk.  001. 

*26G.  3,  c.  31  fii-J 
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1851.        tiff's  proceedings."     The  observations  of  Barton,  J.,  in  Carroll  y. 
Ohancery, 
^ , ^     Cooke,  are  to  the  same  effect.     He  there  expresses  his  adherence 

HANDCOCK  ,      ,        .       .     »r  F  *     ,  .  .        ,  ... 

^^  to  the  doctrine  m  Henry  y.  Jones.    And  in  granting  the  motion  m 

HANDCOCK.  Mannix  v  Gray  (a),  that  the  heir  might  be  at  liberty  to  plead  three 
Judgment,  special  pleas  of  non-seisin,  the  same  Judge  says: — "K  he  has  a 
title,  he  has  a  right  to  defend  it.  It  has  been  perhaps  too  much  the 
practice  to  grant  liberty  to  plead  pleas  of  this  nature ;  but  when  a 
sufficient  reason  is  given,  a  party  should  be  allowed  to  do  so."  And 
in  White  v.  White  {b)  a  similar  motion  was  granted.  The  defend- 
ants, the  co-heiresses,  therefore  were  parties  to  a  proceeding  which 
on  record  shows  that  they  were  not  terretenants ;  and  if  they  sought 
*  to  plead  this  release,  they  might  have  done  so,  showing  their  special 
title.  The  exceptions  taken  to  the  finding  in  the  report  in  rela- 
tion to  the  judgments  vested  in  Sarah  Egan  must  accordingly  be 
overruled. 

The  remaining  question  is  that  of  contribution.  The  case  of 
Averall  v.  Wade  (c)  has  been  relied  upon,  and  it  is  difficult  to  distin- 
guish that  case  in  principle  from  the  present.  It  has  been  observed 
that  there  was  in  Averall  v.  Wade  a  covenant  against  incumbrances, 
which  does  not  exist  here ;  but  there  is  here  a  covenant  for  quiet 
enjoyment,  which  may  be  worked  out  by  throwing  the  plaintiff's 
judgment  on  the  unsettled  estates.  The  plaintiff  had  notice  of  the 
settlement  at  the  time  of  taking  his  mortgage,  and  consequently  had 
notice  of  the  equitable  claim  founded  on  that  settlement,  and  as  a 
judgment  creditor  he  cannot  defeat  that  equitable  claim.  In  Averall 
V.  Wade,  a  party  seised  of  several  estates,  and  indebted  by  judgment, 
settled  one  of  those  estates  for  valuable  consideration,  and,  as  I  have 
said,  then  entered  into  a  covenant  against  incumbrances,  and  subse- 
quently acknowledged  other  judgments.  Sir  Edward  Sugden  held 
that  the  prior  judgments  should  be  thrown  altogether  on  the  unsettled 
estates,  and  that  the  subsequent  judgment  creditors  had  not  any 
equity  to  make  the  settled  estate  contribute.  In  Hartley  v.  0*Fla- 
herty  (d)  (also  relied  upon),  a  debt  due  to  the  Crown,  overriding  the 
entire  estate  of  the  debtor,  having  been  levied  out  of  only  one  por- 

(a)  1  Jebb  &  Sy.  42,  n.  (6)  Ibid. 

(c)  LI.  &  G.  temp.  Stig.  252.  (d)  LI.  &  G.  temp.  Plunk.  208. 
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tion  of  it,  which  was  vested  in  a  mortgagee,  it  was  held  that  the        1851. 

Chancery* 
mortgagee  was  not  entitled  to  contribution  fix>m  purchasers  of  other     < ^ ' 

H  ATIDCOCK 

portions  of  the  estate  of  the  Crown  debtor,  who  derived  title  under  ^^ 

a  settlement  for  valuable  consideration  prior  to  the  mortgage.  Lord  handcock. 
Plunket  there  sajs:-^''!  must  consider  this  case  exactly  in  the  judgment, 
same  way  as  if  the  debt  which  the  plaintiff  has  paid  had  been  a 
mortgage  affecting  the  whole  of  the  lands  of  the  mortgagor.  If  after- 
wards the  mortgagor  sell  a  portion  of  his  equity  of  redemption  for 
valuable  or  good  consideration,  the  entire  residue  undisposed  of  by 
him  is  applicable  in  the  first  instance  to  the  discharge  of  the  mort- 
gage, and  in  ease  of  the  bona  fide  purchaser ;  and  it  is  contrary  to 
every  principle  of  justice  to  say  that  a  person  afterwards  purchasing  • 
from  that  mortgagor  shall  be  in  a  better  situation  than  the  mortgagor 
himself  with  respect  to  any  of  his  rights ;  and  I  cannot  see  how  the 
right  of  contribution  differs  in  this  respect  from  any  other  right.  I 
should  strike  at  the  foundation  on  which  the  title  to  real  property 
rests,  if  I  were  to  adopt  such  a  principle  as  one  which  is  to  govern 
this  Court  in  regulating  the  rights  of  the  several  purchasers  of  lands 
where  a  sale  is  decreed  for  the  discharge  of  a  paramount  incum- 
brance." Perhaps  the  Common  Law  doctrine  has  been  overstepped 
in  those  cases ;  however,  they  have  been  more  than  once  acted  upon, 
and  must  be  regarded  as  the  settled  law  of  this  Court,  and  must,  as 
I  think,  govern  the  present  case.  Barnes  v.  Racster  (a)  was  cited, 
but  I  do  not  consider  it  as  touching  Averall  v.  Wade^  and  Hartley 
V.  O* Flaherty.  On  the  contrary,  the  decision  was  stated  to  be  in 
conformity  with  them.  It  was  a  case  of  mortgages,  which  were 
merely  specific,  and  not  general,  incumbrances. 

Mr.  H.  Martley  and  Mr.  F,  Fitzgerald  argued  that  the  judg- 
ments vested  in  and  revived  by  Sarah  Egan  should  also  in  the  first 
instance  be  thrown  upon  the  unsettled  estates. 

The  Lord  Chancellob. 

It  would  be  going  too  far  with  the  doctrine  to  hold  that  to  be  so. 
That  would  be  a  return  to  the  principle  of  Martin  v.  JtPCaui^ 

(a)  1  Y.  &  Col,  C.  C.  408. 
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\SS\. 
Chimcery, 

HA.NDCOCK 


land  {a).  The  primary  kgal  effect  of  the  release  was  to  take  the 
judgments  o£P  the  settled  estates  and  the  unsettled  estates*  The 
settled  estates  had  then  a  right  of  exoneration  from  the  unsettled 
HANBCOCK.  estates.  But  the  judgments  of  Sarah  Egan  hare  been  revived  as 
Judgment,  <^uist  the  settled  estates,  and  are,  as  I  have  already  declared  and 
stated  my  reasons  for  thinking  so,  subsisting  incumbrances  as 
i^inst  them.  Mr.  H.  Hartley  and  Mr.  F.  Fitzgerald  have  now 
pressed  upon  me  that  the  judgments,  having  been  revived,  are  so 
revived  with  all  their  incidents,  and  therefore  with  a  right  in  the 
defendants  here  to  compel  the  judgment  creditors  to  resort,  in  the 
first  instance,  to  the  unsettled  estates ;  but  I  think  that  the  effect  of 
the  revivor  extends  only  to  the  particular  lands  against  which  the 
judgments  were  revived,  and  to  the  parties  to  the  record,  who,  l^ 
their  default  in  pleading  the  release  at  law,  have  pretermitted  their 
opportunity  of  making  that  defence :  Keane  v.  Barry  (6). 


May  3,  5,  19. 
Statement. 


The  minutes  of  the  decree^  as  drawn  up  by  the  Registrar, 
d^lared  the  judgment  recovered  by  Walter  Peter  in  1824,  and  now 
vested  in  the  plaioliff,  to  be  a  charge  both  upon  the  settled  estates 
(GarrintriUy,  &c.)  and  the  unsettled  estates  (Cartron,  ^ec),  and  that 
the  nu^rtgage  was  a  oharge  upon  the  latter  estates,  and  directed  a 
pale  of  both  estates  for  payment  of  the  sums  respectively  charged 
tberaon.  Tlia  miputes  also  declared  that  the  plaintiff  was  entitled 
to  the  eoate  of  the  suit,  so  far  as  they  regarded  the  above  named 
judgment,  in  equal  priority  therewith,  and  so  far  as  regarded  his 
mortgage  in  equal  priority  therewith. 

With  respect  to  these  minutes  two  motions  were  now  made. 

The  first  wan  made  on  bebfd£  of  the  plainti^  It  was  that  the 
miiiu;t#s  might  be  varied  by  declaring  him  entitled  to  all  his  oostain 
equal  priority  with  his  first  demand,  vi2^  the  judgment  recovered 
against  Walter  Peter  in  1824. 


Argument.         Mr.  Christian  and  Mr.  Burroughs^  for  the  plaintiff. 

In  England  the  practice  is*  not  to  annex  the  costs  of  the  plaintiff 

(a)  3  Ir.  Law  Bep.  118.  (6)  8  Ir.  Law  Rep.  211. 
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to  bis  incumbrance,  but  to  permit  bim  to  take  tbem  in  the  first 
instance.  In  Ireland  tbe  Court  bas  so  far  departed  from  tbe  Englisb 
practice  as  to  rank  tbe  costs  witb  tbe  demand ;  but  tbat  rule  bas 
never  been  extended  to  sucb  a  division  of  tbe  costs  as  bas  been 
made  in  tbis  case ;  tbere  is  not  any  precedent  for  sucb  a  direction. 
Tbere  not  being  any  fixed  rule  as  yet  bere  on  tbe  subject,  tbis 
Court  will  follow  tbe  Englisb  practice,  wbicb  is  founded  on  tbe 
maxim,  Qui  sentii  e&mmodum  sentire  debet  ei  onus.  Heigkington 
V,  GratU  (a)  was  also  mentioned. 


1851. 
Chancery. 

HANDCOCK 

V. 
HANDCOCK. 

Arffument. 


Mr.  Brewster,  for  judgment  creditors  of  1 826,  opposed  tbe  motion. 

Mr.  H.  Marthy  (witb  wbom  were  Mr.  F.  Fitzgerald  and  Mr. 
Owen),  on  bebalf  of  tbe  defendants,  tbe  co-beiresses  of  William  H. 
Handcock,  claiming  as  tenants  in  tail  under  tbe  settlement  of  1824, 
also  resisted  tbe  plaintiff's  motion,  and  moved  tbe  second  motion, 
viz.,  tbat  tbe  minutes  of  tbe  decree  sbould  be  varied  by  declaring 
tbat  tbe  plaintiff's  demand,  on  foot  of  tbe  judgment  recovered  by 
Walter  Peter,  and  tbe  plaintiff's  costs,  mi^t  be  paid  out  of  tbe 
unsettled  estates  in  exoneration  of  tbe  settled  estates,  and  reljring  on 
Hartley  v.  O' Flaherty  (b)  and  AveraU  v.  Wade  (c),  insisted  tbat  tbe 
minutes  were  erroneously  drawn  up,  and  not  in  conformity  witb  tbe 
opinion  expressed  by  bis  Lwdsbip  on  tbe  question  of  exoneration  in 
bis  judgment  delivered  on  tbe  28tb  of  February  1851  (d). 

Mr.  Christian  and  Mr.  Bwrroughs^  for  the  plaintiff. 

Tbe  settled  estate  ougbt  to  contribute  rateably  to  payment  of  tbe 

judgment.    Tbe  general  rule,  botb  at  law  and  in  equity,  wbere  two 

properties,  subject  to  a  common  cbarge,  pass  into  different  bands,  is, 

tbat  eacb  property  is  liable  rateably  according  to  its  value,  and  eacb 

bas  a  rigbt  of  contribution  against  tbe  otber ;  tbus  wbere  a  fireebold 

estate  is  devised  to  one  person,  and  a  cbattel  real  to  anotber,  eacb 
» 
sball  contribute  to  payment  of  bond  debts  of  tbe  testator :  Long  v. 

(a)  1  Beay.  228. 
(6)  Beatty,  61 ;  S.  C.  on  appeal,  LL  ft  G.  temp.  Flunk.  208. 
(c)  U.  &  G.  temp,  Sng.  262.  (cQ  Vide  ntpra,  pp.  474,  475. 
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1 85 1 .        Short  (a).    So  where  a  testator  devises  one  estate  and  suffers  anoUier 

Chancery.  ,       ^  •^  y»\        o  « 

w—  — ^      to  descend :  Eyre  v.  Greer  (6).     So  where  a  man  grants  a  rcnt- 
'  ^  charge  out  of  all  his  lands,  and  sells  to  different  purchasers,  one 

HANDcocK.  purchaser,  paying  the  rent,  is  entitled  to  contribution  firom  the 
Aroument.  others:  1  Eq,  Cos,  Ab.  pp.  113-26;  Cook  v.  Arundel (c)  ;  Webber 
V.  Smith  (cO  ;  Sir  William  Harberfs  case  {e).  Purchasers  from  the 
conuzors  of  a  recognizance  are  entitled  to  contribution,  and  to  plead 
to  a  scire  facias  non-joinder  of  other  purchasers.  O'Neill's  Act 
(26  C  3,  c.  31)  took  away  that  plea  if  the  scire  facias  were  framed 
under  that  Act,  but  saved  the  remedy  for  contribution,  and  thereby 
recognised  the  right  to  it.  This  right  was  also  recognised  and 
acted  on  in  Barnes  v.  Racster  (f)^  and  Bugden  v.  Bignold{gy 
Averall  v.  Wade  (A)  is  not  an  authority  against  the  plaintiff.  It 
merely  decides  that  if  estates  A  and  B  are  subject  to  a  common 
charge,  and  estate  A  is  sold  free  from  incumbrances,  estate  B  becomes 
thereby  the  primary  fund  to  pay  the  common  charge,  and  a  subse- 
quent judgment  creditor  has  not  any  equity  to  make  estate  A 
contribute  to  the  common  charge ;  but  Sir  Edward  Sugden,  in  the 
Treatise  on  Vendors  (t),  says  that  this  does  not  touch  the  question 
between  innocent  purchasers;  nor  does  it  touch  the  case  where 
the  entire  estate  is  sold  or  settled,  and  then  another  estate 
is  purchased  and  sold  or  mortgaged.  Besides,  here  there  is  not 
any  covenant  in  the  settlement  against  incumbrances;  and  even 
if  there  had  been,  it  would  have  been  a  mere  personal  covenant, 
which  would  not  have  been  enforced  against  a  purchaser :  Deacon 
V.  Smith  (A) ;  Freemoult  v.  Dedire  (/).  The  case  of  Hartley  v. 
G*  Flaherty  (m),  so  far  as  the  decision  of  Sir  Anthony  Harte  goes, 
is  an  authority  for  the  plaintiff  as  deciding  that  all  the  estates  of 
the  debtor,  including  the  settled  estates,  were  liable  to  contribute 
rateably  in  ease  of  the  plaintiff  Hartley,  who  was  a  purchaser  from 

(a)  I  P.  Wms.  403;  S.  C.  2  Vem.  756.     (6)  2  Coll.,  C.  C.  527. 
(c)  Hard.  87.  (rf)  2  Vem.  103. 

(e)  3  Rep.  11.  (/)  1  Y.  &  C,  C.  C.401. 

(^)  2  T.  &  C,  C.  C.  377.  (A)  LI.  &  G.  temp.  Sug.  252- 

(0  p.  1028.  (A)  3  AA.  323,  326. 

(0  1  P.  wins.  429. 
(m)  Beatty,  61 ;  S.  C.  LI.  &  G.  temp.  Plonk.  208. 
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the  debtor  ;  but  Sir  Anthony  Harte,  in  his  judgment,  said,|that  as     .1851. 

*                     Chancery. 
between   the  eldest  son  of  the  debtor,  and  a  purchaser  from  the     « ^ ' 

HANDCOCK 

eldest  son,  the  last  purchase  must  be  first  applicable.     The  decision  ^ 

of  Lord  Plunket  merely  carried  out  the  opinion  of  Sir  Anthony    handcock. 

Harte  in  this  respect,  inasmuch  as  the  party  who  appealed  was  a      Argument. 

mortgagee,  not  of  the  original  debtor,  but  of  his  eldest  son.     Here 

the  defendants  are  in  the  same  position  as  the  eldest  son  of  the 

debtor,   who  did  not  appeal  from   Sir   Anthony   Harte's  decree. 

Moreover,  in  that  case  the  plaintiff  had  permitted  the  judgment  to 

be  levied  out  of  his  estate,  and  then  resorted  to  a  Court  of  Equity. 

Here  the  plaintiff  seeks  no  aid  from  equity,  but  merely  asks  not  to 

be  deprived  of  his  legal  rights.    At  law  the  rule  is,  that  all  the  funds 

liable  shall  contribute  rateably.    In  equity,  as  between  persons  in 

similar  positions  the  rule  is,  equality  is  equity.     The  plaintiff  is  as 

fair  a  purchaser  of  .the  unsettled  estate  as  the  defendants  are  of  the 

settled  estate. 


The  Lord  Chancellor. 

With  regard  to  the  plaintiff's  motion,  I  have  no  hesitation  in  say- 
ing that  the  decree,  as  at  present  drawn  up,  is  in  strict  conformity 
with  the  j  ustice  of  the  case.  Undoubtedly  the  rule  in  England  is 
such  as  has  been  stated,  and  is  considered  there  to  be  a  just  one. 
Here,  however,  it  is  deemed  to  be  both  a  just  and  prudent  course  to 
discourage  creditors  from  bringing  suits  into  Court  which  may  never 
realise  any  monies  on  foot  of  their  demand.  It  appears  to  me  that 
it  w,ould  be  a  very  unjust  thing  to  give  primarily  out  of  the  funds 
produced  by  a  sale  the  costs  of  a  bill  which,  if  filed  on  foot  of  the 
second  incumbrance  alone,  may  have  failed  in  realising  a  sufficient 
fund  to  reach  that  incumbrance  at  all.  If  a  precedent  does  not 
already  exist  for  a  decree  similar  to  the  present  in  this  respect,  I 
feel  no  scruple  in  making  one.  The  plaintiff's  motion  must  there- 
fore be  refused. 

In  reference  to  the  other  motion,  I  am  disposed  to  think  that, 
should  I  eventually  hold  that  those  estates  must  be  applied  in  pay- 
ment of  the  plaintiff's  judgment  in  exoneration  of  the  settled  estates, 
it  will  be  a  consequential  direction  that  the  costs  of  the  suit,  so  far 


Judgment. 


Digitized  by 


Google 


480  CHANCERY  REPORTS. 

1851.        as  regards  the  plaintiff's  judgment,  should  be  similarly  provided  for. 
Chancery.  . 

V , /     It  IS  unnecessary  to  make  any  special  provision  in  this  respect  as  to 

HAXDCOCK      ,  «    .         .         n  ,      ,        ,  .     .^ 

^^  the  costs  of  the  suit  so  far  as  regards  the  plamtiff^s  mortgage,  that 

HAXDCOCK.  being  puisne  to  the  marriage  settlement.    I  shall  look  into  my  notes 

on  the  hearing  before  finally  deciding  the  question  of  exoneration. 


On  a  subsequent  day  his  Lordship  disposed  of  the  second  motion 
as  follows : — 

The  Lord  Chancellor. 
Judgment,  j  |j^yg  ^j^  ^  former  occasion  considered  this  case,  and  the  argu- 

ments which  I  have  heard  upon  the  motion  are  substantially  the 
same  as  those  previously  addressed  to  me.  I  am  still  of  opinion  that 
this  case  is  ruled  by  that  of  Hartley  v.  G* Flaherty,  There,  as  here, 
there  was  a  common  charge,  a  settlement  of  one  estate,  a  subse- 
quent purchase  of  another  estate,  and  a  mortgage  of  the  estate  so 
purchased ;  and  Lord  Plunket  decided  that  parties  deriving  under 
the  settlement  were  not  liable  to  contribute  to  payment  of  the  com- 
mon charge.  That  decision  has  been  the  basis  of  many  subsequent 
decisions  ;  decrees  and  titles  have  been  founded  on  it,  so  that  it  must 
now  be  regarded  as  the  law  of  the  Court.  I  have  referred  to  the 
Registrar's  notes  of  the  case  of  Whitehead  v.  Lord  Carrich,  referred 
to  by  Lord  Plunket  (a),  and  find  that  the  Registrar's  book  coincides 
with  Lord  Plunket's  statement.  It  appears  that  the  settlement  in 
Hartley  v.  O^Flaherty^  like  the  settlement  in  the  present  case,  (on- 
tained  no  covenant  against  incumbrances  (b).  But  it  appears  to  me 
that  the  covenant  for  quiet  enjoyment  is  in  substance  of  the  same 
eftect  as  a  covenant  against  incumbrances.  The  case  of  Barnes  v. 
Rooster y  which  has  been  referred  to,  is  very  different  from  this  case. 
There  it  is  obvious  that  the  mortgagee  could  not  have  any  right 
against  property  not  included  in  his  mortgage  ;  but  here  Walter 
Peter's  judgment  became  a  charge  on  the  unsettled  estate  before 
it  was  mortgaged  to  the  plaintiff.  Peter's  judgment,  before  the 
plaintiff  intervened,  was  a  common  charge  on  both  the  settled  and 

(c)  LI.  &  G.  temp.  Plunk.  219.  (h)  Ibid,  225. 
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unsettled  estates,  and  the  plaintijQT,  as  the  last  purchaser,  must  be  1861. 

Cktmoery. 

the  first  to  pay  this  conimon  charge,   notwithstanding  that  the  v«-^v^-^ 

.       ,         ,                    ,                ,              .,                      T  HANDCOCK 

unsettled  estate  was  acquired  subsequently  to  the  settlement.     I  ^ 

shall  therefore  grant  the  defendant's  application,  and  the  notes  of  haxdcock. 

the  decree  must  be  varied  accordingly.  Judgment, 

On  the  above  points  as  to  costs  and  exoneration,  the  minutes  of 
the  decree  eventually  stood  thus  : — 


Let  the  plaintiff  be  paid  his  costs  in  this  cause  as  follows,  viz., 
with  his  demand  on  foot  of  the  judgment  obtained  by 
Walter  Peter,  and  now  vested  in  the  plaintiff^  save  so  far 
as  relates  to  any  costs  occasioned  by  his  claim  on  foot  of 
his  mortgage,  as  to  which  latter  costs  let  the  same  be  paid 
with  the  mortgage  debt }  and  declare  that  the  sum  reported 
due  to  the  plaintiff  on  foot  of  the  said  judgment,  together 
with  the  first  mentioned  costs,  are  to  be  paid  out  of  the 
prodilice  of  the  sale  of  the  unsettled  estates  in  the  pleadings 
mentioned,  provided  that  the  same  be  sufficient  for  the  pur- 
pose \  and  in  case  the  funds  produced  by  such  sale  shall 
be  insufficient  for  the  purpose,  then  let  the  residue  of  said 
judgment  debt  and  costs  be  raised  by  the  sale  of  the  settled 
estates  of  William  Henry  Handcock. 

[The  above  is  extracted  from  2  Reg»  Lib.  Gen^yfoL  100,  as  cor- 
rected by  the  orders  made  on  the  motions,  which  w  ill  be  found  in 
the  same  book,  fol.  228,  230,  304.] 
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MARGARET  MORGAN,  HARVEY  DICKENSON  and  others^ 

V. 

WALTER  BAGENAL  GURLEY.* 
lf<9 15,16,19. 

^Jjj^^  ^*    The  plaintiffs  were  the  widow,  children  and  trustees  under  the 

^d^th*^^  marriage  settlement  of  the  Rev.  Allen  Morgan,  deceased ;  and  the 

containing  a    bill  prajed  that  the  defendant  might  be  compelled  specificallj  to 

ooTenant  on    perform  his  agreement  with  them  touching  a  renewal  of  the  two-third 

the  port  of  the 

sab-lessor  to    parts  of  the  great  and  small  tithes,  mesne  and  glebe  lands  of  the 

renew,  does 

not  contain  a  rectorj  of  MuUinacuff  and  Crievrough,  in  the  counties  of  Wicklow 

nant  on    the  <md  Carlow,  and  that  the  plaintiffs  should  be  declared  entitled  to  have 

S^lessee  to    ^  ^^^  \eaae  of  those  tithes  and  premises  pursuant  to  the  covenants 

ne^^   Ae^^  ^^^  renewal  contained  in  the  several  indentures  of  the  9th  of  Decem- 

latter  is    not  |^  1795,  25th  of  November  1812,  12th  of  December  1826,  and  the 
thereby   pre-  '  '  ' 

vented   from    20th  of  August  1838;  and  that  same  might  be  executed  accord- 
ffling  a  bill  in  6  >  6 

equity  to  ob-  ingly  to  the  proper  parties  for  the  term  of  eighteen  years,  or  such 
tainarenewaL 
Where  there  o^^^^  ^  ^^^  Court  should  direct,  plaintiffs  undertaking  first  to  pay 

dinrch  lands    ^^^  ^^^  defendant  one-fourth  part  of  such  fine,  costs  and  charges  as 

"^^E^SJS^  he  had  been  put  to  in  obtaining  any  renewal  of  said  tithes  from  his 

^  ^?*"^  lessors,  the  Dean  and  Chapter  of  Old  Leighlin,  subsequently  to  the 

lease  of  part  20th  of  August  1838. 
thereof  by  the  ° 

fint     lessee.         It  appeared  that  the  Dean  and  Chapter,  being  seised  of  the 
with    a   toties 

quoties  cove-    rectory  and  rectorial  tithes  of  MuUinacuff  and  Crievrough,  demised 
nant    for    re- 
newal, on  the 

terms  of  the  snb-lessee  paying  his  proportion  of  such  fines,  costs  and  charges  as  the 
fint  lessee  should  have  to  pay  in  obtaining  a  renewal  of  his  interest,  and  there  is  not  a 
mutual  covenant  on  the  part  of  the  sub-lessee  to  accept  a  renewal,  delay  on  the  part  of 
the  sub-lessee  in  taking  out  a  renewal,  and  paying  such  proportion  when  required  by 
notice  so  to  do  by  the  first  lessee,  at  a  time  when  he  has  been  called  upon  by  the 
Ecclesiastical  Corporation  to  renew  and  pay  thf  necessary  fine,  is  a  drcumstanoe 
which  win  be  taken  into  consideration  by  a  Court  of  Equity  on  a  bill  filed  by  the 
sub-lessee  for  renewal. 

Semble — In  such  a  case,  if  the  sub-lease  be  put  in  settlement,  notice  by  the  sub- 
lenor  to  the  tenant  for  life,  under  the  settlement,  will  be  suflident,  without  giving 
notice  tHao  to  the  trustees  of  the  settlement. 

What  will  be  sufficient  laches  to  work  a  forfeiture  of  the  right  to  a  renewal  of 
such  a  sub-lease,  considered. 

♦  Fx  relatione  Alfred  M*Farland,  Esq. 
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unto  Thomas  Gurley  (along  with  three  other  denominations  of 
tithes  and  glebe  lands)  the  two  third  parts  of  the  great  and  small 
tithes,  mesne  and  glebe  lands  of  that  rectory.  And  by  a  sub-lease 
of  the  9th  of  December  1796,  Thomas  Gurley  granted  unto  the 
Rev.  James  Morgan,  his  executors,  administrators  and  assigns,  for 
twenty-one  years,  those  tithes  and  premises  only  that  are  above  spe- 
cifically mentioned  ;  and  Thomas  Gurley,  for  himself,  his  executors, 
administrators  and  assigns,  covenanted  with  James  Morgan,  his  exe- 
cutors, administrators  and  assigns,  that  from  time  to  time,  as  often  as 
the  former  should  obtain  a  renewal  of  those  tithes  and  premises,  he 
and  they  would,  make  a  new  lease  thereof  to  the  latter,  for  the  term 
to  be  mentioned  in  such  renewal,  except  the  last  three  years  of  same, 
James  Morgan,  his  executors,  administrators  and  assigns,  first  paying 
unto  Thomas  Gurley,  his  executors,  administrators  and  assigns,  one- 
fourth  part  of  such  fine,  costs  and  charges  as  he  or  they  should  have 
paid  or  be  put  to  in  obtaining  that  renewal. 

Thomas  Gurley  having  afterwards  procured  a  renewal  of  his 
lease  from  the  Dean  and  Chapter,  in  pursuance  of  his  covenant 
executed  a  new  sub-lease  of  the  particular  tithes  and  premises  in  ; 
question  to  James  Morgan,  dated  the  26th  of  November  1812,  and 
died  in  1816,  whereupon  his  reversionary  interest  in  those  (and 
other)  tithes  and  premises  vested  in  his  son  (the  defendant  Walter 
Bagenal  Gurley);  who,  having  himself  subsequently  obtained  a 
renewal  of  all  of  the  same  from  his  lessors,  granted  to  James  Morgan 
another  sub-lease  of  his  two-third  parts  by  indenture  of  the  12th 
of  December  1826. 

By  deed  of  the  5th  of  February  1 827,  made  prior  to  the  marriage 
of  his  son  (the  Rev.  Allen  Morgan),  James  Morgan  assigned  the 
premises  in  question  to  A  B,  and  the  plaintiff  Harvey  Dickenson, 
their  executors,  administrators  and  assigns,  with  benefit  of  the  be- 
fore mentioned  covenant,  to  hold  upon  trust  thereout,  as  often  as 
should  become  necessary,  to  satisfy  all  fines  and  other  expenses 
incident  to  procuring  renewal  leases,  and  to  pay  the  balance  of 
those  tithes,  &c^  to  Allen  Morgan  for  life,  and  after  his  death,  to 
suffer  the  plaintiff  Margaret,  in  case  she  should  survive  him,  to 
receive  a  jointure  therefrom,  vnth  remainder  in  favour  of  the  issue 
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of  the  marriage.  In  1 836  the  defendant  obtained  from  the  Dean  and 
Chapter  a  third  renewal  of  the  several  tithes  and  premises  ;  and  the 
trustees  under  the  deed  of  settlement,  having  applied  for  a  renewal 
of  their  sub-lease  of  part,  which  he  declined  to  grant,  in  the  No- 
vember of  that  year  (along  with  Allen  Morgan),  filed  a  bill*  against 
him  to  enforce  the  specific  performance  of  the  covenant.  That  cause 
was  not  brought  to  a  hearing,  as  the  defendant  eventually  consented 
to  execute  the  new  lease  to  the  trustees,  and  did  so  on  the  20th  of 
August  1838. 

On  the  27th  of  September  1841,  a  notice  was  served  by  the 
Dean  and  Chapter  upon  the  defendant,  requiring  him  to  take  out 
a  fourth  renewal  of  his  tithes  and  glebe  lands,  on  which,  being 
unable  of  himself  to  make  up  the  fine  demanded  (£463.  lis.  9d.), 
he  caused  a  letter  to  be  posted  to  Allen  Morgan  on  the  24th  of 
December  1841,  apprising  him  of  the  notice,  and  requesting  that 
a  renewal  of  the  sub-lease  should  be  taken  out,  and  in  order  to 
enable  the  defendant  to  make  up  the  fine,  which  was  specified  in  the 
letter,  to  'pay  his  (Mr.  Morgan's)  proportion  of  it.  The  answer 
alleged  that  the  defendant  posted  a  similar  letter  to  the  trustees  on  the 
30th  of  the  same  month  ;  but  there  was  a  question  on  the  eviden<!e 
as  to  whether  that  letter  rea^^hed  them.  Nothing  was  then  done  in 
compliance,  with  this  request ;  meanwhile  the  Dean  and  Chi4>ter  fire- 
quently  repeated  their  application  to  the  defendant,  and  threatened, 
if  he  did  not  accede,  that  they  would  not  grant  any  renewal  to  him. 
Accordingly  on  the  13th  of  January  1843,  the  defendant  (having 
borowed  part  of  the  money)  paid  £664.  2s.  Td.  as  a  fine  to  that 
Corpor«4;ion  (by  this  time  the  amount  had  increased)  for  granting 
him  a  renewal  of  the  entire  of  the  tithes  and  premises,  and  obtained 
same  on  the  13th  of  the  following  month.  He  also  preserved  his 
interest  by  paying  a  fine  during  each  of  several  succeeding  years, 
in  conformity  with  a  new  regulation  introduced  by  the  Dean  and 
Chapter. 

In  the  meanwhile  (24Ui  of  January  1843)  the  defendant  caused  a 
notice  to  be  transmitted  by  post  to  Allen  Morgan  and  the  trustees, 
informing  them  of  the  payment,  and  of  his  being  ready  to  renew  the 
sub-lease,  and  calling  upon  them  for  their  proportion  of  the  fine. 
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stating  farther  that  if  it  were  withheld  he  would  insist  on  that  as  a 
forfeiture  of  their  right  to  a  new  lease.  On  the  1st  of  February 
1843  a  letter  to  the  same  effect  was  forwarded  by  the  defendant 
to  Allen  Morgan ;  and  on  the  3rd  the  latter  replied,  <'  he  was  making 
every  exertion  to  pay  his  proportion  of  the  fine  f  but  added,  that  the 
defendant's  '^  interest  under  the  Chapter  must  have  been  far  beyond 
any  idea  he  (Mr.  Morgan)  had  formed  of  it.  to  induce  the  other  to 
give  so  large,  and,  as  it  appeared  to  him,  extravagant  a  fine ;  and  he 
was  at  a  loss  to  conjecture  upon  what  calculation  the  Chapter  could 
have  required  such  a  sum." 

Matters  thus  remained  until  July  1844,  when  Allen  Morgan 
died,  and  in  November  1844  his  widow,  assuming  that  the  propor- 
tion of  the  fine,  costs  and  charges  to  which  the  defendant  was 
properly  entitled  in  respect  of  the  sub-lease  only  came  to  £141.  4s., 
tendered  that  sum  by  a  person  who  died  soon  afterwards,  and 
offered,  as  the  bill  averred,  and  the  answer  did  not  deny,  to  pay 
any  further  sum  that  should  be  shown  to  be  due,  but  which  tender 
the  defendant  refused  to  accept  on  the  ground  that,  after  his  notice 
of  the  24th  of  January  1843,  he  was  no  longer  bound  to  renew,  and 
that,  as  the  answer  stated,  even  if  he  were,  the  sum  tendered  was 
considerably  less  than  what  was  due.  On  the  29th  of  January  1845 
the  trustees  served  the  defendant  with  a  notice  (accompanied  by  a 
draft  renewal)  requiring  him  to  execute  a  new  lease  under  pain  of 
legal  proceedings,  and  to  approve  of  the  draft  sent,  or  &tate  his 
objections  in  writing;  and  also  to  furnish  them  with  a  note  of 
the  amount  of  the  fine,  costs  and  charges  which  he  had  paid  in 
relation  thereto  on  procuring  the  last  renewal  of  the  particular 
tithes  firom  the  Dean  and  Chapter,  one-fourth  of  which,  with  interest, 
the  trustees  undertook  to  pay  thereupon.  To  this  notice  the 
defendant  gave  no  reply ;  and  the  bill  alleged  that  on  the  2l8t  of 
April  1846  the  trustees'  solicitors  wrote  him  a  letter,  of  which,  by 
accident,  a  perfect  copy  was  not  made ;  but,  as  appeared  firom  the 
statement  of  the  remaining  part,  was  to  the  same  effect  as  the  pre- 
vious notice ;  however,  the  answer  denied  its  receipt. 

Nothing  farther  occurred  until  the  latter  end  of  1846,  when 

A  B  became  affected  in  his  mind,  in  consequence  of  which  a  suit 
VOL.  1.  62 
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was  instituted  to  have  Kim  removed  from  the  offiee  of  tmstee  and 
the  trust  premises  vested  iu  another  person  in  his  stead,  along  with 
Harvej  Dickenson  the  continuing  trustee — arrangements  which 
were  not  completed  before  the  22nd  of  May  1849  ;  and  on  the  1st 
of  August  1849  the  engrossment  of  a  new  sub-lease,  resembling  that 
of  the  20th  of  August  1838,  was  handed  to  the  defendant  for  his 
signature,  having  been  previously  executed  by  the  present  trustees 
and  Mrs.  Morgan,  accompanied  by  a  tender  of  £350  to  cover  there- 
out whatever  fine,  costs,  charges  and  interest  the  trustees  ought  to 
pay  him,  but  the  exact  amount  of  which,  as'  the  bill  averred,  without 
denial  in  the  answer,  they  were  unable  to  learn,  although  they  had 
used  their  utmost  diligence,  and  made  every  exertion  to  calculate 
and  discover  the  same.  Along  with  this  engrossment  another 
notice  was  served  upon  the  defendant,  of  the  like  nature  as  that  of 
the  29th  of  January  1845,  and  containing  an  undertaking  to  pay 
such  additional  sum,  if  any,  as  might  appear  to  be  dne  on  his  calcu- 
lation. But  the  defendant  would  not  sign  the  engrossment,  accept 
the  tender,  or  comply  with  the  notice ;  and  under  those  circum- 
stances the  bill  was  filed  on  the  9th  of  October  1849>  to  enforce  the 
covenant  for  renewal,  which  the  defendant  resisted,  relying  on  the 
previous  laches. 


Argument. 


Mr.  Greene,  Mr.  F.  Fitzgerald  and  Mr.  Tottenhamy  for  the 
plaintiff. 

This  is  not  the  case  of  parties  dealing  with  one  who  is  adaed  in 
fee,  but  with  one  who  himself  holds  a  derivative  interest  under 
others,  and  must  therefore  give  to  the  prop^  rejoeseiitatives  of  the 
sub-lease  due  notice  of  those  steps  which  he  mi^  have  taken  with 
his  lessors  to  secure  the  continuance  of  that  intermediate  interest, 
as  well  as  of  those  which  he  means  to  take  with  respect  to  the  estate 
of  his  undertenants,  before  he  can  charge  them  with  select : 
Lawless  v.  Grogan  (o)  :  and  that  has  not  been  done  here.  Neither 
the  letters  to  Allen  Morgan  of  the  24th  of  December  1841,  and 
the  1st  of  February  1843,  nor,  in  so  fer  as  he  was  concerned,  the 
notice  of  the  24th  of  January  1843,  can  be  considered  as  sufficient 

(a)  1  Dr.  &  Wal.  53. 
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for  this  purpose  (  he  was  tenant  for  life  only,  not  the  person  to 
pay  the  renewal  fine,  or  take  o«t  the  new  lease;  the  trustees 
were  bound  io  do  so ;  the  evidence  &ib  to  show  that  the  letter, 
stated  to  have  been  sent  Ito  tbem  on  the  30th  of  January  1841, 
really  was  so ;  and  although,  by  th^  notice  of  the  24th  of  Janu- 
ary 1643,  the  defendant  appears  to  have  apprised  them,  together 
with  Allen  Morgan,  of  his  having  paid  the  £664.  2s.  7d.  to  the 
Dean  and  Chapter,  and  that  he  would  rely  on  a  forfeiture  of  right 
to  the  new  lease  unless  they  advanced  their  proportion  of  that 
Sinn,  in  doing  so  he  assumed  more  than  he  was  entitled  to  do ;  a 
forfiaitore  oonld  not  be  had  in  that  way.  The  trustees  were  merely 
interested  in  obtaining  a  renewal  of  the  tithes  and  glebe  lands  of  the 
rectorj  of  HolliiMhQciff  and  Crievrough,  whereas  the  £564.  2s.  7d. 
was  paid  by  the  defendant  for  his  renewal  with  the  Dean  and 
Chapter  generally,  which  comprised  three  other  denominations  of 
tithes  and  glebe  lands;  and  upon  the  reasonable  and  proper  con- 
struction of  the  covenant  for  renewal,  the  trustees  were  only  to 
provide  one-fourth  of  such  part  of  the  fine,  costs  and  charges  as  he 
had  incurred  with  respect  to  that  single  rectory  :  Charlton  v. 
Driver  (a)  ;  Evans  v.  Walshe  (b) ;  any  demand  exceeding  that  was 
unfounded.  It  was  the  defendant's  duty  to  show  precisely  how  the 
prop(»1ion  was  made  up  before  he  sought  its  payment ;  but  no 
such  information  was  afforded,  and  neither  the  trustees  nor  Allen 
Morgan  could  of  themselves  ascertain  it ;  the  defendant  unjustifiably 
claimed  a  fourth  of  the  entire  fine,  costs  and  charges  payable  by 
himself.  Although  he  professed  by  the  notice  of  January  1843  his 
readiness  to  renew  the  sub-lease  on  those  terms  being  complied  with, 
he  had  not  then  obtained  a  renewal  of  his  own  lease.  Besides,  such 
a  notice  ought  to  be  personaUy  served  up<m  the  parties  before  they 
can  be  charged  with  laches ;  it  is  not  sufficient  to  post  it  or  leave 
it  at  their  house :  Johnston  v.  Warburton  (c). 

Again,  there  was  no  stipulation  in  the  sub-lease  of  1796,  or  any 
subsequent  renewal  of  it,  binding  the  trustees  to  take  out  a  new 
lease  or  limiting  them,  under  pain  of  forfeiture,  to  any  precise  time 
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for  the  purpose  if  they  did;  though  in  the  latter  case  they  were 
to  make  a  certain  payment  i^  and  so  frequently  as,  they  applied  for 
the  new  lease.  The  covenant  is  on  the  part  of  the  Gurleys  simply ; 
and  it  is,  that  from  time  to  time,  m  often  as  they  might  obtain  a 
renewal  from  the  Dean  and  Chapter,  they  would  make  a  new  lease 
to  their  sub-lessees  on  payment  of  a  premium ;  and  by  **  obtaining  a 
renewal**  must  be  meant  the  actual  taking  out  of  a  deed  of  renewal, 
which  the  defendant  has  not  done  since  February  1843.  But  time 
can  only  be  said  to  be  of  the  essence  of  a  contract  where  there  is  a 
mutual  obligation ;  and  the  Court  cannot  import  into  the  covenant 
restrictions  not  found  in  it,  nor  oblige  the  sub-tenants  to  apply  for 
a  new  lease  sooner  than  may  be  convenient  to  them.  >  The  course 
to  which  the  defendant  has  now  submitted  of  renewing  (as  he  terms 
it)  by  paging  a  fine  each  year^  cannot  afiect  the  construction  of 
the  covenant,  or  bind  the  plaintiffs,  who  might  have  redress  at  law, 
were  damages  (as  they  would  not  be)  a  sufficient  compensation  for 
the  breach  of  the  covenant ;  therefore  they  must  seek  its  specific 
performance  here. 

This  is  resisted  however^  and  lapse  of  time  relied  on  as  having 
worked  a  forfeiture.  The  authorities  that  will  probably  be  cited 
in  support  of  this  position  are  those  where  a  person  holding  for 
three  lives,  with  covenant  for  perpetual  renewal  by  his  landlord, 
expressly  agreed  in  turn  to  pay  the  accruing  fines  and  take  out 
renewals  within  particular  times,  which  therefore  became  important 
at  law ;  and  there  was  yet  such  a  dereliction,  after  demand  by  the 
lessor,  as  excluded  the  idea  of  mere  neglect  and  evidenced  fraud ;  so 
that  by  bringing  the  case  within  the  exception,  the  lessee  was 
deprived  of  the  benefit  of  the  other  provisions  of  the  Tenantry  Act,* 
which,  in  the  absence  of  that  fraud,  would  have  entitled  him  to 
relief  in  equity  on  making  adequate  compensation  for  the  deky. 
In  the  present  case  the  defendant  has  not  pretended  by  his  answer, 
and  there  is  no  ground  for  contending,  that  there  was  any  such 
dereliction  on  the  part  of  the  plaintiffs  as  amounted  to  fraud ;  to 
constitute  which  there  must  have  been,  in  the  language  of  Lord 
Clare,  "  gross,  wilful,  obstinate  and  contentious  neglect  'J*  Magraih 

♦  19  &  20  G.  3,  c.  20. 


Digitized  by 


Google 


CHANCERY  REPORTS. 


489 


y.  Muikerry  (a).  So  far  from  the  existence  of  such  neglect  here, 
the  tenders  in  Noyember  1844,  and  August  1849>  the  notices  of 
January  1845,  and  August  1849,  and  the  letter  of  April  1846, 
eyince  a  marked  anxiety  to  obtain  a  new  lease ;  but  this  the  de- 
fendant preyented  by  demanding  an  excessiye  fine,  rather  than 
ascertain  the  right  one,  and  furnish  the  data  on  which  it  was  based. 
It  was  necessary  in  1836  to  file  a  bill  against  him  before  he  would 
consent  to  execute  a  renewal  then.  The  lunacy  of  the  trustee  in 
1846,  the  pendency  of  proceedings  for  his  remoyal,  and  the  appoint- 
ment of  a  successor  between  that  period  and  May  1849,  fully 
account  for  the  present  suit  not  haying  been  sooner  commenced. 
Eyen  therefore  if  the  statute  should  be  held  in  its  scope  to  extend  to 
a  sub-lease  of  church  proper^,  with  a  coyenant  on  the  lessor's  part 
only,  like  the  one  now  before  the  Court,  and  not  to  be  confined 
to  leases  for  liyes  with  mutual  coyenants  for  renewal,  to  which,  in 
terms  at  least,  it  alone  applies,  the  plaintiff  ought  not  to  be  con- 
sidered as  at  all  affected  by  the  exception  it  contains,  and  ought 
to  haye  the  benefit  of  the  priyilege  it  was  meant  to  secure,  which 
since  the  passing  of  the  Act  has  been  liberally  upheld :  0*Ne%i  y. 
J<mes  (6).  And  if,  on  the  other  hand,  the  case  do  not  rest  on  the 
Act  in  any  way,  but  be  determinable  on  the  general  principles  of 
equity,  their  rights  are  equally  strong. 


1851. 
Chancery. 


Argument. 


The  Solteitor-Generalf  Mr.  Brewster  and  Mr.  F.  Z.  Smyths  for 
the  defendant. 

As  a  renewal  of  the  sub-lease  was  not  taken  out  in  1843  pursuant 
to  the  notice  of  the  24th  of  January  in  that  year,  the  right  of  the 
plaintifb  was  then  lost.  If,  as  in  the  present  instance,  under-lessees 
permit  their  landlord  to  obtain  a  renewal  of  his  lease,  and  decline  to 
renew  theirs,  after  being  required  to  do  so  under  pain  of  forfeiture, 
that  forfeiture  attaches,  and  no  amount  of  future  diligence  can 
displace  it — assuming,  for  argument's  sake  that  there  was  such 
diligence  here.  With  reference  to  the  notice  of  the  24th  of  Janu- 
ary 1843,  the  obseryations  of  the  Court  in  IPDonnell  y.  Bennett  (c) 

(a)  1  Ridg.  P.  C.  494.  (6)  1  Ridg.  P.  C.  170. 

(c)  4  Ir.  Eq.  Rep.  234. 
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are  very  i^plicable : — ^  I  think/'  said  your  Lordship,  '*  it  is  iapor- 
tanty  in  judging  of  the  SHfaeeqweni  conduct  of  the  tenant^  to  keep  in 
mind  that  it  does  not  occur  merely  after  demand  made  by  the  land- 
ferd,  but  afiter  the  stringent  demand  made  in  this  case,  accompanied, 
as  it  has  been,  by  a  declaration  that,  from  the  e:q>iration  of  the 
month,  the  lanAoid  would  hold  himself  absolved  from  all  obligation 
to  renew — ^in  other  words,  that  nothing  the  tedant  should  do  d»ere- 
after  would  be  of  any  avail."  It  has  been  argued,  however,  that  & 
notice  by  a  landlord  calling  upon  his  tenant  to  renew  must  be 
personally  served ;  but  the  authority  («)  cited  for  this  position  is  a 
blind  one,  and  cannot  be  followed  at  the  present  day,  when  the 
Legislature  itself  has  so  frequently  recognised  the  service  of  notices 
by  post ;  any  mode  of  transmission  will  suffice,  provided  the  letters 
reach  the  parties  :  and  it  is  apparent  from  their  subsequent  acts 
that  at  least  the  notice  of  the  24th  of  January  1843  was  received 
both  by  the  trustees  and  Allen  Morgan,  though  notice  to  the  latter 
alone  would  have  been  enough:  TownUjf  v«  Bond{b). 

But  so  iai  from  there  having  been  due  diligence  afterwards,  or 
at  any  time,  there  was  great  remissness  throughout  on  the  part  of 
the  plaintifis.  From  December  1841  to  the  period  of  his  death 
in  July  1844,  Allen  Morgan  contented  himself  with  cavilling  at  the 
sum  demanded  as  his  proportion  of  the  fine,  and  Uie  trustees  did 
nothing  whatever.  It  was  not  until  November  1844,  by  which 
time  ^  forfeiture  had  accrued,  that  thei»  was  a  tender  of  any 
kind,  and  that  was  an  insufficient  one ;  there  was  not  any  actual 
tender  accompanying  the  notice  of  January  1845.  The  retired 
trustee  may  have  been  incompetent  to  act  ^m  the  dose  of  1846 
to  May  1849»  but  previovusly  to  1846  he  was  under  no  disa- 
bility, and  the  plaintiff  H.  Diekenson  has  never  been  subject  to 
any ;  yet  it  was  not  until  August  1649  that  the  tender  was  made, 
on  the  strength  of  which  the  bill  has  been  filed — ^faots  and  figures 
which  evidence  laches  that  ought  to  bar  a  renewal :  Fiizsiman  v. 
Bunon(c);  Jtuksm  v.  Saunders(d);  Builer  v.  The  Earl  of  For- 


(a)  Johnston  v.  Warburton,  supra.  (6)  4  Dr.  &  War.  240. 

(c)  See  Finl.  on  Renewal,  294. 

(d)  1  Sch.  &  Lef.  143 ;  affirmed  by  the  House  of  Lords,  2  Dow.  P.  C.  437. 
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iarlington  (a).  And  if  these  be  cases  to  which  the  Tenantry  Act 
was  expressly  applicable,  that  of  the  plaintiffs  does  not  stand  in  a 
better  position ;  it  comes  within  the  mischief  which  the  exception 
in  the  statute  was  designed  to  abate.  Nor  are  the  English  authori- 
ties on  the  general  question  less  favourable  to  the  defendant :  OueH  Argtment, 
V.  Homfrey  {h)  ;  Heaphy  v.  Hill  (c)  ;  Walker  v.  Jeffireye  (d). 
Then  as  to  the  plaintiffs  having  had  any  difficulty  in  ascertaining 
the  share  of  the  fine  which  they  should  have  properly  borne,  the 
correct  construction  of  the  covenant  on  the  under-lease  is,  thai  the 
sub-ten«its  were  to  pay  one-fourth  of  the  fine,  costs  and  charges 
which  the  middleman  might  be  put  to  in  obtoining  from  time  to  time 
a  renewal  of  his  own  immediate  lease — of  the  indenture  itself,  and 
not  of  any  particular  portion  of  the  tithes  and  glebe  lands  demised 
thereby. 

And  even  if  the  facts  were  with  them,  the  plaintifib  have  mistaken 
their  remedy.  It  is  said  indeed  that  although  they  are  not  bound  by 
th«  covenant,  the  defendant  is,  because  it  is  under  seal  on  his  part ; 
and  that  the  plaintifis  have  therefore  a  right  to  resort  to  a  Court  of 
Equity  to  compel  his  performance  of  it ;  but  if  the  covenant  be  not 
mutual  there  should  be  an  end  of  the  case,  since  to  entitle  parties 
to  come  into  equity  to  enforce  Uie  specific  execution  of  a  contract,  it 
must  be  mutual :  and  it  will  not  be  sufficient  that  it  is  under  the 
seal  of  the  person  sought  to  be  charged ;  the  remedy  is  at  law : 
2  Sug.  V0iuL(e)i  Hamilton  v.  GrofU  (f).^\Tht  Loed  Chan- 
CBUiOR.  Courts  of  Equity  have  frequently  decreed  a  renewal  at 
the  instance  of  a  tenant  who  was  not  himself  bound  to  renew,  and 
I  think  they  will  be  found  to  have  done  so  in  a  case  like  the  present 
of  a  toUes  quoties  covenant.] — Still  the  eomplainants  must  apply 
within  a  reasonable  time— which  means  such  a  period  as  may  enable 
them  to  learn  what  they  are  to  pay ;  they  ought,  as  the  phrase  in 
such  cases  is,  to  be  *'  prompt  and  eager,"  and  here  especially,  for 
as  the  undertenants,  on  performing  the  conditions  on  their  part, 


(a)  4Ir.  Eq.  Rep.  1 ;  S.  C.  1  Dr.  &  War.  20. 
(6)  5  Vea.  818.  (c)  2  Sfaij.  &  Stu.  29. 

(rf)  1  Hare,  847.  («)  P-241. 

(/)  3  Dow.  P.  C.  33. 
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were  to  have  had  from  time  to  time  the  term  of  twenty-one  years 
[less  by  three],  that  should  be  mentioned  in  the  last  renewal  from  the 
Dean  and  Chapter,  it  must  have  been  understood  by  the  parties 
from  the  beginning  that  the  sub-lessees  were  to  renew  with  their 
lessor  immediately  or  soon  after  his  obtaining  a  renewal  from  the 
Corporation,  otherwise  the  term  would  not  be  the  same. 


May   16. 
Judgment,* 


The  LoBD  Chancellob. 

According  to  my  present  impression,  the  case  of  the  plaintiffs  is 
inTolved  in  great  difficulty,  arising  from  the  lapse  of  time  which 
they  have  permitted  to  occur  before  this  suit  was  instituted.  As  to 
the  mere  consideration  of  the  competency  of  a  party  to  come  into  a 
Court  of  Equity  to  obtain  the  benefit  of  such  a  covenant  as  that  now 
before  me,  I  apprehend  that  there  can  be  little  question.  NotwiUi- 
standing  its  form,  and  although  in  words  it  does  not  bind  the  tenant 
to  renew,  relief  has  been  granted  in  similar  cases.  In  ReveU  v.  Rus- 
sell (a)  there  was  not  any  stipulation  on  the  part  of  the  sub-lessee 
to  renew,  and  yet  on  his  suit  a  renewal  was  decreed  against  the  land- 
lord (who  was  an  inunediate  tenant  under  a  Bishop's  lease)  without 
any  contribution  whatever  from  the  sub-lessee,  his  lessor  having 
covenanted  that  so  often  as  he  should  obtain  a  renewal  of  his  lease 
he  would  execute  a  new  sub-lease  without  fine — a  circumstance  that 
does  not  present  itself  here.  Evans  v.  Walsh  {b)  is  a  like  case. 
Therefore  on  the  abstract  question  I  think  that  there  cannot  be  any 
doubt. 

But,  in  determining  cases  of  this  nature,  regard  must  be  had  to 
all  the  circumstances,  and  in  the  present  case  I  must  consider  what 
was  the  duty  of  the  plaintiffs  and  those  whom  they  represent  towards 
a  person  situated  as  the  defendant.  He  held  under  a  corporate  body 
which  might  renew  with  him  or  not,  as  it  pleased ;  to  have  done  so, 
was  a  matter  of  favour  on  its  part,  there  was  not  any  obligation  upon 
it  so  to  do.  This  being  so,  he  sub-let  to  the  party  whom  the  plaintiffs 
now  represent,  with  a  toties  quoHes  covenant,  on  the  terms  that  the 
sub-lessee  was  to  advance  a  certain  proportion  of  whatever  fine, 

(a)  2BaUftB.  280.  (b)  2Sch.  &Lef.  519. 
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oo6ts  and  charges  the  covenantor  should  be  obliged  to  pay  to  the        1851* 

Dean  and  Chapter  in  case  and  so  often  as  thej  might  be  indaced  to 

renew  with  him.    It  was  on  the  faith  of  this  undertaking  that  the 

covenant  for  renewal  was  inserted  in  the  derivative  lease.    It  is 

not  therefore  reasonable  for  the  plaintitiSs,  who  represent  that  under-      judgment* 

tenant,  to  saj  now  to  the  immediate  tenant,  ^*  Whatever  yon  may 

have  done  in  renewing  your  lease,  or  whatever  sum  you  may  have 

paid,  we  will  take  a  new  lease  when  we  think  fit,  and  until  then  keep 

our  money  in  ouf  pockets."  I  can  scarcely  conceive  a  greater  breach 

of  faith  thaa  that  of  a  person  thus  holding  over  and  not  contributing 

his  share  of  the  fine  advanced  by  the  immediate  lessee,  for  their 

mutual  benefit,  to  the  head  landlord,  where  the  continuance  of  that 

lessee's  own  interest  may  depend  upon  the  punctuality  of  the  under^ 

tenant.     So  much  as  to  the  general  grounds.     Next,  with  regard  to 

the  precise  facts  of  this  case. 

So  far  back  as  the  beginning  of  the  year  1843  the  parties  were 
required  to  pay  their  proportion  of  the  fine  demanded  from  the 
defendant,  and  to  take  out  a  renewal  of  the  sub-lease  under  pain  of 
forfeiture^ 

AUen  Morgan  acknowledged  the  receipt  of  the  letter  of  the 
1st  of  February  1843,  but  did  little  more  than  express  his  surprise 
ait  the  amount  of  that  demand ;  it  would  be  difficult  to  contend  that 
notice  to  the  tenant  for  life,  even  had  it  been  confined  to  him,  was 
not  sufficient.  So  matters  remained  during  the  rest  of  that  year, 
and  the  greater  port  of  1844,  when  the  first  tender  was  made,  and 
refnsed,  as  the  proper  period  was  thought  to  have  elapsed  ;  and  with 
the  exception  of  a  formal  notice  by  way  of  application  for,  and  the 
draft  of,  a  renewal  of  the  sub-lease,  served  on  the  defendant  in 
January  1845  by  the  then  tru^eesy  and  the  second  tender  and 
notice  in  August  1849»  nothing  effective  was  done  until  the  filing 
of  the  biU  in  October  1849- 

Under  these  circumstances  it  appears  to  me  that  there  would  be 
great  difficulty  in  acceding  to  the  proposition  that  the  plaintiffs  are 
now  entitled  to  demand  a  renewal,  especially  on  considering  the  later 
cases  on  such  subjects.    Amongst  others.  Walker  v.  Jeffreys  (a)  has 

{a)  1  Hare,  347. 
VOL.  1.  63 
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been  referred  to,  and  by  analogy  at  least  it  bears  strongly  on  the 
present;  for  there  the  plaintiffs,  having  had  notice  in  July  1833 
that  their  right  to  a  new  lease  of  mines  for  twenty-one  years  was 
denied  in  consequence  of  breaches  of  covenant  alleged  to  have  been 
committed,  remained  inactive  until  January  1 836 ;  and  an  objection 
on  the  ground  of  acquiescence  having  been  taken,  Sir  James 
Wigram,  V.  C,  was  strongly  disposed  to  give  every  effect  to  it 
which  the  rules  of  the  Court  allowed ;  but  it  was  not  necessary  that 
he  should  express  any  more  decisive  opinion  on  the  point.  I  am 
disposed,  however,  to  think  that  the  principles  recognised  in  those 
cases  do  apply  here,  where  there  is  a  delay  of  more  than  six  years 
between  the  notice  of  1843  and  the  institution  of  the  suit. 

My  present  impression  therefore  is,  that  I  must  dismiss  the  bill 
with  costs,  but  I  will  mention  the  case  again. 


3%  19. 


The  Lord  Chancellor. 

Since  this  case  was  argued  I  have  re-considered  it,  and  remain  of 
opinion  that,  having  regard  to  the  laches  which  has  taken  place,  I  can- 
not give  relief  to  the  plaintiffs,  although  I  should  be  slow  to  cast  any 
doubt  upon  their  right  by  reason  simply  of  the  form  of  the  covenant, 
one-sided  though  it  be.  I  referred  on  the  previous  occasion,  and  I 
may  allude  once  more,  to  the  position  of  the  parties  as  rendering  it 
incumbent  on  the  sub-tenants  to  come  forward  at  the  earliest 
moment  to  assist  their  landlord  in  making  up  the  sum  required  by 
the  Dean  and  Chapter  by  contributing  their  share  of  it ;  and  it  would 
be  a  grievous  hardship  upon  him,  after  being  obliged  to  raise  the  whole 
sum  as  he  best  could,  to  permit  the  sub-lessees  after  any  considerable 
lapse  of  time,  while  enjoying  in  the  interim  the  fruits  of  the  existing 
tenure,  to  claim  a  new  lease,  having  failed  in  the  meantime  to  dis- 
charge their  proportion  of  the  common  fine.  What  weighed  most 
with  me  therefore,  as  it  still  does,  was  the  delay  that  occurred  after 
the  notice  in  January  1843,  that  the  defendant  would  not  renew,  but 
would  insist  on  a  forfeiture  unless  that  proportion  of  the  fine  were 
paid.  Whatever  may  be  said  as  to  the  letter  of  December  1841,  re- 
questing a  like  payment,  and  that  a  new  lease  should  be  taken  oat. 
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nothing  could  be  more  express  than  the  notice  of  January,  and  the 
letter  of  February  1843;  and  although  the  case  does  not  come 
within  any  of  those  in  which  a  precise  period  is  fixed  within  which 
the  tenants  must  renew,  still,  where  parties  are  informed  that  their 
landlord  will  not,  for  some  reason,  perform  his  undertaking,  it  is 
their  duty  to  apply  to  the  Court  with  promptness  if  they  dispute 
the  sufficiency  of  that  reason,  and  mean  to  rely  on  their  rights. 

In  Walker  v.  Jeffreys  (a)  Vice-Chancellor  Wigram,  after  enu- 
merating several  cases  which  show  that  where  it  had  been  decided 
that  time  might  be  essential  in  contracts  relating  to  land,  the  tend- 
ency of  the  decisions,  especially  those  of  Sir  John  Leach,  has  been 
to  hold  persons  concerned  in  such  contracts  bound,  as  in  others,  to 
regard  time  as  material,*  proceeds  to  say : — '<  These  cases  appear  to 
me  60  sound  in  principle  that  I  certainly  will  not  be  the  first  to 
shake  them.  Heaphy  y.  Hill  and  WaUon  v.  Reid  are  direct  autho- 
rities, that  if  one  of  two  parties  concerned  in  a  contract  respecting 
lands  gives  the  other  notice  that  he  does  not  hold  himself  bound  to 
perform,  and  will  not  perform  the  contract  between  them ;  and  the 
other  contracting  party,  to  whom  the  notice  is  given,  makes  no 
prompt  assertion  of  his  right  to  enforce  the  contract,  equity  will 
consider  him  as  acquiescing  in  the  notice,  and  abandoning  any 
equitable  right  he  might  have  had  to  enforce  the  contract,  and  will 
leave  the  parties  to  their  remedies  and  liabilities  at  law."  The 
decision  in  Southcomb  v.  The  Bishop  of  Exeter  (b)  is  to  the  same 
effect ;  unless  therefore  I  were  prepared  to  say  that  no  interval  of 
time,  after  an  intimation  like  that  conveyed  by  the  notice  of  January 
1843,  should  prejudice  the  parties  to  whom  it  was  addressed,  I 
should  find  it  impossible  to  apply  a  different  rule  to  the  present  case 
from  that  which  properly  prevailed  in  those  which^I  have  cited. 

It  is  also  to  be  borne  in  mind  that  one  of  the  plaintiffs  has  been 
all  along  an  acting  trustee  under  the  marriage  settlement ;  and 

(a)  1  Hare,  340.  C^)  6  Hare,  213. 


1851. 
Chancery. 


Judgment. 


♦  Vide  Reynolds  v.  Nelson  (6  Mad.  10) ;  He<q)hy  v.  Hill  (ubi  supra)  ;  Wat. 
son  V.  Reid  (I  Buss.  &  M.  236)  ;  Stewart  v.  Smith,  V.  C.  (16th  Dec  1824,  not 
reported) ;  Cooper  v.  Emery  (Rolls,  17th  Jnly  1829,  not  reported)  i^Williams  v. 
Edwards  (3  Sim.  70) ;  Lloyd  v.  Collett  (4  Bro.  C.  C  469). 
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although  during  a  portion  of  the  time  th^t  has  elapsed  there  were 
proceedings  pending  for  the  appointment  of  a  new  trustee,  tbat 
circumstance  falls  short  of  justifying  the  great  delay  in  which  the 
plaintiffs  have  indulged  themselves.  Under  all  the  circumstances, 
I  cannot  compel  the  defendant  to  grant  them  a  renewaL  It  has 
been  argued  that  the  plaintifis,  from  the  language  of  the  ooyenant» 
had  some  difficulty  in  ascertaining  their  just  proportion  of  the  fine ; 
but  this  is  not  propounded  in  the  bill.  I  am  not  pr^Mired  to 
say  that  they  may  not  perhaps  obtain  some  benefit  of  the  covenant 
in  another  form  of  proceeding  instituted  in  a  different  Court ;  but  I 
cannot  assist  them  here  after  what  has  taken  place.  The  bill  must 
be  dismissed,  with  costs* 


Mr.  Greene  applied  for  an  express  reservation  in  the  decree  of 
the  plaintiffs'  right  to  proceed  at  law  ;  but  to  this  request  his  Lord- 
ship refused  to  accede. 
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In  the  Matter  of  JOSHUA  O'REILLY  and  EYRE  COOTE 
O'REILLY,  Petitiamm^. 


Cause  Petition  under  the  1 1th  section  of  the  Court  of  Chanceiy 
Regulation  Act  of  1850. 

June  4, 

The  main  facts  of  this  case  are  repcn^ted  svproy  p.  208.*     In  com*  By  a  petition 

presented 

plianoe  with  the  intimation  of  the  Lobd  Changsllob,  notice  of  the  under  the  11th 

section  of  the 

petition  had  been  served  upon  Frances  CReillj,  the  donee  of  the  Court    of 

power  of  appointment,  her  husband  Philip  O'Reillj,  and  her  daugh-  goiation  Act, 
ter  Maria  Bowler.  William  Pitt  Bowler  had  made,  since  the  former  JJiaf^i^^J^n 
occasion  upon  which  the  case  was  before  the  Court,  an  additional  ^^^^  ^f  ^® 
affidarit,  in  which  he  raised  all  the  objections  to  tlie  petition  which  ]^^|^  ^  . 

were  raised  in  his  former  afftdayit,  and  by  his  Counsel  at  the  Bar.  ^®'  ^®»  ^^ 

a   power    to 

The  affidavit,  now  filed,  also  alleged  that  Frances  CReillj  had  exe-  appoint  the 

principal 
amongst  her 
children  (which  power  did  not  authorise  an  exclusive  appointment),  having  three 
sons  and  a  daughter,  by  deed  in  1834  appointed  that  tom  equally  amongst  her  two 
younger  sons  and  her  daughter,  and  made  a  provision  aliunde  for  her  eldest  son. 
Subsequentlj  the  daughter  married,  and  the  eldest  son  died  in  non-age. 

The  petition  stated  that  the  donee  of  the  power  having  been  advised  that  the 
-  appointment  in  1834  was  not  a  valid  execution  of  the  power,  by  deed  made  in  1850 
appointed  £1900  to  one  of  the  surviving  sons,  XlOOO  to  the  other,  and  £50  to  the 
daughter,  and  left  £50  unappointed.  Tne  petition  was  presented  bj  the  two  sur- 
vtvine  sons,  and  prayed  that  the  appointment  of  1884  shoiUd  be  declared  invalid, 
and  that  the  appointment  of  1850  should  be  declared  valid.  Counsel  Appeared  at 
the  hearing  for  the  daughter,  and  supported  the  Pj^J^  of  the  petition.  Her  hus- 
band, however,  resisted  the  petition,  and  in  his  affidavit  stated  tnat  his  wife  was,  at 
the  instigation  of  the  donee,  living  separate  from  him,  and  that  the  donee  had  exe- 
cuted the  latter  appointment  in  order  to  defeat  the  former  appointment,  on  faith  of 
which  he  alleged  that  he  had  married  the  daughter ;  and  the  affidavit  also  alleged 
that  the  donee  of  the  power  was  in  collusion  with  her  sons  for  the  purpose  of  obtain- 
ing the  fund,  or  a  large  portion  of  it,  in  payment  of  her  own  debts.  There  was  not 
any  evidence  entered  into  on  either  side.  The  Court  refused  to  make  the  declara- 
tion prayed  for,  and  dismissed  the  petition,  without  prejudice,  and  without  costs. 

The  jurisdiction  created  by  the  11th  section  of  the  Court  of  Chanceiy  Regulation 
Act  is  one  to  be  exercised  with  the  greatest  possible  caution.  All  facts  material 
to  the  formation  of  a  correct  dedaion  upon  eaeh  casa  should  be  contained  within 
the  four  comers  of  the  petition. 


*  In  that  report,  at  p.  ^09,  sixth  line  from  the  bottom, /w  '<  articles  of  1804" 
read  *' articles  of  1834;"  and  at  p.  211,  last  line, ybr  "several  measures"  read 
**  similar  measures." 
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Statement. 


cuted  the  deed  of  November  1850  in  order  to  defeat  the  deed  of 
April  1834;  and  that  if  she  should  succeed  in  setting  aside  the  last 
named  deed,  it  was  her  intention  to  release  her  life  interest  in  the 
dividends  of  the  trust  fund  of  £3000  in  order  to  enable  her  sons 
Joshua  and  Ejre  to  receive  the  sums  appointed  to  them  hj  the  deed 
of  November  1850,  upon  the  understanding  that  they  should  apply  a 
considerable  portion  of  those  sums  in  payment  of  her  private  debts, 
which  she,  living  separately  firom  her  husband,  had  contracted  in 
respect  of  her  separate  estate.  It  also  alleged  that  a  case  had,  upon 
her  part  and  that  of  the  petitioners,  been  laid  in  the  year  1847 
before  Counsel,  as  to  how  far  it  was  possible  for  them  to  obtain  the 
trust  fund;  and  that  Counsel  gave  it  as  his  opinion  that  such  an 
arrangement  could  not  be  carried  out,  owing  to  the  rights  of  W.  P. 
Bowler  and  his  wife  in  the  fund  under  the  appointment  in  the  deed 
of  April  1834. 


Argument.  The  Solicitor- GenereU  and  Mr.   Christian^  for  the  petitioners,^ 

relied  on  the  arguments  already  adduced  in  support  of  the  peti- 
tion, and  in  addition  to  the  authorities  cited  to  show  that  where 
a  former  appointment  is  invalid  the  power  may  be  again  exercised, 
quoted  Jackson  v.  Jackson  (a).  They  observed  also  that  there  was 
not  any  evidence  in  support  of  the  charge  in  Mr.  Bowler's  affidavit 
that  the  deed  of  November  1 850  was  in  fraud  of  the  power.  They 
also  insisted  that  it  was  not  any  longer  open  to  him  to  contend 
against  the  petition  as  not  falling  within  Uie  11th  section  of  the 
Court  of  Chancery  Regulation  Act,  the  Court  having  already  made 
its  rule  upon  that  point. 

Mr.  Bernard  Bagot  appeared  for  Maria  Bowler  in  support  o€ 
thd  prayer  of  the  petition. 

Mr.  Dwyer  appeared  for  Frances  O'Reilly. 

Mr.  Greene  and  Mr.  WtUiam  Smith,  for  William  Pitt  Bowler, 
opposed  the  petition  on  the  grounds  put  forward  in  his  affidavit,  and 

(c)  Dru.  91. 
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previously  relied  upon  in  his  behalf. .  To  show  that  the  first  deed  of 
appointment  was  valid,  thej  cited  Chudwiok  y.  Doleman  (a) ;  and 
thej  objected  to  separate  Counsel  being  heard  at  all  on  behalf  of  the 
wife  of  Mr.  Bowler,  she  not  being  sui  Juris. 


Argument. 


The  Lord  Chancellob. 

I  am  not  sorry  that  Uiis  matter  has  been  re-discussed,  it  being  judgment, 
extremely  important  that  there  should  be  a  right  understanding  of 
this  Act,  which,  upon  the  first  consideration  of  it,  I  thought  was  of 
a  more  comprehensive  character  than  Uie  contemporaneous  legisla- 
tion upon  the  same  subject  in  England.  Where  two  Acts  of  Parlia- 
ment are  passed  within  a  few  days  of  each  other  conversant  about  a 
similar  procedure,  but  with  considerable  difference  in  expression  and 
enactment  existing  between  them,  I  concluded  that  the  Legislature 
intended  that  they  should  be  different  in  operation ;  and  on  consider- 
ation, the  Lrish  Act,  I  thought,  did  not  require  that  every  special 
case  presented  under  the  1 1th  section  of  that  Act  should  be  presented 
in  the  names  of,  or  with  the  concurrence  of,  all  the  parties  interested 
in  it.  The  words  are : — "  That  it  shall  be  lawful  for  any  person  (the 
direction  of  the  Master  in  the  case  of  persons  under  disability  as 
hereinafter  mentioned  being  first  obtained)  to  present  a  petition  to 
the  Court  of  Chancery  in  Lreland,  stating  any  document,  facts  or 
circumstances  relating  to  any  matter  falling  within  the  jurisdiction 
of  the  Court,  by  way  of  special  case,  and  praying  the  opinion  of  the 
Court  upon  such  special  case ;  and  it  shall  be  lawful  for  the  Court 
to  give  judgment  upon  such  petition  accordingly,  and  such  judgment 
shall  bind  all  such  persons  as  the  Court  shall  direct,  and  in  defjault 
of  such  direction,  then  shall  bind  all  such  persons  as  presented  the 
same."  This  section  appeared  to  me  to  import  a  power  of  binding 
some  persons  besides  those  who  present  the  petition ;  and  it  occurred 
to  me  that  the  concluding  paragraph  in  the  section,  that  *^  where  the 
opinion  of  the  Court  is  desired  in  any  matter  in  which  any  infant, 
idiot,  lunatic  or  married  woman  is  interested,  it  shall  be  lawful  for 
the  Master  of  the  Court  in  rotation  to  direct  the  presenting  of . 
such  petition  by  way  of  special  case  on  behalf  of  the  infant,  idiot, 

(a)  2  Vem.  527. 
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1851.        lunatio,  or  manied  wimian,  and  such  direction  of  tho  Master  shall 
Chtttuaty* 
v».  ^.M— /     be  condusiTe  to  all  intents  and  parposes,''  does  not  impfy  that  in 

In  re 
o^REiLLt*     every  case  in  which  persons  under  disability  are  interested  the  con- 

/~~        currence  of  the  Master  is  necessary  previously  to  the  presentation 

of  a  petition  by  other  parties  interested  who  are  not  under  disability. 

Perhaps  the  section  is  not  as  clear  as  it  might  be,  and  it  may  in  this 

respect  require  further  consideration  or  amendment ;  but  I  think  it 

is  at  all  events  so  expressed  as  to  warrant  me  in  saying  that  the 

general  enactment  contained  in  it  would  be  paralysed  if  it  were  to 

be  held  that  all  persons  interested  in  the  subject  of  the  petition 

should  concur  in  presenting  it,  and  that  the  sanction  of  the  Master 

ii  essential  in  every  case  in  which  persons  under  inci^acity  are 

concerned.    That  appears  to  me  to  be  too  narrow  a  construction. 

Accordingly  I  thought  that  the  petition  should  be  entertained  by 
the  Court  as  one  falling  within  the  Uth  section  of  the  statute ;  but 
before  entering  upon  its  merits  I  required  that  notice  should  be 
served  upon  all  parties  interested. 

That  notice  having  been  served,  the  question  now  arises  whether 
the  state  of  facts  warrants  a  declaration  of  the  opinion  of  the  Court 
ae  prayed  by  the  petition  ?  Before  entering  into,  and  in  refei^nce  to, 
ib&t  question,  I  may  in  the  first  instance  observe  that  whatever 
may  be  the  true  construction  of  the  1 1th  section  in  reference  to  the 
preoeding  observations,  the  jurisdiction  created  by  it  is  one  which 
ought  to  be  exercised  with  the  utmost  possible  caution ;  that  the 
Court  should  insist  upon  having  before  it  all  the  materials  essential 
to  the  foimation  of  a  correct  opinion  upon  each  case ;  and  further, 
that  all  the  facts  must  be  contained  within  the  four  comers  of  the  peti- 
tion,  because  it  is  upon  the  petition  itself  that  the  Court  is  to  decide. 

What  would  be  the  proper  course  of  proceeding  in  the  event  of 
there  being  a  controversy  respecting  disputed  facts,  in  a  case  other- 
wise safe  to  be  dealt  with  under  this  section,  I  am  not  now  going  to 
say ;  but  where  such  a  dispute  exists,  and  the  petition  is  silent  as  to 
the  hctB  which  are  disclosed  upon  affidavits  in  answer,  which  facts 
appear  to  be  material,  and  the  Court  is  not  satisfied  that  it  is 
dealing  with  the  real  truth  of  the  case,  or  has  the  means  of  ascer- 
taining it,  with  all  the  disposition  which  I  feel  to  give  a  large  and 
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liberal  construction  to  this  statute  in  all  its  parts,  I  should  hesitate 
to  make  any  declaration  of  rights  in  such  a  case.  I  should  adopt  a 
dangerous  course  if  I  were  to  decide  upon  facts  not  contained  within 
or  alluded  to  by  the  petition. 

With  regard  to  the  present  case,  I  think  it  one  in  which  it  would 
be  perilous  for  the  Court  now  to  intermeddle.  It  is  notorious  that 
many  questions  may  arise  upon  a  single  exercise  of  a  power.  Here 
there  are  questions  upon  conflicting  executions  of  the  same  power,  and 
I  have  been  called  upon  to  declare  that  the  first  deed  of  appointment 
is  invalid,  and  that  the  second  one  is  valid.  It  is  alleged  in  the 
petition  that  the  first  deed  is  invalid,  because  it  passed  over  one  of 
the  objects  of  the  power  and  gave  away  the  entire  fnnd ;  and  that 
being  invalid,  the  donee  was  at  liberty  to  re-exercise  the  power,  and 
that  he,  having  so  re-exercised  it,  leaving  unappointed  a  nominal  fund 
for  future  children,  I  am  bound  to  declare  that  execution  valid. 

By  the  first  deed,  viz.,  that  of  1834,  Frances  O'Reilly  appointed 
the  whole  fund  to  her  two  younger  sons  (the  petitioners  Joshua  and 
Eyre  O'Reilly),  and  her  daughter  Maria  O'Reilly,  afterwards  Mrs. 
Bowler,  in  equal  shares,  and  then  she  proceeded  to  make  a  provision  ^ 
for  the  disappointed  object  of  the  power,  her  eldest  son  Henry  O'Reilly, 
by  agreeing  to  convey  to  trustees  certain  real  estates  upon  trust 
after  her  death,  and  that  of  her  husband,  for  Henry  O'Reilly  for  life, 
with  remainder  to  his  first  and  every  other  son  in  tail  male,  remain- 
der over.  Henry  O'Reilly  died^in  his  non-age ;  so  far  therefore  as 
he  was  concerned  he  cannot  be  supposed  to  have  elected  to  take 
under  that  deed  or  the  reverse,  or  in  any  way  to  have  acted  under 
it.  But  that  may  not  be  so  with  other  parties.  It  said  that  the 
donee  of  the  power  has  put  an  end  to  all  questions  of  election, 
because  she  has  re-exercised  the  power.  Am  I  then  to  declare  this 
new  execution  of  the  power  valid  ?  Upon  the  case  as  made  by  the 
petition,  it  would  perhaps  be  difficult  to  say  that  this  second  execu- 
tion is  not  valid.  But  when  the  circumstances  under  which  this 
second  deed  was  executed,  the  nature  of  it,  and  the  affidavits  made 
by  Mr.  Bowler,  are  considered,  would  it  be  safe  for  me  to  say  that  it 
was  a  valid  exercise  of  the  power  of  appointment  so  as  to  bind  all 

the  parties  before  me  ?    I  confess  that  I  shrink  from  making  a  pre- 
VOL.  1.  64 


Judgment. 
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Judgment* 


cedent  bo  dangerous.  K I  h^itate  about  affirming  this  second  deed, 
I  must  hesitate  about  disaffirming  the  first,  because  if  the  second 
turn  out  to  be  void  or  fraudulent,  the  result  might  be  to  re-establish 
the  first.    I  do  not  however  say  that  such  will  be  the  case. 

What  answer  might  be  given  to  the  allegation  of  Mr.  Bowler 
that  the  second  appointment  is  fraudulent,  I  do  not  know.  The  case 
wears  at  least  a  suspicious  aspect  in  that  respect.  I  cannot  treat 
the  case  as  at  present  ripe  for  adjudication.  It  is  mere  prospective 
litigation  until  the  Court  is  called  upon  to  distribute  the  fund. 
The  most  prudent  course  for  me  to  adopt  is  to  dismiss  the  petition, 
without  prejudice  to  such  other  or  further  proceedings  as  the 
parties  may  be  advised  to  take.  The  section  is  a  novel  one,  and 
the  Court  gave  some  encouragement  to  the  petitioners  in  the  first 
instance;  the  dismissal  Uierefore  must  be  without  costs. 


Digitized  by 


Google 


CHANCERY  REPORTS.  503 


1851. 

Chttncery. 


In  the  Matter  of  SARAH  CAMPBELL,  Widow ; 
and  of  ANNE  CAMPBELL,  WILLIAM  CAMP- 
BELL and  MICHAEL  CAMPBELL,  Infants, 
by  the  said  SARAH  CAMPBELL  their  next 
friend, Petitioners  ; 

MARY  ANNE  CAMPBELL,         ....  Respondeni^ 


Jime24 


Thb  petition  in  this  cause  was  presented  nnder  the  11th  section  of  A  ^^^^ 

86186(1    Ot 

the  Chancery  Regulation  Act  (13  &  14  Vic.  c.  89),  and  prayed  that  hoti868  and 

lands  for  lives 

the  Court  might  declare  its  opinion  and  judgment  on  the  several  renewable  for 

ever,    and    of 

matters  in  the  petition  submitted  to  it,  and  that  such  judgment  and  no  other  real 

estate  deviflfid 

Opinion  might  be  declared  binding  on  the  respondent  Mary  Anne  ^  trustees 

Campbell  and  various  other  persons  therein  named,  and  on  the  ^^^i^  ^^^ 
petitioners ;  or  that  the  Court  would  make  such  other  or  further  J^^^entsaaS 

orders  in  the  premises  as  to  it  should  seem  meet.  >      hereditaments 

'^  whatsoever 

The  petition  stated  that  Samuel  Campbell  was  at  the  time  of  his  ^^  whereso- 
'^  ,  "^  ever  upon  cer- 

tain trusts, 
viz.,  to  permit  and  suffer  his  daughter  during  her  life  to  receive  an  annuity  of  £100  to 
be  issuing  and  payable  out  of  all  and  every  other  his  freehold  estate  or  estates  situate 
(here  the  houses  and  lands  ab<ire  named  were  mentioned)  to  her  separate  use  (and 
without  power  to  alien  or  mortgage  it),  and  after  her  decease  the  annuity  was  to 
stand  to  the  heirs  of  her  body  law^y  issuing,  in  such  shares  as  she  should  by  will 
appoint,  and  in  de&ult  of  appointment  then  to  her  said  children  riiare  and  share  alike. 
And  the  testator  directed  that  £50  per  annum  should  be  applied  in  the  mainte- 
nance of  his  daughter  until  she  attained  twenty-one  or  married,  and  that  upon 
either  of  those  events  the  trustees  were  to  assign  the  annuity  of  £100,  and  all 
interest  and  dividends  due  thereon,  and  all  securities  wherein  Uie  same  should  be 
placed  out  or  invested,  to  her  for  her  own  sole  use  and  benefit  absolutely  for  ever, 
with  the  usual  powers  of  distress  and  entry  upon  the  devised  premises,  and  every  or 
any  part  thereof.  After  a  bequest  of  certain  plate  and  household  fdmiture  to  his 
daughter,  and  of  a  small  annuity  to  another  person,  the  will  contained  this  clause : — 
"  and  in  further  trust  that  in  case  my  said  daughter  shall  hiq)pen  to  die  before  she 
attain  twen^-one  and  unmarried,  I  eive,  devise  and  bequeath  said  annuity  of 
£100,  and  all  and  every  other  my  freehold  estates  wheresoever  as  aforesaid  unto  my 
brother  E.  C,  for  and  during  the  term  of  his  natural  life,  and  from  and  immediately 
after  his  decease  unto  and  to  the  use  of  his  right  heirs  for  ever,  in  such  manner  as  hj 
his  last  will  he  should  direct,  limit  and  appoint,"  and  the  testator  bequeathed  all  his 
personal  estate  subject  to  his  debts,  to  E.  C.  The  testator's  daughter  survived  him 
and  attained  twenty-one.  Upon  a  petition  presented  under  the  11  th  section  of  the 
Court  of  Chancery  Regulation  Act  on  behalf  of  the  children  and  devisees  of  E.  C, 
who  died  almost  immediately  after  his  brother  the  testator,  tbe  Court  was  of  opinion 
that  upon  the  context  of  the  will,  the  words  of  contingency  "  in  case  my  daughter 
shall  happen  to  die  before  she  attain  twen^-one  or  marnage,"  must  be  confined 
to  the  annuity  of  £100,  and  that  accordingly  £.  C.  and  his  children  took  estates  to 
the  exclusion  of  the  testator's  daughter  in  t^  freehold  property  of  the  testator  imme- 
diately upon  his  death ;  but  the  case  was  sent  for  the  opinion  of  a  Court  of  Law. 

*  Ex  relatione  Alfred  M'Farland,  Esq. 
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1851.        death  seised  of  an  estate  of  freehold  in  divers  houses  and  lands  in 
Chancery, 
^ . '     Shankill,  Peter's-hill  and  North-street,  in  Belfast,   and  held  br 

CAMFBEIiL     ,  .  ,         , 

^^  him  under  leases  for  lives  with  covenants  for  perpetual  renewal, 

CAMPBELL,    and  that  the  profit  rent  amounted  to  upwards  of  £300  per  annum. 
Statement.     ^^^  ^^^^  ^^  ^^  not  at  that  lime  seised  of  any  other  freehold 
estate. 

That  he  made  and  published  his  last  will  on  the  21st  of 
August  1844,  and  thereby  gave,  devised  and  bequeathed  unto  his 
brother  Edward  Campbell,  and  George  Law,  and  the  survivor  of 
them,  and  the  heirs  of  such  survivor,  all  his  freehold  messuages, 
lands,  tenements  and  hereditaments  whatsoever  and  wheresoever, 
to  hold  to  them  and  their  heirs  upon  the  uses  and  trusts,  for  the 
intents  and  purposes,  and  subject  to  the  powers,  provisoes,  limitations 
and  declarations  thereinafter  expressed ;  that  is  to  say,  that  his  said 
trustees  or  trustee  should  permit  and  suffer  his  daughter  (the  re- 
spondent), during  the  term  of  her  natural  life,  to  receive  and  take  to 
her  own  use  and  benefit  one  clear  yearly  annuity,  rentcharge  or  sum 
of  £100  sterling,  to  be  issuing  and  payable  out  of  all  and  every 
other  his  freehold  estate  or  estates,  situate  in  Shankill,  Peter^s-hiU, 
and  North-street,  which  he  had  surrendered  to  the  use  of  his  will, 
being  (as  the  petition  stated,  and  was  admitted  on  the  part  of  the 
respondent)  the  premises  thereinbefore  referred  to ;  the  said  annuity 
or  rentcharge  to  be  paid  to  her  half-yearly  as  therein  ^>ecified  (the 
first  payment  to  begin  and  be  made  payable  on  the  first  gale  day 
next  after  his  decease),  to  be  fr'ee  and  clear  of  all  charges  and  im- 
positions thereon,  or  otherwise  howsoever,  and  not  to  be  in  any 
manner  subject  or  liable  to  the  debts,  contracts,  or  engi^ements, 
bankruptcy,  or  insolvency,  of  any  husband  she  should  or  might 
thereaflber  marry,  but  to  stand  and  enure  to  her  own  sole  and 
separate  use  and  benefit,  and  her  own  receipt  alone  to  be  a  good 
and  sufficient  discharge  for  the  same,  notwithstanding  any  coverture 
she  might  be  under ;  and  she  was  not  to  be  permitted,  nor  to  have 
any  power  to  set,  sell,  assign,  mortgage,  alien,  or  transfer  it,  but  it 
was  to  stand  and  remain  to  her  own  sole  use  as  aforesaid ;  and  after 
her  decease,  to  the  heirs  of  her  body  lawfully  issuing,  in  such  manner, 
shares  and  proportions  as  she  should  by  her  last  will  direct,  limit 
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and  appoint,  and  in  default  of  such  appointment  or  disposition,  then        1851. 

Chonccty* 
to  her  said  children  share  and  share  alike ;  and  the  testator  ordered     ' /— ^ 

CAMPBELL 

and  directed  his  said  trustees  and  the  survivor  of  them  to  pay  and  ^^ 

apply  the  sum  of  £50  a-year  to  and  for  the  maintenance  and  educa-    Campbell. 
tion  of  his  said  daughter  in  such  manner  as  they  should  think  fit,      statement. 
and  until  she  should  attain  the  age  of  twenty-one  years,  or  be  mar- 
ried ;  and  upon  her  attaining  that  age  or  day  of  marriage,  which 
should  first  happen,  to  pay,  assign,  and  set  over  the  said  annuity  or 
rentcharge  of  £100,  and  all  interest  and  dividends  due  thereon,  and 
produce  thereof,  and  all  securities  wherein  the  same  should  be  placed 
out  or  invested,  to  her  for  her  own  sole  use  and  benefit  absolutely 
for  ever,  with  the  usual  power  of  distress  and  entry,  "  upon  the  said 
freehold  estate  or  estates,  houses,  messuages  and  tenements,  and 
every  or  any  part  thereof,"  if  the  rentcharge  should  fall  into  arrear. 
He  also  gave  to  his  daughter  all  his  plate  and  plated  ware,  together 
with  whatsoever  part  of  his  household  furniture  she  might  think  fit 
to  select  for  herself ;  and  the  will,  after  conferring  an  annuity  of  £6 
upon  one  Eliza  Fulton,  contained  the  following  clause : — "  And  in 
further  trust  that  in  case  my  said  daughter  Mary  Anne  Campbell 
should  happen  to  die  before  she  attains  the  age  of  twenty-one  years, 
and  unmarried,  I  give,  devise  and  bequeath  said  annuity,  yearly 
rentcharge,  or  sum  of  £100  sterling,  and  all  and  every  other  my 
freehold  estates  wheresoever  as  aforesaid,"  unto  my  brother  Edward 
Campbell  for  and  during  the  term  of  his  natural  life,  and  from  and 
immediately  after  his  decease  unto  and  to  the  use  of  his  right  heirs 
for  ever,  in  such  manner  as  he  should  by  his  last  will  direct,  limit, 
and  appoint ;"  and  the  jtestator  nominated  his  said  brother  guardian 
of  his  daughter  during  her  minority ;  and  he  ordered  that  all  his  just 
debts,  funeral  and  testamentary  expenses  might,  by  his  executors 
thereinafter  named,  be  paid  and  discharged  out  of  his  personal 
estate :  all  the  rest,  residue  and  remainder  of  his  personal  estate, 
of  what  nature  soever,  he  gave  and  bequeathed  to  the  said  Edward 
Campbell,  and  he  appointed  him  and  George  Law,  and  his  daugh- 
ter, executors  and  executrix  of  that  his  will. 

That  the  testator,  Samuel  Campbell,  died  on  the  12th  of  August 
1850,  without  having  revoked  or  altered  his  will,  survived  by 
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1861.        £dwaid  Campbell  nod  Greorge  Law^  the  respondent  and  Ell^a 
iiowcgy.^     Fulton,  and  leckving  tbe  respondent  his  heiress-at-law. 

That  the  respondent  was,  at  the  time  of  her  fiftther's  death,  an 
cAMPBELip.   infant  under  twentj-one  jears,  but  attained  that  age  on  the  l^tti  of 

sliiuHi^.     January  1851. 

That  Edward  Campbell  made  his  last  will  on  the  25th  of  Maj 
1849,  and  thereby  devised  all  the  rea)  property  whidi  might  belong 
to  him  at  his  decease  to  trustees^  upon  certain  trusts  for  the  benefit 
of  his  wife  and  children,  the  petitioners. 

That  Edward  Campbell  died  m  the  29th  of  August  1850,  with- 
out having  revoked  or  altered  his  will. 

That  he  was  at  the  time  of  his  death  seised  of  an  estate  of 
freehold,  for  lives,  with  covenant  for  perpetual  renewal,  in  cer- 
tain properties  situate  in  Hill-street,  Townsend-street  and  Dayton- 
place,  in  the  said  town  of  Belfast,  other  than  and  besides  the 
real  estate  which,  as  the  petitioners  contended,  according  to  the 
true  construction  of  the  will  of  Samuel  Campbell,  were  devised  by 
him  to  Edward  absolutely,  or  to  him  for  life,  with  remainder  to 
the  petitioners  in  fee,  or  for  son^e  absolute  interest. 

That  owing  to  the  legal  estate  in  the  lands,  devised  1^  Samuel 
Campbell,  being  vested  in  Greorge  Law,  the  petitioners  were  unable 
to  proceed  at  law,  by  ejectment  or  otherwise,  in  order  to  assert  their 
rights  under  the  will  of  Samuel;  and  were  therefore  desirous  of 
obtaining  the  opinion  of  this  Court  whether  Edward  Campbell  or 
they  took  any  and  what  estate  and  interest  in  the  lands  and  real 
estates  devised  by  Samuel  Campbell  under  his  will;  and  they  were 
also  desirous  of  obtaining  the  opinion  of  this  Court  as  to  the  nature 
of  the  estate  and  interest  to  which  they  were  respectively  entitled 
therein  under  the  will  of  Edward  Camfj^ell,  in  cAse  the  Court  should 
be  of  opinion  that  he  took  any  estate  therein  capable  of  being  dis- 
posed of  by  him  by  devise;  and  also  what  estate  or  interest  t^ 
petitioners  were  respectively  entitled  unto*  in  the  real  estates  to 
which  Edward  Campbell  was  entitled  at  the  time  of  his  decease, 
other  than  the  estate  and  interest,  if  any,  of  him  (Edward)  in  the 
estates  devised  by  Samuel.* 

*  This  part  of  the  case,  in  which  the  respondent  had  no  interest,  was  not  dis* 
cnssed. 
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Mr.  Gteene  and  Mr  Jfoy,  for  the  petitioners. 

Upon  the  true  construction  of  the  will  of  Samuel  Campbell, 
the  gift  of  his  freehold  estate  amounts,  not  to  a  mere  executory  ^^^ 
limitation  or  deyise,  but  to  an  immediate  beneficial  devise  to  the  cahpbbum 
testator's  brother  Edward  Campbell  and  his  heirs  absolutely  j^Z^^H^ 
amongst  them ;  and  the  preceding  terms  of  contingency,  "  in  case 
my  said  daughter  Mary  Anne  Campbell  shall  happen  to  die 
before  she  attain  the  age  of  twenty-one  years  and  unmarried," 
are  to  be  applied  simply  to  die  renlcharge  of  £100  a-year,  and 
not  to  the  real  estate  also.  The  will  provides  the  rentchairge  as  a 
certain  provision  £oit  her;  she  is.  to  enjoy  it  during  her  life  as 
sepiurate  and  inalienable  estate,  and  after  her  death  it  is  to  go  to  the 
heirs  of  her  body  as  ^e  may  appoint,  and  in  default  of  appointment 
then  to  her  children  equally— ^thus  putting  it  in  settlement  for  her 
and  their  boieflt;  and  b^ond  this  nothing  was  given  to  heir  or 
them  except  the  pl&te,  and  such  part  of  the  household  furaiture  as 
she  might  select ;  while  everything  else,  the  estate  in  question  and 
residue  of  the  personalty,  were  bequeathed  to  Edward  Campbell  and 
his  fisunily  as  heirs  absolutely.  This  view  of  the  will  is  consistent 
with  all  its  parts;  any  other  interpretation  would  give  rise  to 
repugtiancies,  and  be  contrary  to  the  probabilities.  Counsel  dwelt 
upon  the  various  clauses  in  the  will  in'sopport  oi  iheir  aig^menti, 
especially  on  that  by  wliich  the  rentcharge  was  made  payable  out 
of  the  same  estate  to  which  the  respondent  claimed  to  be  also  enti- 
tled, and  cited  Oraves  v.  Hicks  (a)  ;  Brtui^ard  v«  Foley  {b)^  ffortan 
r.  WMUaker  (c)  ;  Simmom  y.  RudaU{d)\  Forbes  r.  MoffkU  (e) ; 
tfdpper  V.  Sanders(f) ;  Boony.  Comfotih{g)\  Doe  v.  Brazier{k)i 
Doe  V.  Alieock  (t) ;  Simpson  v.  Homsby  (k), 

(a)  6  Sim.  391.  (6)  Bong.  B.  08. 

(c)  1  T.  R  846.  id)  I  Sim.  N.  S.  115. 

(«)  18  Vei.  884.  (J)  Hut.  B.  lia 

(^)  2  Ves.  sen.  276.  (A)  5B.  &  A  64. 

(0  1  B.  A  A.  137. 
(A)  Pwc  in  Ch.  439,  and  referred  to  by  Bsyley,  J.,  in  The  King  v.  TU 
JMuMmiU  tfRmgttwd  (9  B.  4;  C.  228;  S.  C.  4  M.  &By.  67). 
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1851.  Mr.  Serjeant  Christian^  Mr.  F.  Fitzgerald  and  Mr.  Pilkington, 

Chancery, 
^    ^>-  »>      for  the  respondent,  did  not  claim  the  freehold  estate  on  her  behalf 

CAMPBELL 

^^  as  a  devisee  by  implication,  but  contended  that,  in  addition  to  the 

CAMPBELL,  rentcharge  which  Miss  Campbell  took  under  her  father's  will,  she 
Argmnent.  ^^^  entitled  to  the  estate  itself  as  his  heiress-at«law  by  descent ;  and 
it  lay  upon  the  petitioners  to  show  there  was  any  thing  in  the 
will  to  disinherit  her ;  but  they  had  failed  in  doing  so  ;  on  the  con- 
trary, the  words  of  contingency,  to  which  reference  had  been  made, 
extended  equally  to  the  estate  and  the  rentcharge,  and  had  been 
defeated,  to  her  advantage,  by  her  attaining  age ;  the  intention  was 
that  she  should  take  the  estate,  to  be  dealt  with  as  she  pleased,  sub- 
ject only  to  make  good  the  rentcharge,  which  was  strictly  secured 
by  the  will  itself  in  her  own  favour,  and  that  of  her  children  after 
her.  The  testator  could  not  have  meant  to  deprive  his  only  child 
of  the  freeholds  in  order  to  confer  them  on  his  brother ;  nor  was 
the  construction  of  his  will,  contended  for  by  the  respondent, 
inconsistent  with  any  of  its  provisions;  and  should  the  estate  be 
afterwards  aliened  to  a  third  party,  the  clause  of  distress  might 
be  turned  to  good  account.  Counsel  cited  TTie  King  v.  The 
Inhabitants  of  Ringstead  (a)  ;  1  Jarm.  on  WillSy  p.  744  ;  Shul- 
dam  V.  Smithy  stated  ibid,  p.  746  (6)  ;  Aspinall  v.  Petvin  (c)  ; 
Vavef^ort  v.  Coltman  (d)  ;  Hall  v.  Hill  (e)  ;  and  distinguished 
the  present  case  from  those  relied  on  for  the  petitioners. 

June2i.  ^^^  LoBD  Chancellor. 

Judgment.  This  case  hflCs  been  well  and  ably  spoken  to,  and  involves  some 
questions  which,  probably,  I  ought  not  to  dispose  of  without  the  aid 
of  a  Court  of  Law.  The  question  is  whether,  under  the  ultimate 
limitation  in  the  will  of  Samuel  Campbell,  his  brother  Edward 
Campbell  took  more,  if  any  part,  of  the  testator's  freehold  property 
than  a  contingent  executory  estate,  not  vesting,  unless  the  respon- 
dent should  have  died  before  twenty-one  or  marriage  ?     It  is 

(a)  9  B.  A  C.  219,  238.  (6)  6  Dow.  22. 

(c)  1  S.  &  S.  544. 
(rf)  9  M.  &  W.  481 ;  S.  C.  12  Sim.  588. 
(e)  1  Dr.  &  War.  94. 
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contended  on  the  part  of  the  petitioners  (Edward's  children  and        1851. 

"^  "^  Chancery, 

widow)  that  he  took  an  immediate  estate,  subject  to  the  rentcharge     • ^^^^ 

CAMPBELL 

or  annuity  of  £100  given  to  the  respondent.     On  the  other  hand,  ^ 

it  is  argued  for  her  that,  as  heiress-at-law  of  the  estate,  she  took  the    campbell. 

entire  estate.  JudgmeiU. 

Guiding  mjself  by  the  rules  which  have  been  adopted  on  ques- 
tions of  this  kind,  I  must  construe  the  will  so  as  best  to  effectuate 
the  testator's  intention,  as  indicated  by  the  instrument  itself.  On 
the  part  of  the  respondent  it  is  rightly  contended  that  she,  being 
heiress-at-law,  is  entitled  to  everything  not  given  to  some  other 
person ;  and  according  to  the  established  rules  of  construction  there 
must,  in  order  to  defeat  that  title,  not  only  be  an  intention  shown 
to  exclude  her,  but  words  giving  the  property  to  some  one  else. 
This,  however,  it  is  admitted,  may  be  done  either  by  express  devise 
or  necessary  implication.  That  necessary  implication  is  described 
in  The  King  v.  The  Inhabitants  of  Ringstead{a)  to  mean  such  a 
strong  probability,  that  an  intention  to  the  contrary  cannot  be  sup- 
posed. The  question  here,  I  think,  is,  on  the  whole  construction  of 
the  will,  whether,  having  regard  to  its  language,  there  is,  if  not  an 
express  devise,  a  devise  by  necessary  implication  ? 

It  is  true  that,  on  the  plain  grammatical  construction  of  the 
words,  the  devise  before  me  would  not  of  itself  confer  any  thing  but 
an  executory  interest,  to  begin  in  the  event  of  the  respondent's 
death,  under  age  or  unmarried ;  thereupon  the  estate  is  given  over ; 
and  if  those  words  are  to  be  construed  grammatically,  I  believe  it  is 
conceded  that  then  it  would  pass  accordingly,  and  not  otherwise. — 
[His  Lordship  here  read  the  terms  of  the  devise.] — Hie  King  v.  The 
Inhabitants  of  Bingstead  may  be  taken  as  a  clear  authority  that 
such  words,  without  more,  could  not  give  an  estate  by  immediate 
devise,  the  words  there  being  almost  the  same  as  here.  I  apprehend 
then  that  these  expressions,  standing  alone,  could  not  amount  to 
more  than  an  executory  devise.  The  question  is,  whether  the  Court 
is  bound  to  adhere  to  that  construction,  having  regard  to  the  other 
parts  of  this  will?  or  wlis  it  not  plainly  the  intention  of  Samuel 
Campbell  that  his  daughter  should  take  no  more  than  the  rentcharge 

(a)  Uhisup, 

VOL.  I.  .65 
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1B51.        if  ghe  died  underage  atnd  nnmarried  ?     As  to  the  effect  merelj  of  a 
Charicery. 
^— . '     gift  of  an  annuity  to  his  heir-at-law,  something  similar  occurred  in 

CAMPSKIjL 

^  Habergham  y.  Vincent  (a)»     The  Conrt  there  held  that  tlie  testator's 

CAMPBKXL.  son  took  all  the  beneficial  interest  in  the  real  estate,  although 
Judgment.  ^^  annuity  had  been  given  to  him  out  of  it.  In  that  case  Mr. 
Justice  Wilson  uses  very  strong  expressions  to  show  what  the 
language  must  be  to  disinherit  an  heir-at-law.  He  observes: — 
**  As  far  as  the  trust  estate  is  disposed  of  by  the  will,  so  £Eur  it  is 
disposed  of  ^  as  far  as  it  is  not,  so  far  it  is  undisposed  of;  and 
the  trustee  cannot  say  the  first  words,  giving  all  to  him,  would 
pass  both  the  legal  and  equitable  interest,  and  therefore  that 
it  rests  with  the  heir  to  show  that  the  equitable  interest  is  taken 
out  of  the  trustee  by  some  express  disposition.  It  is  enough  for  the 
heir  to  say  it  is  not  given  to  any  one  else,  and  it  rests  with  the 
trustee  to  show,  from  other  parts  of  the  will,  that  the  equitable 
interest,  or  p^t  of  it,  is  given  to  him.  He  claims  under  the  will, 
and  can  only  claim  under  the  will,  and  must  therefore  show  that  it 
is  given  to  him  by  the  will.  The  heir  need  not  show  that ;  but  it  is 
enough  if  it  do  not  appear  to  be  given  to  any  one  else."  It  may 
therefore,  I  think,  be  said  that  the  mere  gift  of  an  annuity  to  an 
heir-at-law,  although  indicating  an  intention  that  he  should  take 
nothing  else,  would  not  be  of  itself  enough  without  something  more. 
The  first  question  then  is,  is  the  intention  on  this  will  sufficiently 
clear  that  the  respondent  should  take  nothing  beyond  the  rent- 
charge  ?  And  it  does  appear  to  me  to  be  plain  that  what  the 
testator  did  intend  to  give  his  daughter  was  that  charge,  and  no 
more. — [His  Lordship  here  read  the  bequest  or  trust  creating  it,  and 
proceeded]  :--^He  then  gives  express  directions  regarding  it,  and  a 
clause  of  distress  and  entry  upon  the  very  lands  which,  according  to 
the  argument  used  for  her,  would  descend  to  herself^  and  she  might 
be  distraining  on  her  own  lands.  There  can  hardly  be  a  stronger 
tndicAtioii  of  intention  than  this,  that  she  was  not  to  have  any  thing 
more.  It  has  been  argued  forcibly  that  the  tenure  of  this  annuity 
tOAj  be  consMtent  with  the  desert  of  the  land  upon  her,  becauee  it 
is  ta  be  lor  her  separate  use,  aad  ioaUeaaUe  by  her;  it  was  also  to 

(a)  3  Vei.  Jm.  204. 
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«ecumalftte  until  she  reached  oa^oritjr,  or  iBMrried,  while  there  is        1861. 

Chancery, 
no  such  direetion  ae  to  the  nents  of  the  estate  itself.     All  this  is     ^^ .-- 

Terj  strong,  and  oonsUtntes  ope  of  the  diincuUies  of  the  ease,  ot  ^^ 

winch  I  am  not  insensible.    Bat  notwithsiaiiding  that,  looking  at    caufbei^l. 
the  entire  will,  and  bearing  in  mind  the  obsenrations  made  upon  it     Judgmsnc. 
by  Mr.  May  in  the  ceurse  of  his  clear  argument,  I  think  the  inten- 
tion in  giving  the  annuity  is  so  'strongly  indicated  as  to  countervail 
the  other. 

Supposing  that  to  be  ao,  is  there  enough  to  constitute  a  gift  over 
within  the  authorities,  that  you  must-  not  merely  show  the  intention 
to  disinherit  aa  heir,  but  that  the  estate  has  been  given  to  another  ? 
It  is  laid  down  by  Mr.  Justioe  Bayley,   in    The  King  v.    The 
Inhabitants  of  Ringstead,  that,  ^  £6r  the  purpose  of  furthering  the 
manifest  intention  of  the  testator,  there  is  no  doubt  that  general 
words,  which,  taken  ia  their  ordinary  grammatieal  sense,  apply  to  all 
the  property  devised^  may  be  taken  distributively  ;  and  that  reddendo 
inngula  singuiie^  they  may  be  applied  to  that  part  of  the  property 
only  to  which  they  appear  by  the  context  to  be  applicable,  so  as  to 
suffer  the  residue  of  the  property^  to  which,  in  their  grammatical 
sense,  they  would  apply,  to  pass  immediately :"  and  I  do  not  think 
this  doctrine  impeached,  but  ratlter  confirmed,  by  the  conclusion  at 
which  the  Court  arrived  in  that  case,  in  which  the  same  learned 
Judge   takes  care  to  distinguish  it  from  the  decision  in  Doe  v. 
Brazier  and  others,  that  have  been  relied  on  for  the  petitioners. 
He  concludes  his  judgment  thus: — "The  ground  of  that  decision 
was,  that  it  was  apparent,  on  the  face  of  the  will,  that  although  the 
testator  intended  to  give  Charles  Brazier  a  life  estate  in  one  house 
only,  he  yet  intended  to  dispose  of  his  property  in  the  other  houses, 
which  latter  intention  could  only  be  effected  by  giving  to  the  nephews 
and  niece  an  immediate  interest  in  the  other  houses ;  and  therefore 
the  Court,  in  order  to  effect  the  manifest  intention  of  the  testator, 
was  compelled  to  give  to  the  words  a  construction  different  from 
that  which  belonged  to  them  in  their  ordinary  grammatical  sense. 
In  the  present  case  there  is  nothing  in  the  will  to  show  that  the 
testator  intended  to  give  his  grandchildren,  upon  his   death,  an 
immediate  interest  in  the  property  devised,  or  that  he  meant  to 
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1861.  disinherit  the  heir-at-law ;  and  that  being  the  case,  we  most  cod- 
Chancery. 

^ , '  strue  the  words  of  the  will  in  their  ordinary  grammatical  sense." 

CAMPBELL  I 

^  Testing  the  present  case  by  that,  I  think,  having  regard  to  the 

CAMPBELL,  terms  of  Samnel  Campbell's  will,  if  a  manifest  intention  to  give  an 


Judgment,  immediate  estate  to  Edward  Campbell  does  not  appear,  there  is 
sufficient  'to  show  that  the  testator  meant  to  disinherit  the  heiress- 
at^law,  and  to  warrant  me  in  construing  the  words  distributively. 
The  case  before  Lord  Cranworth(a)  was  too  plain  for  argument 
Upon  all  these  grounds,  although  the  case  is  one  of  difficulty,  I 
conceive  I  am  warranted  in  putting  a  construction  on  the  parol 
words  of  the  devise,  that  the  respondent  is  to  take  nothing  save  the 
annuity ;  but  if  it  be  desired  on  her  part  to  send  the  case  to  a  Court 
of  Law  for  its  opinion,  I  ^all  be  happy  to  do  so. 


[Time  was  given  to  the  respondent's  solicitor  to  communicate 
with  his  client ;  and  upon  Mr.  Seijeant  Christian  mentioning  on  a 
subsequent  day  that  the  opinion  of  a  Court  of  Law  was  desired  by 
hesr,  it  was  directed  accordingly.] 

3  Reg.  Lib.  Gen.fol.  146,  148,  204. 
(a)  Simmons  y.  RudaU,  nbi  sup. 
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HAMILTON  V.  NAGLE.  j^^c^ 

June  26.' 

James  Habulton,  claiining  as  a  mortgagee  for  a  sum  of  £30,000,  W^erejtenants 
filed  bis  bill  in  this  cause  in  the  year  1847,  praying  a  foreclosure  leases  of  a 

and  sale,  and  he  obtained  a  receiver  in  1848.     Certain  tenants,  that  of  i, the 

appomtment 

claiming  under  leases,  all  prior  to  the  date  of  the  appointment  of  of  a  receiver 

in  a  foredo- 

the  receiver,  and  to  the  institution  of  the  suit  in  the  year  1850,  sure  suit  over 

obtained  an  order  of  reference  to  the  Master  as  to  the  propriety  of  ^hich  they 

an  abatement  being  made  by  the  Court  in  respect  of  arrears  of  rent  ^^  |^  ^^^ 

then  due.     Their  notice  of  motion  also  aimed  at  a  prospective  reduc-  ^J|^|jJ*J^  remit 

tion  of  rent,  but  his  Honour  the  Master  of  the  Rolls  did  not  think  "i®^  ^^  ^ 
^  grant  a  proB- 


that  he  had  jurisdiction  to  reduce  the  rents  prospectively,  and  limited  pectiye 

ment   of  the 

his  order  of  reference  to  past  arrears.     Under  that  order  the  tenants  rents,  which 

by  their  leases 

obtained  an  abatement  of  arrears  nearly  to  the  extent  of  £420.    It  the  tenants 

are  bonnd 

appeared  that  the  estates  would  fall  short  of  discharging  the  amount  to  pay,  unless 

/If        m  m     t  <WM  rwyi  -■      •  •  1  •    •»  /•       the  owner  of 

of  the  plamtifrs  mortgage.     The  tenants  navmg  again  applied  for,  ^^  hai^  and 

and  obtained  from  his  Honour,  an  order  of  reference  as  to  the  grant-  ^^  ^^^     * 

ing  a  relinquishment  of  arrears  due,  notice  of  appeal  was  served  on  ?®*  ^h^*^"**^ 

behalf  of  the  plaintiff  and  of  the  owner  of  the  estates,  on  the  ground  consent  to 

*^  °  such  •remission 

that  the  Court  had  not  jurisdiction  to  remit  arrears  of  rent  in  such  or  abatement ; 

secus  autem  in 
a  case.  the  case  of  the 

estate    of    an 

infant  or  Inna^ 

__       --  1   tic  under  the 

Mr.  GressoUy  for  the   plaintiff,  cited  in  support  of  the  appeal  control  of  the 

Woodward  v.  Woodward  (a)  ;  Robinson  v.  Shearer  (b)  ;  Morrow  _J 

V.  Sawse  (c)  ;  Crofts  v.  Poe  {d)  ;  Evans  v.  Taj/lor  (e)  ;•  Davis  v.  Arffument, 

Cotter  (f)  ;  Fitzgibbon  v.  Flynn  (g) ;  Httichins  v.  Hutchins  (A), 

and  Byrne  v.  Kelfy  (i). 

(a)  Hay.  &  Jo.  26.  (b)  Hay.  &  Jo.  799. 

(c)  8  Ir.  Eq.  Rep.  519.  (d)  3  Law  Rec.  N.  S.  99. 

(e)  S.  &  Sc  681.  (/)  S.  &  Sc.  685. 

ig)  S.  &  Sc.  687.  (A)  Supra,  146. 

(0  3  It.  Jur.  177. 
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Argument. 


Mr.  Deasy  and  Mr.  Chatterton,  for  the  tenants,  in  support  of  the 
order  at  the  Rolls,  argued  that  nothing  could  be  more  pernicious  to 
the  estate  than  to  keep  the  tenants  under  an  accumulation  of  arrears, 
and  that  rents  had  frequently  been  remitted  by  the  Court  on  the 
application  of  the  tenants,  although  tlie  Court  may  have  objected  to 
do  so  at  the  instance  of  the  receiver.  On  their  opposition  also  the 
Lord  Chancelloe  refused  to  hear  Mr.  Skerloek^  for  the  owner  of 
Che  mortgaged  lands,  in  support  of  the  fL^p^\  because  he  had  not 
served  a  separate  notice  of  motion  l^^  way  of  appeaL 


Juiie  26. 
Judgwunt. 


The  LoBD  Chavcellor. 

This  motion  came  before  me  by  way  of  appeal  from  the  order  of 
his  Honour  the  Master  of  the  Rolls,  whereby  it  was  referred  to 
the  Master  in  this  cause  to  inquire  aad  report  whether  any  remis- 
sion ought  to  be  made  to  certain  tenants  in  regard  to  the  arrears 
of  rent  now  due  by  them«  This  appea)  is  made  aabstantially  on 
behalf  of  the  plaintiff  in  the  cause,  who  is  stated  to  have  an  inte- 
rest in  the  question ;  and  it  was  stated,  and  noi  eontrorerted,  that 
the  inheritor  had  no  interest  whatsoerer.  The  question  is,  whe- 
ther this  Court  has  jurisdiction  against  the  opposition  of  the  party 
interested  in  the  estate  to  interfere  with  those  arrears  by  way  of 
remission?  or,  in  other  words,  whether,  beoanse  a  receirer  has 
been  appointed  in  a  cause  constituted  as  this  is,  the  Court  may 
80  far  liberate  the  tenants  from  the  obligations  contained  in  their 
leases  as  to  discharge  those  tenants  from  the  arrears  of  rent  due 
by  them  when  those  leases  are  paramount  to  the  appointment  of  a 
receiver  in  the  suit  ?  It  was  argued  at  ihe  Bar  that  a  distinction 
^KiBts,  and  has  been  taken,  between  a  remtssioa  of  arooars  «Ad  a 
prospective  abatement  ef  nent ;  and  that  althongh  the  Court  haiS  not 
jurisdiction  to  abate  iktt  rent,  whieb  is  to  aecriie  imfiUtuVijet  h  has 
ample  power  to  remit  arrears  of  rent  already  doe.  Sinoe  the  ail- 
ment of  this  case  I  have  looked  into  the  authorities  on  the  subject, 
and  have  read  the  eluborate  judgment  of  Master  Murphy,  which 
seems  to  be  very  fully  reported  in  the  3ni  volume  of  the  Irish 
Jurist,  p.  177,  and  in  which  every  thing  of  importance,  either  as 
regards  the  authorities  or  the  practice  of  the  Court,  is  collected. 
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Upon  full  coDsideration  of  those  authorities,  I  hare  been  rehictaotlj        1851. 

Clumctty, 
compelled  to  come  to  the  oooclusioD  that  the  Court  has  not  juriadiC' 


tion  to  interfere  with  the  rents  in  the  manner  in  which  it  is  now 
asked  by  the  tenants  to  do.  That  it  is  frequently  advantageous  to 
all  parties  that  arrears  should  be  remitted,  has  often  come  under  my  Judgmeiu. 
cognizance  in  cases  where  minors  and  lunatics  are  eoncemed.  But 
in  such  cases  a  different  principle  applies,  and  the  reason  for  that 
difference  ia,  that  the  real  owners  of  the  lands  are  incompetent  to 
manage  them,  or  to  consent  to  such  remission,  and  the  Court  acts 
vicariously  for  the  minor  or  lunatic  in  the  same  manner  as  it  con- 
cludes that  it  would  have  been  prudent  for  those  persofis  themselves 
to  have  acted,  and  as  it  therefore  presumes  they  would  have  acted 
had  they  not  been  under  disability.  The  Court  has  in  those  cases 
assumed  and  exercised  the  power  so  to  deal  with  the  estate  qud 
owner,  and  to  consent  to  reduction  of  rents  either  by  way  of  remis- 
sion of  arrears,  or  by  way  of  prospective  abatement.  But  where 
the  parties  to  a  suit,  and  interested  in  the  property,  are  competent 
to  give  or  refuse  consent,  I  cannot  say  that  it  is  aceording  to  autho- 
rity, principle  or  practice  for  the  Court  to  remit  rents  against  the 
consent  of  such  parties.  With  regard  to  authorities,  they  are  not 
very  numerous ;  but  such  as  they  are,  the  current  of  them  steadily 
flows  in  one  direction. 

As  to  the  Court  of  Exchequer,  I  shW  first  aUude  to  the  oommnni- 
cation  made  to  Master  Murphy  by  Master  Lyle^  the  kte  Chief 
Remembrancer  of  that  Court,  that  it  was  not  the  practice  of  that 
Court  to  remit  arrears  of  rent  without  the  consent  of  the  proprietor 
of  the  lands.  In  Woodward  v.  Woodward  (a)  the  receiver  implied 
for  a  reference  to  inquire  whether  it  would  be  for  the  advantage  of 
the  estate  that  the  arrears  of  rent,  or  any  part  thereof,  should  be 
forgiven.  Notice  of  the  motion  was  given  to  the  inheritor,  but  he 
did  not  appear.  Joy,  C.  B.,  said  that  the  motion  was  unusual  on  the 
part  of  a  receiver,  and  that  he  thought  it  almost  a  matter  of 
course  to  refuse  it.  But  Smith,  B.,  took  a  larger  view  of  the  ques- 
tMNiy  and  said : — ''  We  have  taken  only  the  management  of  the  pro- 
ceeds into  our  hands.    I  do  not  think  that  we  have  the  power  of 

(a)  Hay.  &  Jo.  129. 
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lessening  those  proceeds.  I  think  I  recollect  a  case  very  lately 
where  such  a  motion  as  this  was  refused.''  Again,  in  the  same 
Court  I  find  the  case  of  Robinson  y.  Shearer  (a),  which  is  important 
for  two  reasons — ^first,  because  it  affirms  the  principle  of  Woodward 
v.  Woodward;  and  secondly,  because  with  respect  to  a  distinction 
said  to  have  been  taken  by  Sir  William  M'Mahon,  M.  R.,  between 
the  remission  of  past  arrears  and  a  permanent  future  reduction. 
Joy,  C.  B.,  says : — "  The  land  is  not  ours.  We  cannot  interfere  with 
the  rents.  All  that  we  can  do  is  to  order  our  officer  to  receive  them. 
I  do  not  understand  the  distinction  taken  by  the  Master  of  the 
Rolls."  In  Morrow  v.  Sawse  (6),  before  myself  in  the  Court  of 
Exchequer,  I  find  that  we  required  the  consent  of  the  inheritor. 
I  refer  to  that  case  because  Richards,  B.,  who  was  well  acquainted 
with  the  practice  of  that  Court,  concurred  in  requiring  that  consent. 
In  Crofts  V.  Poe  (c)  Pennefather,  B.,  says : — "  We  never  sanction 
abatements  to  tenants  without  the  consent  of  the  inheritor."  I  must 
therefore  take  it  that  the  established  practice  of  the  Court  of 
Exchequer  was  never  either  to  remit  arrears  or  to  abate  rents  with- 
out the  consent  of  the  proprietor  of  the  lands. 

There  is  not  much  to  be  found  in  the  books  as  to  the  practice  of 
the  Court  of  Chancery ;  but  so  far  as  the  cases  have  been  reported 
they  seem  to  be  much  to  the  same  efifect  as  those  in  the  Exchequer. 
In  Evans  v.  Taylor (d)  Sir  Michael  O'Loghlen,  M.  R.,  said:— "I 
think  it  is  always  for  the  benefit  of  an  estate  that  the  old  arrears 
should  be  cleared  off  from  the  tenants.  If  the  application  is  made 
by  the  persons  who  represent  the  estate,  I  will  make  the  order ; 
but  I  cannot  reduce  the  rental  without  their  concurrence."  I  quite 
concur  in  his  observation;  and  also  in  the  general  grounds  on 
which  the  order  in  the  present  case  has  been  made  by  the  Master  of 
the  Rolls.  I  cannot  conceive  any  thing  more  prejudicial  and 
ruinous  to  the  estate  than  to  leave  upon  the  tenants  a  hopeless 
accumulation  of  arrears.  I  have  had  daily  experience  of  this  in 
infancy  and  lunacy  matters  during  the  late  unfortunate  circum- 
stances in  which  this  country  has  been  placed.    The  case  of  Davis 


(a)  Hay.  &  Jo.  799. 
(c)  SLawBec.  N.  S.  99. 


(6)  8  Ir.  Eq.  Rep.  519. 
(<0  S.&Sc681. 
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V,  Cotter  (a)  is  an  a  fortiori  case,  because,  although  the  application 
was  made  in  reference  to  the  tenants  of  a  minor,  yet  the  Court 
required  that  the  concurrence  of  the  guardians  should  be  given 
previously  to  permitting  the  tenants  to  surrender  their  holdings  on 
being  forgiven  all  arrears  of  rent.  In  Fitzgibbon  v.  Flynn  (6)  a  Judgment. 
reference  was  granted  somewhat  reluctantly ;  but  it  was  the  case  of 
a  tenant  under  the  Court;  the  debt  was  due  to  the  Court,  and  there- 
fore was  one  over  which  the  Court  had  full  jurisdiction. 

Without  taking  up  any  more  of  the  public  time,  I  shall  content 
myself  with  again  referring  to  the  judgment  of  Master  Murphy, 
in  which  all  the  authorities  have  been  diligently  collected  and  ably 
<!ommented  on.  What  is  sought  to  be  done  is  in  fact  to  relieve  the 
tenants  from  their  covenants.  I  apprehend  that  all  the  Court  is  put 
in  motion  to  do  is  to  collect  the  rents  of  the  lands,  and  to  discharge 
the  obligations  upon  them  ;  and  after  the  determination  of  the  suit, 
the  Court  cannot  interfere  with  the  inheritor.  Could  the  Court  so 
interfere  by  injunction  to  prevent  the  inheritor  or  his  mortgagee 
from  suing  the  tenants  on  obligations  entered  into  by  them  before 
the  suit  had  commenced  ?  It  would  be  quite  against  principle  to  do 
so  where  their  consent  had  not  been  given  to  the  discharge  of  the 
tenant.  I  was  not  contented  with  ascertaining  the  practice  in  Ireland. 
As  to  the  two  cases  in  the  English  reports,  which  were  referred  to 
after  the  argument,  viz.,  Millhank  v.  Stevens  (c),  and  Latewari  v. 
Sehreiber{d)  it  will  be  found  that  in  both  of  those  cases  infants  were 
interested,  and  the  Court  had  therefore  complete  control  over  the 
rents.  I  wrote  to  the  present  Master  of  the  Rolls  in  England,  Sir 
John  Romilly,  and  have  received  a  communication  in  reply,  stating 
that  the  ''  practice  there  is  uniform ;  that  in  cases  where  the  person 
interested  in  the  rents  of  an  estate  on  which  a  receiver  is  appointed 
is  a  person  under  disability,  the  Court  or  the  Masters  remit  rents 
to  the  tenants  when  they  consider  it  reasonable  to  do  so,  without 
taking  any  steps  to  enforce  payment.  But  where  the  persons 
interested  in  the  rents  are  persons  not  under  any  disability — ^in 
these  cases  neither  the  Court  nor  the  Masters  can  remit  rentd 


(a)  8.  &  Sc.  685. 
(c)  1  C.  P.  Coop.  45. 
VOL.  1. 


(b)  S.  &  Sc.  687. 
(<0  Ibid.  46. 
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without  the  consent  of  the  persons  so  intejestecU"  And  he  adds 
that  he  does  not  well  see  how  it  could  be  otherwise  done  on  principle, 
and  that  he  had  sent  to  all  the  Masters'  offices  and  to  the  Registrar's, 
and  they  concur  in  saying  that  unless  by  consent,  or  where  the 
persons  interested  in  the  rents  axe  unable  to  conseAt,  they  have 
never  known  it  done.  Under  these  circumstances  it  appears  to  me 
that,  beneficially  intended  as  this  order  undoubtedly  was,  I  am 
obliged  to  say  that  it  is  not  in  accordance  with  practice,  authority  or 
any  principle  upon  which  the  Court  can  safely  act,  and  that  it 
must  accordingly  be  reversed. 


JOHN  KIDD,  JOHN  GORDON  and  SARAH  GORDON, 
otherwise  KIDD, 

V. 

S.  L.  FRASIER  ai^d  JOHN  KIDD.» 
July  1,  2. 

Bj  an   ante-  The  petition  in  this  case  prayed  that  the  indentui^  of,  settlement 
•nuptial  setae- 

ment  monies,  therein  mentioned  might  b^  establisbed,  and  the  trusts  thereof  car- 
the  property  of 

the  wife,  were  ried  into  effect  under  the  direction  of  Uie  Court ;  and  that  the  rights 

settled  m  trust  .  ,           .  .            \        .            ^    ,       .    ,                  .  ,     .                  .      , 

to  pay  the  in-  of  the  petitioners,  by  virtue  of  that  indenture,  might  be  ascertained 

during  her       ^^^  declared,  and  an  account  be  taken  of  what  was  due  by  the 

event°of"her^  respondent  S.  L.  Frasier,  as  trustee  thereunder,  for  principal  and 

hfe^e^f  her  ^"^^^^^^^  ^^  ^^^^  ^^  ^^®  monies  and  other  chattel^  property  and 

husbwid,  then  effects  comprised  in  and  affected. by  it;  and  that  the  same  might  be 
as  to  the  pnn-       -  '^  ^      '  o 

dpal,  in  trust  paid  to  the  petitioners  in  the  proportions  to  which  they  were 

as  she  should  '^  '^  •' 

appoint ;  and  respectively  entitled  therein,  or  be  brought  in  and,  lodged  to  the 

in  the  event  of 

her   dying 

without  appointing  and  without  issue  surviving  her,  then  *'  in  trust  for  the  persons 

legally  entitled  thereto  as  the  next-oC-kin  of  the,  wi^"  fir^  from  the.oontrol  or  debts 

of  the  husband.    The  wife  died  in  the  lifetime  of  the  husband  without  leaving  any 

issue  surviving  het^    She  wa»  sumriy^  bj  a  bjrother,  a  sister  aiiA;a  niecei(the  ouqr^ 

chUd  of  a  deceased  brother).    Held^  that  the  niece  was  entitled  to  one-third  part  ii 

tkemoides. 

^  Bm  relatione  Alfebd  MTaelaiip^  ]S^  . 
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credit  of  thcvCAiise,  to  he  applied*attd  distributed  a^  the  Court  might        1851. 
_,                                                                   '                                                                Chancery. 
direct  ^— — V ' 

It  appeared  that  by  indenture  Of  the  4th  of  April  1842,  made  ^ 

between  the  respondent  John  Kidd  of  the  first  part,  Mary  Kidd  of  the  frasier. 
second  part,  and  the  I'espondent  S.  L.  Frasier  of  the  third,  reciting  statement. 
(amongst  other  things)  that  Mary  Kidd  was  possessed  of  and  enti- 
tled unto  the  sum  of  £316.  lis.,  then  lent  out  at  interest,  with 
certain  chattel  property  or  hoosehold  furniture,  and  that  a  marriage 
was  intended  to  be  shortly  had  between  her  and  the  respondent  John 
Kidd,  and  that  it  had  been  agreed  said  sum  and  furniture  should  be 
vested  in  Frasier  upon  the  trusts  and  for  the  purposes  thereinafter 
particularly  mentioned,  it  was  witnessed  (inihr  alia)  that  for  the 
considerations  therein  expressed,  Mary  Kidd,  by  the  direction  and 
with  the  assent  of  the  respondent^  John  Kidd,  granted  and  transferred 
the  same  accordingly  unto  S.  L.  Frasier,  his  execators,  &c,  to  hold 
to  him  and  them  upon  trust,  as  to  the  £316.  lis.,  to  pay  the  interest 
thereof  to  her  for  life ;  but  if  she  should  die  in  the  lifetime  of  the 
repondent  John  Kidd,  then  to  stand  possessed  of  the  principal  money 
for  such  persons  and  in  such  shares  as  she  should  appoint,  &c«;  and  in 
the  event  of  her  dying  without  having  made  such  appointment,  and 
without  issue  her  surviving,  in  that  case,  *'  in  trust  for  the  persons 
legally  entitled  thereto  as  the  next-of-kin  of  the  said  Mary  Kidd, 
and  same  not  in  any  event  to  be  subject  to  the  control,  debts,  &c.,  of 
the  said  John  Kidd;^  and  as  to  the  household  furniture,  for  the 
sole  and  separate  use  of  Mary  Kidd. 

The  marriage  was  solemnised  shortly  after  the  execution  of 
the  deed  of  settlement;  and  Mary  Kidd  died  on  the  1 3th  of  June 
1849,  without  having  made  any  appointment,  and  without  leaving 
any  children  then  Mving,  but  survived  by  her  husband,  and  by  the 
petitioner  John  Kidd  her  brother,  and  by  the  petitioner  Sarah 
Gordon,  otherwise  Kidd,  her  sister;  and  the  petition  stated  that 
the  two  last  named  persons  were  her  only  next-of-kin,  and  in  the 
events  which  had  happened  claimed  that  they,  or  the  petitioner 
John  Gordon,  in  virtue  of  his  marital  right,  as  husband  of  Sarah, 
were  absolutely  entitled  to  the  £316.  lis.,  and  the  other  trust 
premises,  for  their  own  benefit  respectively. 
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By  order  of  the  Court,  one  Robert  Wilson  was  appointed  goar- 
dian  ad  litem  for  the  purpose  of  defending  the  rights  of  Martha 
Kidd,  a  minor,  who  had  been  served  with  notice  of  the  petition  ; 
and  from  the  affidavit  filed  in  the  cause  by  Wilson  on  her  be- 
half it  appeared  that  on  the  10th  of  September  1839»  her  ^Either 
(Isaac  Kidd),  who  was  another  brother  of  Mary  Kidd,  died  intes- 
tate, survived  by  his  wife  Elizabeth  Kidd,  then  pregnant,  and 
who,  two  days  after  his  death,  gave  birth  to  Martha.  The  affidavit 
also  averred  that,  upon  the  death  of  Mary  Kidd,  she  left  the  peti- 
tioners John  and  Sarah,  and  Martha  Kidd,  her  sole  next-of-kin 
by  virtue  of  the  Statute  of  Distributions,  and  submitted  that  Martha, 
as  representing  her  deceased  father,  and  as  one  of  the  next-of-kin 
of  Mary,  was  entitled  under  the  settlement  to  one  third  part  of  the 
£316.  Us.,  and  the  furniture,  and  therefore  denied  that  the  peti- 
tioners were  entitled  to  the  whole  of  the  money,  but  admitted  they 
were  entitled  to  two  third  parts  thereof. 


Mr.  Andrews  and  Mr.  F.  Fitzgerald  (with  whom  was  Mr. 
M^Blain),  for  the  petitioners. 
Argument,  The  respondent  John  Kidd,  the  husband  of  Mary,  did  not,  under 
the  ultimate  limitation  in  the  deed  of  settlement,  take  any  interest  in 
the  money :  Bailey  v.  Wright  (a) ;  Garrick  v.  Lord  Camden  (5). 
The  question  lies  simply  between  the  petitioners  and  Martha  Kidd, 
^  the  intervening  party,  and  the  former  are  entitled  to  the  entire  of  the 
fund;  the  latter^  who  is  merely  niece  to  Mary  Kidd,  cannot,  according 
to  the  law  of  consanguinity,  be  one  of  the  next-of-kin  of  Mary  Kidd, 
while  she  has  a  brother  and  sister  still  living ;  and  that  law  is  the 
one  to  be  regarded,  not  the  Statute  of  Distributions  :*  Elmsley  v. 
Young  {c\  overruling  Phillips  v.  Garth  {d),  Hinchley  v.  Macla- 
rens  (e),  and  the  decision  in  the  principal  case  at  the  Rolls  (f) ; 

(a)  18  Ves.  49 ;  afiSimed  on  appeal,  1  Swanst.  39. 

(h)  14  Ves.  381-82.  (c)  2  Mj.  &  K.  780. 

{d)  3  Bro.  C.  C.  64.  (c)  1  Mj.  &  K.  27- 

(/)  2  My.  &  K.  82. 

*  7  W.  3,  c.  6  (7r.>-Section  2  of  this  statute  enacts,  That  all  ordinaries,  and 
every  other  person  who  by  this  Act  is  enabled  to  make  distribution  of  the  sur- 
plusage of  the  estate  of  any  person  dying  intestate,  shall  distribute  the  whole 
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Withy  V.  Mangles  {a\  affirmed  on  appeal  (5);  Brandon  v.  Bran'        1851. 
don{c)\  In  re  Webster's  Settlement  (d).    In  Withy  v.  Mangles^     ..^-^^^'^ 
when  on  appeal,   Lord   Cottenham  says: — "It  was  then  argued  ^ 

that  the  term  'next-of-kin'  had  by  usage  acquired  a  meaning,  in  fbasiek. 
which  it  must  be  supposed  to  have  been  used  in  the  settlement ;  and  Argument, 
that  such  meaning  was,  *  those  who,  as  next-of-kin,  were  entitled  to 
to  the  succession  of  personalty.'  The  Statute  of  Distributions  (e) 
accurately  preserves  the  distinction  between  '  next-of-kin '  and  those 
to  whom  it  directs  the  distribution  of  the  personalty.  If  there  be  no 
children,  it  directs  the  distribution  of  the  estate  equally  to  every  of 
the  *  next-of-kindred '  of  the  intestate  who  are  in  equal  degree,  and 
those  who  legally  represent  them ;  and  then  confines  the  represen- 
tation within  brothers'  or  sisters'  children,  not  treating  the  rights  of 
those  who  take  by  representation  as  belonging  to  them  as  next-of- 
kin,  but  as  derived  from  others,  who,  if  they  had  lived,  would  have 
been  next-of-kin.  If  the  familiar  expression  *  next-of-kin  under  the 
statute'  be  construed  as  having  reference  to  this  provision  of  the 
statute,  it  will  not  be  found  to  be  so  inaccurate  as  has  been  supposed. 
The  question,  however,  is  not  whether  *  next-of-kin  under  the 
statute '  has  not  been  inaccurately  used  as  describing  those  who  are 
entitled  under  the  statute,  but  whether  the  term  *  next-of-kin,' 
without  any  reference  to  the  statute,  has  received  any  such  judicial 


(a)4Beav.358. 
(c)  3  Swanst  312. 


(b)  lOCL&Fin.  215. 

(rf)  19LawJonr.  N.  S.445. 


(«)  22  &  23  Car.  2,  c.  10  (Eng.) 


saiplusage  of  such  estate  or  estates  in  maimer  and  form  following — ^that  is  to  say, 
one-third  part  of  the  said  surplusage  to  the  wife  of  the  intestate,  and  all  the  residue 
by  equal  portions  to  and  amongst  the  children  of  such  persons  dying  intestate,  and 
such  persons  as  legaUy  represent  such  children,  in  case  any  of  the  said  children  be 
then  dead.  .  .  .  And  in  case  there  be  no  children,  nor  any  legal  representa- 
tives of  them,  then  one  moiety  of  the  said  estate  to  be  allotted  to  the  wife  of  the 
said  intestate,  the  residue  of  the  said  estate  to  be  distributed  equally  to  every  of 
the  next-of-kindred  of  the  intestate,  who  were  in  equal  degrees,  and  those  who 
legaUy  represent  them :  Provided  (section  3)  that  there  be  no  representations 
admitted  amongst  collaterals  after  brothers'  and  sisters'  children ;  and  in  case 
there  be  no  wife,  then  all  the  estate  to  be  distributed  equally  to  and  amongst  the 
children ;  and  in  case  there  be  no  child,  then  to  the  next-of-kindred  in  equal 
degree  of  or  unto  the  intestate,  and  their  legal  representatives  as  aforesaid,  and  in 
no  other  manner  whatsoever. 
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eonstructioB.    A  ^ort  exaaiiation  of  the  cases  will  rikow,  that  tlie 
ooatnuy  is  ettsbHshed  by  a  rsry  great  prepondenuice  of  auAio- 

It  may  be  that  where  a  clear  iotentioa  to  that  effect  is  mani- 
fested in  the  instrument,  the  statale  i^ill  regulate  what  parties  are 
to  take;  bat  here  the  expression  simply  is,  ^the  person  l^ally 
entitled  as  the  next-of-kin ;"  and  this  does  not  advanee  the  case  of 
the  petitioners  beyond  where  it  would  have  stood  had  the  terms 
been  "  next-of-kin,"  tit^McUer.  In  KUmer  v.  Leech  (a)  there  was 
an  express  reference  to  the  statute. 


Mr.  Leslie,  for  Martha  Eidd. 

Admitting  the  authority  of  the  cases  cited,  they  do  not  appty  to 
the  present ;  the  words  ^^  legally  entitled  "  take  it  out  of  the  cases 
in  which  the  expression  used  had  been  *'next"  or  '*  nearest  of 
kin,"  without  anything  more ;  the  words  here  are  to  be  construed 
as  meaning  '*  legally  entitled  as  next-of-kin  within  the  Statute  of 
Distributions : "  Garriek  v.  Lord  Camden  (b) ;  Lang  y.  BlackM  (c) ; 
Lowndes  t.  Stone  (d) :  and  Martha  Eidd,  as  standing  in  the  place  of 
her  father,  is  ^ititled  to  share  equally  with  the  petitioners. 

Mr.  Serjeant  Christian,  Mr.  Brewster  and  Mr.  Ross  Moore, 
appeared  for  the  respondent  Frasier. 


The  Lord  Chancellor. 
Judgment.  ^  should  be  very  sorry  to  find  that  this  case  was  concluded  by  ^e 

authorities  which  have  been  referred  to  on  the  part  of  the  petitionera. 
They  constitute  a  series  of  decisions  from  which  I  shall  be  glad  to 
escape  if  possible.  The  words  here  are  not  *'  next-of-kin  "  alone ; 
they  are  not  words  pointing  to  a  class  of  persons  by  that  name ;  but 

they  are  of  a  more  extended  signification :  they  are  ^  the  pnsons 
legally  entitled  as  the  next-of-kin."  Now^  under  the  Statute  of  Dis- 
tributions the  *^Bexi"  or  "  nearest  of  kin "  would  not  per  se  be 
*'  legally  entitled "  to  the  property  of  the  deceased ;  but  they  and 


(ff)  10  Beev.  362. 
(c)  3  Ves.  jun.  486. 


(6)  14  Ves.  372. 
(cO  4  Ibid,  648. 
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those  who  legally  represent  deceased's  next-of-kin  would,  and  I  ought         1 86 1  < 

to  give  weight,  if  possible,  to  every  word  in  the  instrument.    If     C2!-!z!!l^ 

then,  in  endeavouring  to  put  a  construction  on  the  settlement  before 

me,  I  find  it  giving  the  fund  in  question  not  to  "  the  next-of-kin  "     frasieb. 

alone,  but  to  the  persons  legally  entitled  as  next-of-kin,  am  I  to      judgment, 

say  it  is  to  go  to  the  next-of-kin  according  to  consanguinity  merely, 

who  are  not  as  such  the  persons  **  legally  entitled  to  it ;  **  or  am 

I  to  give  it  to  all  the  persons  'Megally  entitled"  by  reason  of 

kindred  ?     My  present  impression  is  that  I  ought  to  put  this  large 

interpretation  on  the  expression,  and  declare  the  niece  entitled  to  an 

equal  share  in  the  fund,  as  being  one  of  the  persons  legally  entitled 

under  the  statute ;  but  I  will  look, into  the  case  before  the  House  of 

Lords  (a),  and  the  one  cited  from  the  Law  Jawmal  {b\  whieh 

i^pears  to  be  the  strongest. 


The  LoBD  Chascsixos. 

His  Lordship  again  mentioned  the  case  on  this-  day.    He  had'       *^^  ^ 
examined  the  authorities,  and  was  still  of  opinion  that  the  fund 
should  be  distributed  amongst  the  petitioners  and  Martha  Kidd 
proportionably. 

3  Beg.  Lib.  Gen.fbl.  194,  196. 

(a)  WUky  T,  Mangles,  ubi  snpra. 
(6)  In  re  Webster's  Settlement^  ubi  suffnu 

NoxB.— Vide  T^pptng  t.  Homard  (1&  Jodst,  911). 
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SAME  V.  SAME. 
(Petty-Bag  Side.) 


July  7. 


Where,  sob-     This  was  a  motion  on  behalf  of  the  plaintiff  in  these  causes,  that 

seqnentlj   to 

the  statute      the  respective  pleas  by  the  defendant  to  the  writs  of  scire  faciei 

c.  51,  a  scire  therein  might  be  taken  off  the  file  and  set  aside,  and  the  plaintiff 

Petty-bag  side  be  at  liberty  to  mark  judgment  as  for  want  of  pleas,  inasmuch  as 

of  Chancery,    ^^^^  P^®^  ^^'^  irregular,  and  bad  been  improperly  received  by  the 

Xm(»  ^^"  ^®^®^  ^^  ^^®  Court,  they  not  being  verified  by  affidavit ;  and  also 

teredintobya  i)ecause  said  pleas  were  false  in  fact,  and  frivolous  in  law,  and 
surety  for  a  *^  ^ 

tenant  of        calculated  to  ensnare  and  delay  the  plaintiff,  or  for  such  other  order 

lands,    which 

were  the  sub-  as  the  Court  should  be  pleased  to  make. 

ject  of  a  suit 

at  the  Equity       Prior  to  the  Act  of  13  &  14  Vic.  c.  51,  for  the  Transfer  of  the 

side    of  the 

Court  of  Ex-  Equitable  Jurisdiction  of  the  Court  of  Exchequer  to  the  Court  of 

redtinK*  the     Chancery  in  Ireland,  a  cause  was  pending  in  the  Equity  side  of 

1J^|2J[^^*    the  former  Court,  wherein  C.  D.  0.  Jephson,  administrator  of 

thus:— 

"  As  by  the  said  recognizance,  which  was  on,  &c.,  in,  &c.,  duly  enrolled  in  her  Ma- 
jesty's said  Court  of  Exchequer,  and  now  remaining  as  of  record  in  our  said 
Court  of  Chancery  by  virtue  of  the  statute  in  that  case  made  and  provided, 
might  appear ;  "  to  wluch  sci.  fa,  the  defendant  pleaded  that  the  Court  of  Chancery 
ought  not  to  have  or  take  further  cognizance  of  die  action,  because  the  recognizance 
was  on,  &c.,  duly  enrolled  in  the  Court  of  Exchequer,  whereby  that  Court  men  and 
there  acquired,  and  still  retained  and  possessed,  fuU  jurisdiction  and  authority  to 
award  execution  against  him  for  the  said  sum  of,  &c,  according  to  the  tenor  and 
efifect  of  the  recognizance,  and  which  plea  concluded  with  the  following  averment, 
viz.,  **  that  there  is  not  any  such  record  of  the  said  supposed  recognizance  now  re- 
maining in  her  Majesty's  said  Court  of  Chancery  as  in  said  writ  of  sci.  fa,  is  above 
alleged ;  and  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment 
whether  this  Court  can  or  will  take  further  congnizance  of  the  action  aforesaid." 
Upon  a  motion  at  the  Fetty-bag  side  to  take  this  plea  ofi*  the  file  as  irregular,  as  not 
havinff  been  verified  by  affidavit,  and  as  being  fiEilse  and  frivolous,  this  (>)urt.  refused 
to  msuke  any  rule. 

Under  the  concluding  part  of  the  13th  section  of  the  statute,  such  recognizances 
ma^,  upon  agreement  between  the  Lord  Chancellor  and  Lord  Chief  £ux>n,  be 
dehvered  over  to  such  persons  as  may  be  appointed  by  the  Master  of  the  Rolls ; 
sed  qucare,  whether  recognizances,  so  transferred,  become  records  of,  and  capable  of 
being  sued  upon  in,  the  Court  of  Chancery,  unless  perhaps  by  the  Crown  under  its 
special  privilege  to  select  its  Court. 

*  Ex  relatione  Alfred  M'Farland,  Esq. 
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t>.  Jephsot),  deoeated,  was  plaintiff;  and  T.  Flynn  and  others  were        1851. 

defendants,  and  in  which  Michael  Jones  had  been  declared  tenant 

to  a  portion  of  the  lands  in  the  pleadings  mentioned,  and  entered 

into  seearitj  bj  recognizance  with  the  defendant  and  Thomas  Jones 

(since  deceased)  as  bis  sureties  for  the  payment  of  the  reserved     StaUmeni* 

rent  of  £130. 

This  recognizance  was  taken  b^re  the  Bight  Honourable 
'Mr.  Justice  Ball  on  the  4th  of  August  1848,  as  one  of  the 
Judges  of  Assize  for  the  Munster  Circoit,  in  the  summer  of  that 
year,  pursoaot  to  an  order  of  the  Court  of  Exchequer,  which  it 
recited ;  and  by  it  the  three  parties  acknowledged  themselyes  to  be 
joinify  and  severally  indebted  to  tiie  Queen,  her  hein,  dsc,  in  the 
sum  of  £260,  to  be  levied  off  tiieir  and  each  of  their  goods,  lands, 
&c.;  and  after  stating  (amongst  other  things)  the  several  proceedings 
in  said  cause  of  Jephsan  v.  Flynn^  under  which  Michael  Jones  had 
become  such  tenant,  and  the  security  been  measured,  the  condition 
of  the  recognizance  was  declared  to  be,  that  if  he,  his  heirs,  &c., 
should  from  time  to  time  duly  pay  the  said  rent  according  as  the 
,same  became  due,  tben  the  recognizance  was  to  be  null,  otherwise 
to  remain  in  full  force. 

Another  and  similar  recognizanee  was  entered  into  at  the  same 
tim^  save  ^at  Uie  amount  waa  different,  and  both  were  emxdled  in 
the  proper  office  of  the  Court  of  Exchequer,  where  tb^  remained 
until  the  passing  of  the  13  &  14  Vic  c.  51,  which  received  the  royal 
assent  on  the  29th  of  July  1850,  and  enacts  (sec  1)  that  on  the 
following  day  all  the  power,  auth<»i^  and  jurisdiction  of  that  Court 
as  a  Court  of  Equi^,  and  all  the  power,  authority  and  junsdietion 
which  should  have  been  conferred  on  or  committed  to  the  said 
Court  of  Exchequer  by  or  under  the  special  authority  of  any  Act  or 
Acts  of  Parliament  (other  than  such  power,  authority  and  jurisdic- 
tion as  should  be  then  possessed  by,  or  be  incident  to,,  it  as  a  Court 
of  Law,  or  possessed  by  it  as  a  Court  of  BeveoFue^  and  not  thereto- 
fore exercised  or  exerciseable  by  it  sitting  as  a  Cenrt  of  Equity) 
should,  by  force  of  the  now  stated  Act,  be  transferred  and  given  to 
the  Court  of  Chancery  to  all  intents  and  purposes  in  as  full  and 

ample  a  manner  as  the  same  might  have  been  exercised  by  the  said 
VOL.  1.  67 
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Court  of  Exchequer  if  that  Act  had  oot  passed  ;  and  the  same 
power,  authority  and  jurisdiction   should,  so  far  a3  respects  the 

THE  QUEEN 

^  exercise  thereof  by  the  latter  Court,  cease  and  determine,  provided 

JONES.       always  that  such  Act  should  not  abridge,  lessen  or  in  anywise  affect 
Statement.      t,he  power,  authority  or  jurisdiction  of  or  incident  to  the  said  Court 
of  Exchequer  as  a  Court  of  Law,  or  the  power,  authority  or  juris- 
diction of  the  same  Court  as  a  Court  of  Revenue  not  theretofore 
exercised  or  exerciseable  by  it  sitting  as  a  Court  of  Equity ;  and 
also  enacts  (sec.  2)  that  all  suits  and  matters  which,  on  the  said 
1st  of  August    1850,  should  be  depending  in  the  said  Court  of 
Exchequer  as  a  Court  of  Equity,  or  under  such  Act  or  Acts  of 
Parliament  as  aforesaid  (except  as  aforesaid),  should  by  force  of 
that  Act  be  transferred,  with  all  the  proceedings  therein,  to  the 
said  Court  of  Chancery,  there  to  be  carried  on,  prosecuted,  dealt 
with,  and  decided  according  to  the  practice  of  that  Court,  in  the 
same  manner  in  every  respect  as  if  such  suits  and  matters  had  been 
originally  commenced   there ;  and  all  decrees   and  orders   which 
should  have  been  made  by  the  said  Court  of  Exchequer  in  such 
suits  and  matters  should,  to  all  intents  and  purposes,  be  deemed 
and  taken  to  be  decrees  or  orders  respectively  of  the  said  Court  of 
Chancery.      And  further  enacts  (sec.  13)  that  all  bills,  &c.,  and 
proceedings  of  the  said  Court  of  Exchequer  as  a  Court  of  Equity 
(except  as  aforesaid),  and  all  decrees  and  minute-books,  and  all  other 
books  and  documents  whatsoever  relating  exclusively  to  proceedings 
in  that  Court  as  a  Court  of  Equity  (except  as  aforesaid)  should,  on 
the  same  day,  or  as  soon  after  as  conveniently  might  be,  be  delivered 
by  the  several  officers  of  the  said  Court  of  Exchequer  then  having 
the  custody  of  the  same,  to  such  person  or  persons  as  should  be 
appointed  by   the  Master   of  the  Rolls  to  take  charge  of  them, 
by  warrant  under  his  hand,  approved  of  and  countersigned  by  the 
Lord  Chancellor,  and  from  and  after  such  delivery  the  said  bills, 
&c^  and  other  proceedings  should  be  deemed  records  of  the  Court  of 
Chancery,  in  the  custody  of  the  Master  of  the  Rolls  [as  fully  as  if 
they  had  originally  been  like  records  of  the  said  Court  of  Chancery; 
and  all  such  of  the  other  records,  books  and  papers  then  in  the 
care  of  any  of  the  officers  of  the  Equity  side  of  the  said  Court  of 
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Exchequer  as  should  be  agreed  upon  between  the  Lord  Chan- 
cellor and  the  Lord  Chief  Baron  should  be  delivered  over  into  the 
hands  of  such  person  or  persons  as  should  be  appointed  in  like 
manner  to  receive  them,  subject  nevertheless  to  such  regulations  as 
his  Honour,  with  the  approbation  of  the  Lord  Chancellor  and 
the  Commissioners  of  the  Treasury  should  make  from  time  to  time 
touching  the  same.]* 

The  tenant's  rent  fell  into  arrear,  and  an  attachment  having 
been  issued  against  him  unsuccessfully,  by  an  order  of  the  Master 
of  the  Rolls,  dated  the  17th  of  April  1851,  leave  was  given  to  the 
receiver  in  said  equity  cause,  as  so  transferred  from  the  Court  of 
Exchequer  into  the  Court  of  Chancery,  to  put  said  two  recog- 
nizances in  suit  against  said  sureties;  and  the  receiver  in  the 
cause  finding,  as  his  affidavit  alleged,  that  those  recognizances  had 
been  handed  over  from  the  Court  of  Exchequer  to,  and  lodged  with 
the  Clerk  of  Recognizances  of,  the  Court  of  Chancery,  caused  writs 
o£  scire  facias  to  be  issued  on  them  in  due  course,  forth  of  the  Court 
of  Chancery,  against  the  defendant,  his  co-surety  having  then  lately 
died. 

These  writs  of  scire  facias,  after  reciting  the  recognizances  on 
which  they  were  issued  respectively,  referred  to  them,  at  the  close 
of  the  recital,  thus : — '*  as  by  the  said  recognizance,  which  was,  on 
the  18th  day  of  August  in  the  year  of  our  Lord  1848,  duly  enrolled 
in  her  said  Majesty's  Court  of  Exchequer,  and  now  remaining  as  of 
record  in  our  said  Court  of  Chancery  by  virtue  of  the  statute  in  that 
case  made  and  provided,  might  appear ; "  and  also  stated  respectively 
the  circumstances  under  and  the  mode  in  which  the  recognizance 


1851. 
Chancery. 

THE  QUEEN 

V. 

JONES. 

Statement. 


♦  The  clause  between  brackets  is  not  to  be  found  in  the  corresponding  sec- 
tion (17)  of  5  Vic.  c  5 — the  statute  applicable  to  England.  There  also  follows 
this  clause,  **  And  all  such  further  records,  books  and  papers  as  last  aforesaid,  as 
may  be  so  agreed  upon  as  aforesaid  by  the  Lord  Chancellor  and  the  Lord  Chief 
Baron,  shall  be  delivered  oyer  into  the  hands  and  care  of  the  Master  of  the 
Pleas  side  of  the  said  Court  of  Exchequer,  subject  nevertheless  to  such  regula- 
tions as  the  said  Master  shall,  with  the  approbation  of  the  said  Lord  Chief 
Baron  and  the  Commissioners  of  her  Majesty's  Treasury  from  time  to  time 
mftke  touching  the  same." 
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1851.        bad  been  acknowledged,  and  tbe  deatb  of  Tlioinas  Jones  withoot 
Chancery, 

baving,  or  any  person  on  bis  behalf  since  bis  decease,  paid  to  the 

Queen  tbe  said  sam  of  £260,  or  any  part  thereof,  according  to  die 
form  and  effect  Of  tbe  recognizance  aforesaid,  and  that  tbe  said 
Statement  Michael  Jones  and  James  Jones  bad  not,  nor  bad  either  of  them  as 
yet  paid  that  sum,  or  any  part  thereof  to  her  Majesty,  but  tbe  same 
remained  still  wholly  unpaid ;  and  required  the  defendant  to  show 
cause  in  the  Court  of  Chancery  by  a  given  day,  why  execution 
should  not  go  against  him  for  such  sum,  according  to  tbe  tenor  and 
effect  of  tbe  recognizance. 

To  each  of  these  writs  of  scire  facias  the  defendant  pleaded,  that 
the  Court  of  Chancery  "  ought  not  to  have  or  take  forther  cogni- 
zance of  the  action  afoi^said,  because  be  says,  that  the  said 
recognizance  in  said  writ  of  scire  facias  mentioned  was,  on  the 
said  18th  day  of  August  1848,  duly  enrolled  in  her  Majes^'s  said 
Court  of  Exchequer,  whereby  the  said  Court  then  and  there  ac- 
quired, and  still  retains  and  possesses  full  jurisdiction  and  authority 
to  award  execution  against  him  the  said  James  Jones  for  the  said 
sum  of  £260,  according  to  the  tenor  and  effect  of  tbe  said  recogni- 
zance ;  and  the  said  James  in  fact  saith,  that  there  is  not  any  such 
record  of  the  said  supposed  recognizance  now  remaining  in  her 
Majesty's  said  Court  of  Chancery,  as  in  said  writ  of  scire  facias  is 
above  alleged ;  and  this  the  said  James  is  ready  to  verify :  where- 
fore he  prays  judgment  whether  this  Court  [of  Chancery]  can  or 
will  take  further  cognizance  of  the  action  aforesaid.'* 

These  pleas  were  filed  without  being  verified  by  any  affidavit, 
and  therefore,  and  as  it  was  conceived  on  the  plaintiff's  part  that 
they  were  dilatory,  application  was  made  to  the  officer  to  take  them 
off  the  file,  and  permit  judgments  to  be  marked  on  tbe  writs  oi  scire 
facias  ;  but  he  declined  to  do  so  without  the  order  of  the  Court,  and 
hence  the  present  motion. 


Mr.  Deasy  and  Mr.  Bastable,  for  the  plaintiff. 
Argument.  These  pleas  are  dilatory:  Com.  Dig.  tit.  Abatem.,  B  2 ;  Steph.  on 

PI.  p.  67  ;  Medina  v.  Stoughton  (a)  ;  Godson  v.  Good  (b)  ;  2  Sau$ul. 

(a)  Ld.  Ray.  Rep.  593.  (b)  2  Marsh.  299 ;  S.  C.  6  Taunt.  587. 
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Rep.  209  Ce,  n.{k)  ;  Damdmm  t.  Ckiinum  (a).  The  statute  6  Anne 
(Ir,)  c.  10,  s.  11,  declares  that  no  dilatory  plea  shall  be  received 
in  any  Court  of  record,  unless  the  party  offering  it  do,  by  affidavit, 
prove  the  truth  thereof,,  or  show  some  probable  matter  to  the  Court  to 
induce  it  to  believe  that  such  dilatory  plea  is  true--^there  wm  no  such 
affidavit  here.  See  Hughes  v.  Alvarez  (6) ;  Pearee  v.  Duvy  {e).  That 
statute  applies  equally  to  Crown  cases  as  to  those  between  subject 
and  subject :  The  Queen  v.  Dujgfy  {d).  The  pleas  traverse  no  fact 
and  tender  no  available  issue.  Had  they  been  in  bar,  as  they  eould 
equaUy  have  been  (1  Chit,  on  PL,  p.  476),  the  plaintiff  might  have 
demurred,  and  if  successful  there  would  have  been  final  judgment, 
whereas  upon  the  present  pleas  the  judgment  can  merely*  be 
respondeat  ouster. 

Neither  can  any  thing  be  shown  to  the  Court  to  induce  it  to 
believe  that  the  circumstances  alleged  in  these  pleas  are  in  accord- 
4mce  with  the  truth.  On  the  contrary  it  has  been  found  on  inquiry 
that  recognizances  such  as  those  in  question  were  always  enrolled  in 
the  books  of  the  Secondary's  office  at  the  Equity  side  of  the  Court 
of  Exchequer,  and  by  virtue  of  one  or  other  of  the  provisions  in 
13  &  14  Vic.  c.  5,  s.  13,  they  ware  duly  delivered  out  of  that  Court 
to  the  Clerk  of  Recognizances  in  Chancery  ;  this  Court  has  judicial 
knowledge  of  that  fact :  and  since  then  they  are  to  be  deemed 
records,  and  within  the  custody  of  this  Court,  as  fully  as  if  they 
had  originally  been  like  records  of  it;  the  mere  circumstance  of 
their  transfer  should  determine  this,  and  it  is  slated  in  the  writs  of 
seire  facias,  that  the  recognizances  now  remain  as  of  record  in  this 
Court  The  pkas  are  therefore  as  false  in  ikct  as  they  are  frivolous 
in  law,  and  ought  to  be  taken  off  the  file :  The  Queen  v.  BeaUy(e) ; 
The  Queen  v.  Foot  (f).  Nor  does  the  Court  of  Exchequer  any 
longer  retain  jurisdiction  in  respeet  of  theee  recognizances;  it  is 
functus  officio  as  regards  them  (ss.  1  &  2  of  same  Act).  Had  the 
plaintiff  attempted  to  issue  writs  of  scire  facias,  on  these  recog- 
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ArffumeiU. 


(a)  1  Bing.  N.  C.  297. 
(c)  Say.  Rep.  293. 
(«)  8  Ir.  Eq.  Rep.  132. 


(b)  2  Ld.  Ray.  R.  1409. 
(rf)  9  It.  Law  Rep.  163. 
(/)  Supra,  p.  9. 
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1851. 

Chancery.'^ 

THE    QUEEN 

V, 
s      JONES. 

Argument. 


nizances,  forth  of  that  Court,  nul  tiel  record  could  have  been  well 
pleaded  there. 

Mr.  Greene  and  Mr.  Stephens^  for  the  defendant. 
These  are  not  pleas  within  the  Act  of  6  Anne^  which  require  veri- 
fication bj  affidavit ;  they  are  pleas  in  bar.  The  issue  joined  is  the 
only  one  that  could  have  been  taken,  and  is  to  be  decided  by  the 
Court  itself.  In  The  Bishop  of  Sodor  and  Man  v.  The  Earl  of 
Derhy\{a)  Lord  Hardwicke  lays  it  down: — "The  rule  of  law  is, 
that  in  a  plea  to  jurisdiction,  like  a  plea  in  abatement,  when  it  is  to 
a  Court  of  general  jurisdiction,  you  must  also  show  where  the  juris- 
diction rests,  as  well  as  negative  that  it  is  not  there''  (in  the  other 
Court) ;  and  that  b  exactly  what  has  been  done  here.  But  were 
the  pleas  less  extensive  than  they  are,  even  in  dilatory  pleas, 
although  a  matter  of  fact,  properly  so  called,  must  be  verified  or 
made  probable  to  the  Court,  yet  where  a  fact  is  obvious  on  the 
plaintiff's  own  showing,  or  within  reach  of  the  Court  itself,  or  the 
matter  is  one  of  law,  there  can  be  no  necessity 'for  an  affidavit  in 
support  of  it  on  the  part  of  the  defendant ;  and  here  it  appears  on 
the  face  of  the  writs  of  scire  facias^  that  the  recognizances  were 
acknowledged  under  the  authority  of,  and  duly  enrolled  in,  the 
Court  of  [Exchequer;  and  there  is  no  proper  averment  which  the 
defendant  could  traverse  of  their  having  been  ever  afterwards  trans- 
ferred to  the  Court  of  Chancery,  though  there  is  a  species  of 
unavailing  recital  to  that  effect. 

Again,  the  1st  and  2nd  sections  of  the  13  &  14  Vic,  c.  51,  merely 
transfer  to  the  Court  of  Chancery  the  jurisdiction  o^  and  suits  and 
matters  in,  the  Court  of  Exchequer  as  a  Court  of  Equity ;  its  juris- 
l^diction  as  a  Court  of  Law,  and  as  a  Court  of  Revenue  not  previously 
exercised  or  exerdseable  by  its  sitting  as  a  Court  of  Equity,  is 
expressly  excepted  from  the  operation  of  the  Act.  Now,  the  juris- 
diction exercised  or  exerciseable  in  the  Chancery  itself,  in  matters 
of  recognizance,  is  in  its  ordinary  side  or  Court,  wherein  the  Lord 
Chancellor  or  Lord  Keeper  "proceeds  according  to  the  right  line 


(c)  2  Ves.  sen.  356. 
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of  the  laws  and  statutes  of  the  realm,"  as  distinguished  from  its 
extraordinary  or  equitable  department,  in  which  he  acts  on  the  rule 
of  equity :  4  Inst^  p.  79.  The  same  is  the  case  with  the  Court  of 
Exchequer ;  its  jurisdiction  in  such  matters  exists  only  on  the  Law 
side  of  it  as  a  Court  of  Revenue,  wherever  the  documents  may  have 
been  kept,  either  by  accident  or  for  the  sake  of  imaginary  con- 
venience:  see  How.  Rev.  Exch.  pp.  106,  114,  115:  and  the  pleas 
aver  that  these  particular  recognizances  were  duly  enrolled  in  the 
Court  of  Exchequer,  whereby  it  acquired,  and  still  retains,  full 
jurisdiction  and  authority  to  award  execution  against  the  defendant, 
according  to  the  tenor  and  effect  thereof ;  and  also  aver,  expressly, 
that  there  are  not  in  the  Court  of  Chancery  any  such  records  of 
the  recognizances  as  in  the  writs  of  scire  facias  alleged.  It  is  not 
so  much  as  stated  in  those  writs,  that  the  recognizances  were 
acknowledged  in  a  cause  then  depending  in  the  Equity  side  of  the 
Court  of  Exchequer.  And  it  has  been  held  in  The  Attorney- 
General  V.  Hailing  (a)  that  even  the  equitable  jurisdiction  of  that 
Court  in  England,  !ts  a  Court  of  Revenue,  has  not  been  taken  away 
by  the  corresponding  enactment  for  that  country,  5  Vic.  c.  5. 
Therefore  these  pleas  are  neither  frivolous  or  false ;  and  were  they 
ever  so  bad  in  law,  that  would  be  no  sufficient  reason  for  removing 
them  from  off  the  file :  The  King  v.  Coohe  (5)  ;  Thomas  v. 
Smithiers  (c). 

Nor  can  recognizances  be  considered  as  records  at  aU.  The  13th 
section  of  the  13  &  14  Vic.  c.  51,  does  not  enlarge  either  the  1st  or 
2nd  sections,  the  earlier  part  of  it  is  conversant  only  with  bills,  and 
the  like,  decrees,  books,  &c.,  which  relate  exclusively  to  proceedings 
in  the  Court  of  Exchequer  as  a  Court  of  Equity ;  and  what  follows 
does  not  provide,  like  the  other,  that  the  documents  which  might  be 
transferred  under  it  are  to  become  records  of  the  Court  of  Chan- 
cery, nor  can  the  warrant  of  the  Master  of  the  Rolls  operate  to 
make  them  such ;  and  it  never  could  have  been  intended  that  his 
Honour  should  make  "  regulations  "  touching  instruments  belonging 
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(6)  2  B.  &  C.  618. 
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1851. 
Chancery, 


to  the  Law  side  of  the  Court  of  Exchequer,  no  matter  into  w^oae 

handa  they  may  have  'previously  fallen. 

But  be  the  correct  construction  of  the  Act  what  it  may,  that 
JONES.  question  is  not  to  be  decided  on  a  summary  application  like  the 
jirgumau,     present,  it  should  be  raised  by  plea  or  demurrer. 


The  LoBD  Chancellor. 
Judgment,  I  ^o  i^ot  now  mean  to  dispose  of  the  more  important  questions 

that  have  been  discussed  in  the  progress  of  this  motion ;  that  raised 
on  the  construction  of  the  13  &  14  Vic.  c.  51,  may  be  a  serious  one 
hereafter :  at  present,  I  think  I  should  leave  the  parties  to  try  it 
in  a  more  regular  way. 

I  may  say,  however,  that  undoubtedly  recognizances  taken  in 
suits  pending,  in  the  Equity  side  of  the  Court  of  Exchequer  come 
within  the  13th  section  of  the  Act.  There  may  be  some  difficulty 
in  bringing  them  under  the  first  branch  of  it;  yet  in  substance, 
they  belonged  more  to  the  equitable  than  to  Hie  legal  jurisdiction  of 
the  Court  of  Exchequer,  though  sued  on  at  the  Law  side  of  the 
Court;  Rut  there  is  no  difficulty  in  bringing  them  within  the 
second  braneh  of  the  section. 

The  warrant,  however,  which  has  been  issued  under  this  section 
by  Im  Henour  the  Master  of  the  Bolls,  and  countersigned  by  me, 
was  in  itself  confined  to  the  transfer  of  the  equity  prooeediogs  oi  the 
Court  of  Exchequer,  in  the  ordinary  sense  of  the  phrase,  and  affiled 
only  to  the  first  part  of  the  section.  It  will  no  doubt  be  competent 
to  tha  Chief  Baron  and  to  the  Chancellor,  under  the  second  branch 
of  the  section,  to  agree  that  recognisances  suefa  as  these  shall  also  be 
placed  under  the  charge  of  the  Master  of  tike  Bolls,  if  they  are  not 
indudeckin  the  proceedings  tran^erred  under  that  warrant,  although 
it  may  not  at  all  foflow  that  they  would  therefore  become  records  of 
tJlls  Court,  to  be  sued  on  here,  unless  perhaps  indeed  by  the  Creini, 
through  means  of  its  special  privilege ;  for,  beside  all  that  has  baea 
said,  there  remains  the  consideration  whether,  in  a  case  like  this>  the 
Crown  cannot  select  the  Court  in  which  to  sue  ;  and  it  may  be, 
when  the  books  are  looked  into,  the  defendant  will  find  himself 
embarrassed  in  that  respect.     However,  I  do  not  intend  on  this 
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occasion  to  go  into  that  question,  or  to  enter  into  any  opinion  upon        1851. 

Chttncery* 
it.    But  as  the  case  is  now  before  me,  I  cannot  take  the  pleas  off    ^«-^> ^ 

the  file  on  motion  for  want  of  an  affidavit.     I  consider  the  applica-  ^^ 

tion  is  not  sustainable  on  that  ground.  Should  the  proceedings  go  JONES. 
further,  it  may  be  well  for  those  acting  on  behalf  of  the  plaintiff  to  Judgment. 
consider  whether  these  writs  can  be  maintained  as  they  now  stand, 
or  should  not  be  amended  by  inserting  the  express  averments  to 
which  the  defendant's  Counsel  have  referred  as  now  wanting.  This 
is  another  of  the  questions  involved — Counsel  will  perhaps  also  con- 
sider whether,  under  all  the  circumstances,  it  might  not  be  better  to 
abandon  the  present  writs,  and  still  sue  on  the  recognizances  in  the 
Exchequer,  or  sue  out  amended  writs. 

On  the  whole,  I  must  say  no  rule  upon  this  motion ;  but  it  is 
not  a  case  for  costs. 


VOL.  1.  C8 
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1849. 
RoOs. 


STEWART 


June  6,  7. 

Dec,  20. 

1850. 

Jan.  29,  3L 

1851. 

Jan.  23. 

April  16. 

Letters  patent, 
under   which 
lands  sold  by 
private   con- 
tract   were 
held,  contain- 
ed   covenants 
by  the  grantee 
— first,  that  he 
would   place 
three  free  te- 


THE  MARQUIS  OF  C0NYN6HAM. 


report. 

The  factd  of  the  case,  the  substance  of  the  several  exceptions, 
and  the  principal  arguments  of  the  Counsel,  are  fully  stated  and 
commented  on  in  his  Honour's  judgment. 


(In  the  Rolls.) 

The  bill  in  this  cause  was  filed  for  the  specific  performance  of  an 

agreement  for  the  sale  of  an  estate  called  the  Tyrcallen  Estate. 

The  common  interlocutory  order  of  reference  was  made  to  the 

Master  to  inquire  whether  the  plaintifi*,  the  vendor,  could  make 

a  good  title  to  the  estate,  and  if  so,  at  what  time  he  showed  a 

good  title.    The  Master,  by  his  report  of  the  3rd  of  May  1849> 

nants  of  Eng-  found  the  title  good,  and  the  piurchaser  took  ten  exceptions  to  the 
lish  or  British 
race,  blood  or 
name  on  the 
premises,  each 
of  whom 
should  ^ave 
fifty  acres,  or 
one    free    te- 
nant,   who 

should  have  one  hundred  acres  for  one  life ;  secondly,  that  he  should  have  on  4he 
premises  eight  cullivers,  or  muskets,  and  a  proper  number  of  arms  to  arm  eight  pike- 
men  for  his  defence  a^siinst  rebeb,  &c. ;  Uurdfy,  a  proviso,  that  if  he  should  demise 
any  part  of  the  premises  to  the  mere  Irish  for  any  term  exceeding  forty-one  years 
or  three  lives,  or  if  he  should  demise  the  premises  limited  to  be  disposed  of  to  any 
*  British  or  English  person,  to  any  person  being  mere  Irish,  the  Crown  might  re- 
enter. The  particulars  of  sale  described  the  lands  as  a  valuable  fee-shnple  property, 
and  one  of  the  conditions  of  sale  alluded  to  the  letters  patent.  It  appeared  from  a 
statute  (10  Car.  1,  sess.  3,  c.  3,),  and  certain  public  documents  therein  referred  to, 
that  the  covenants  were  those  inserted  in  patents  at  the  plantation  of  Ulster,  where 
the  lands  were  situate. 

Held,  that  the  purchaser,  having  express  notice  of  the  letters  patent,  was  bound 
by  constmctive  notice  of  the  covenants  contained  in  them. 

Held  alsoy  that  the  first  and  third  covenants  were  no  longer  in  force,  every  subject 
of  the  Crown  since  the  Union  being  a  person  of  Brit^h  race,  name  and  blood,  and 
there  being  no  person  now  answering  the  description  of  mere  Irish. 

Semble — The  second  covenant  could  not  be  now  enforced  by  the  Crown. 

By  marriage  articles  the  husband  agreed  to  settle  out  of  the  lands  of  K.,  in  fail- 
ure of  A  his  daughter  by  a  former  marriase,  a  jointure  on  his  intended  wife,  the 
remainder  of  the  lands  on  the  issue  male  begotten  on  the  wife ;  and  in  failure  of 
iraue  male,  on  the  issue  female ;  and  in  case  A  should  survive,  and  the  lands  of  E. 
should  not  be  made  good,  that  then  the  lands  of  K.,  which  were  not  settled  on  the 
former  marriage,  should  be  subject  to  the  jointure,  and  be  settled  on  the  eldest  son 
of  the  marriage,  and  in  failure  of  the  said  son,  on  the  daughters  of  the  said  marriaffe. 
Hiere  was  no  male  issue  of  the  marriage,  but  female  issue,  B,  C  and  D. — Helef, 
that  the  lands  of  E.  should  be  settled  on  them  as  tenants  in  common  in  taiL 

Ko  settlemflnt  was  executed,  and  the  lands  descended  to  A,  B,  C  and  D,  subject 
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Mr.  Hamilton  Smythe  and  Mr.  F.  A.  Fitzgerald,  in  support  of 
the  exceptions. 

Mr.  R.  B.  Warren  and  Mr.  Christian^  for  the  report. 

The  following  authorities  were  cited  upon  the  second,  third  and 
fourth  exceptions : — Martin  v.  Cotter  (o)  ;  Bumell  v.  Brown  (h) ; 
Seaman  v.  Vawdrey  (c) ;  Barton  v.  Lord  Downes  (d)  ;  Larhin  v. 
Lord  Rosse(e)i  Lyddal  v.  Weston  ff);  Pope  v.  Garland  {g)\ 
Spunner  v.  Walsh  {h)\  Mayor  of  Congleton  v.  Pattison(i)i 
Briitow  V.  Wood{k) ;  Vaughan  v.  MagilKJ) ;  Walter  v.  Maunde  (»»); 


1849. 

STEWART 

t7. 

MARQUIS   OF 

COMTNGHAM. 


(a)  9  It.  Eq.  Rep.  351. 

(c)  16  Ves.  390. 

(e)  10  It.  Eq.  Rep.  70. 

(g)  4  Y.  &  CoL  Exdi.  894. 

(t)  10  East,  ISO. 

(0  12  It.  Eq.  Rep.  200,  207. 


(b)  1  Jw5.  ft  W.  168. 

(<0   M.  &K.505. 

09  2  Atk.  19. 

(A)  lOIr.  Eq.  Rep.386. 

(A)  1  CoL  480. 

(m)  1  Jac.  ft  W.  181. 


to  the  trusts  of  the  articles  in  1763,  when  B,  C  and  D  went  into  possession.  In 
1783  they  levied  a  fine,  and  conyejed  to  a  purchaser  for  yalne,  and  covenanted  that 
they  were  seised  in  fee.  There  were  several  snhsecjnent  conveyances  for  valne.  In 
1847  the  lands  were  contracted  to  be  sold. — Heldf  m  a  suit  for  spedfic  performance 
against  the  purchaser,  that  the  le»il  title  of  A  and  her  heirs  to  one-fourth  of  the 
Ifuids  was  barred  by  the  Statute  of  Lomitations,  as  a  Court  of  Law  would  not  notice 
the  executoiy  trusts  of  the  articles,  and  the  several  conveyances  operated  as  dis- 
seisins. 

Semble — ^The  equitable  title  of  the  heir  of  A,  on  fjEulure  of  issue  of  B,  C  and  D, 
was  also  barred;  but — 

Held,  that  as  a  fine  created  no  discontinuance  in  equity,  the  title  was  too  doubtful 
to  be  forced  on  the  purchaser. 

A  conveyance  of  all  her  estate,  &c,  was  obtained  from  the  devisee  of  the  heir-at- 
law  of  A,  and  was  held  to  put  an  end  to  the  objection ;  for  aldiou^  the  reversion 
belonged  to  the  heir  of  the  settlor,  he  must  trace  title  through  the  daughters,  and 
aU  their  right  was  extinguished  by  this  conveyance  and  the  fine. 

A  recovery  was  suffered  by  a  tenant  for  life,  and  remainderman  in  tail  in  1781. 
The  record  stated  that  the  tenant  to  the  pnedpe  caUed  to  warranty  the  tenant  for  life, 
who  appeared  by  his  attorney,  and  warranted  the  tenant  in  taU,  who  appeared  in  per- 
son.— Held,  that  the  recovery  was  valid,  though  the  record  did  not  state  a  summons 
to  warranty,  nor  a  warrant  of  attorney  to  authorise  the  appearance  for  the  tenant  for 
life. 

After  exceptions  aUowed  to  the  Master's  report  of  good  title  in  a  suit  for  specific 
performance,  the  practice  is  not  to  discharge  the  purchaser,  but  al  the  request  of 
the  plaintiff  to  refer  it  back  to  the  Master  to  review  his  report,  and  to  inquire  whe- 
ther a  good  title  can  be  made  to  the  lands. 

A  purchaser  relied  on  the  memorial  of  a  deed  as  creating  an  objection  to  the  title, 
and  succeeded  on  an  exception  founded  on  it : — Held,  that  he  could  not  afterwards 
object  that  the  deed  itself  was  not  produced,  although  there  was  no  condition  of 
sale  to  dispense  with  its  production. 

The  particulars  of  sale  stated  that  the  timber  on  the  estate  would  be  included  in 
the  purchase.  Title  was  not  made  out  to  the  timber  on  a  vexr  small  portion  of  the 
lands.  There  being  no  misrepresentation,  the  Court  referred  it  to  the  Master  to 
inquire  whether  the  timber  on  that  portion  was  material  to  the  possession  and 
enjoyment  of  the  estate. 
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1849. 
Rolls. 


STEWART 

V. 

MARQUIS   OF 

CONTNGHAH. 


Argument, 


Patersm  v.  Lon^{a)^   TIU  Duke  of  Bedford  ▼.  Tke  BritUh 
Museum  (b). 

Upon  the  fifth  exception — Chilliner  v.  Chilliner(c);  Feame 
Cant.  Rem.  p.  105 ;  Campbell  v.  Sandys  {d) ;  Thompson  v.  Simp- 
son  {e) ;  Cordwell  v.  Mackrill  (f)  ;  Doe  v.  Phillips  {g) ;  Doe  v. 
Lloyd  {h)',  Hilary  y.  Walker  {%)%  1  Sugd.  Ven.  p.  633;  2  /n*^. 
p.  335;  Bale  v.  Coleman (k);  Bltuskbume  v.  Staples  (I);  Jervis 
V.  TAe  Z)uA^  q/"  Northumberland  (»»)  ;  jffar^  v.  Middlehurst  (n) ; 
Dorf  T.  Dod(p)i  Taggart  v.  Taggart(p);  Fausset  v.  Carpen^ 
ter  (q) ;  JE'ar/  q/"  Pomfret  v.  Zor^^  fFtnc&or  (r) ;  fip^ntf  v.  JDe^r- 

As  to  the  remaining  exceptions — Anonymous  (t) ;  Pig,  on  Re^ 
coveries,  p.  196 ;  Swann  v.  Broome  (u) ;  Framlingham  v.  5^aiki(r)  ; 
JR^a?  V.  St.  Luke*s  Hospital  (w) ;  Cruise  on  Recoveries^  p.  53 ; 
Wynne  v.  Lloyd  (x) ;  Zorcf  Cromwell's  case  (y) ;  1  Preston  on 
Conv.  p.  16;  2  /iw<.  p.  335;  Pledall  v.  Pledall(z)i  Doe  v. 
Lloyd  (aa)  ;  Z)o^  v.  Phillips  (bb) ;  /n  re  Lamont  (cc) ;  Rogers 
V.  James  (dd);  Forster  v.  Forster{ee)\  Hume  v.  Burton  (ff). 


Dec.  20. 
Judgment. 


The  Mastsb  of  thb  RoLiiS. 

In  this  case  the  bill  was  filed  against  the  defendant  to  compel  the 
specific  performance  of  an  agreement,  dated  the  24th  of  April  1845, 

(a)  6  Beav.  590.  (6)  2  M.  &  K.  352. 

(c)  2  Ves.  528.  (rf)  1  Sch.  &  Lef.  281. 

(e)  1  Dr.  &  War.  459.  (/)  2  Eden,  344. 

{g)  10  Q.  B.  R.  130.  (A)  Peake  on  £v.,  Ap.  41. 

(0  12  Ves.  266.  (A)  1  P.  Wms.  142. 

(0  2  Ves.  ft  B.  367.  (m)  IJ.  &  W.  559. 

(n)  3  Atk.  876.  (o)  AmbL  274. 

0>)  1  Sch.  &  Lef.  84.  (9)  2  Dow.  &  CL  232. 

(r)  2  Veri.  483.  (»)  8  East,  24a 

(0  1  Leon.  86.  (u)  3  Burr.  1596. 

(»)  3  Atk.  389.  (w)  2  Burr.  1066. 

(or)  Sir  T.  Raym.  16;  8.  C.  1  Lev.  130;  1  Sid.  213. 

(y)  2  Rep.  74,  a.  (z)  Sir  T.  Moo.  96. 

{aa)  Peake  on  Er.,  Ap.  41.  (66)  10  Q.  B.  130. 

{cc)  3  Scott,  666.  (<«)  7  Taunt.  434. 

(ee)  6  Taunt.  373.  (//)  1  Ridg.  P.  C.  16. 
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for  the  purchase  of  the  Tyrcatten  estate,  situate  m  the  county  of        184^ 

Rotts. 
Donegal.  ^ , ' 

8TXWAJIT 

The  usual  order  of  referenee  was  made  on  the  24th  of  May  1847,  v. 

whereby  it  was  referred  to  the  Master  to  inqaire  and  report  whether   Jl^^SraAM. 
or  not  the  plaintiffs  could  make  a  good  title  to  the  estate,  the  subject 
matter  of  the  contract  of  the  24th  of  April  184^  and  if  so,  at  what 
time  the  plaintiff  showed  a  good  title. 

The  Master  made  his  report  on  the  3rd  of  May  1849,  whereby 
he  reported  that  the  plaintiffs  could  make  a  good  title  to  the  said 
estate,  and  that  they  showed  a  good  title  to  the  said  estate  on  the 
9th  of  January  1849. 

Ten  exceptions  have  been  taken  to  the  Master^s  report  by  the 
defendant. 

The  first  exception  has  been  given  up  by  the  defendant's  Counsel, 
and  is  therefore,  upon  their  consent,  to  be  overruled. 

The  second,  third  and  fourth  exceptions  may  be  disposed  of 
together. 

The  second  exception  is,  that  it  is  stated  in  the  charge  of  the 
plaintiffs  that  the  hereditaments  and  premises  are  holden  of  the 
Crown  under  certtLin  letters  patent,  dated  the  19th  of  March, 
15  Cctr.  1,  to  one  Peter  Benson,  and  his  heirs,  by  which  letters 
patent  the  said  hereditaments  and  premises  appear  to  be  subject  to 
two  covenants  on  the  part  of  the  said  Peter  Benson,  and  his  heirs 
and  assigns,  to  which  I  shall  hereafter  particulariy  advert. 

The  third  exception  is,  that  the  letters  patent  contain  anodier 
covenant,  to  which  I  shall  also  advert. 

The  fourth  exception  is,  that  the  letters  patent  contain  certain 
provisoes  and  conditions  of  re-entry  in  the  event  of  the  breach  of 
the  covenants  in  the  second  exception  mentioned. 

In  the  printed  rental  and  particulars  of  sale,  under  which  the 
estate  was  sold,  it  is  represented  to  be  a  fee-simple  property.  Th^ 
lands  in  question  were  granted  by  King  Charles  the  First  to 
Peter  Benson,  and  his  heirs  and  assigns,  by  letters  patent,  duly 
enrolled,  bearing  date  the  19th  of  March,  in  the  fifteenth  year  of 
his  reign. 

By  those  letters  patent  King  Charles  the  First,  for  the  contider- 
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1849.        ations  therein  mentioned,  granted  to  the  said  Peter  Benson,  his 
RolU. 

heirs  and  assigns,  certain  lands  therein  particularly  described  (which 


8TBWAKT 


it  is  admitted  include  the  lands  in  question),  Habendum  to  the  said 
coNTNOHAM.   P^tcr  Bcnsou,  his  heirs  and  assigns  for  ever,  paying  annually  the 


Judgment. 


sum  of  £21.  17s.  6d. 

The  letters  patent,  after  some  provisions  upon  which  no  question 
has  been  raised,  contain  a  covenant  b;|^  Peter  Benson  for  himself, 
his  heirs,  executors,  administrators  and  assigns,  with  King  Charles, 
his  heirs  and  successors,  that  he  the  said  Peter  Benson,  his  heirs 
and  assigns,  within  the  space  of  two  years  next  following  after  the 
date  of  the  said  letters  patent,  should  constitute,  place  and  have 
three  free  tenants  of  English  or  British  race,  blood  or  name,  in  and 
upon  the  premises  before  granted,  each  of  whom  should  have  to 
himself  a  demise  or  grant  of  at  least  Gftj  acres  of  land,  meadow 
and  pasture,  English  standard  measure,  parcel  of  the  premises  afore- 
said ;  or  in  place  of  two  of  the  said  three  tenants,  should  constitute 
and  place  one  free  tenant  of  English  or  British  race,  blood  or  name, 
who  should  have  one  hundred  acres  of  land,  &C.,  parcel  of  said 
premises;  and  that  the  said  tenants,  respectively,  should  have  an 
estate  at  least  for  the  term  of  one  life ;  and  the  letters  patent  then 
contain  a  provision,  which  appears,  from  the  copy  sent  to  me,  to  be 
partly  defaced,  but  which  appears  to  amount  to  this,  that  upon  the 
determination  of  the  interest  of  any  such  tenant  or  tenants,  another 
tenant  or  tenants  of  English  or  British  blood,  race  or  name,  should, 
from  time  to  time  for  ever,  be  constituted  and  placed  in  like  manner 
by  the  said  Peter  Benson,  his  heirs  and  assigns. 

The  said  Peter  Benson,  for  himself,  his  heirs  and  assigns,  further 
covenanted  that  he,  his  heirs  and  assigns  respectively,  from  time  to 
time  should  prepare  and  have  in  readiness,  in  and  upon  the  premises 
before  mentioned,  or  any  parcel  thereof,  *'  eight  cullivers,  or  muskets, 
gand  a  proper  number  of  arms  to  arm  or  accoutre  eight  pikemen 
for  the  defence  or  safety  of  the  said  Peter  Benson,  his  heirs  and 
assigns,  and  their  tenants,  against  rebels  and  other  enemies  of  us, 
our  heirs  and  successors,  in  our  said  Kingdom  of  Ireland.** 

The  letters  patent  then,  after  giving  authority  to  Peter  Benson, 
his  heirs  and  assigns,  to  let  certain  parts  of  the  lands  to  the  "  mere 
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Irish''  for  forty-one  years  or  three  lives,  contains  the  following        1849* 

Rolls, 
proviso : — **  Provided  always  that  if  the  aforesaid  Peter  Benson, 


8TEWAKT 

his  heirs  and  assigns,  or  any  of  them,  shall  in  any  other  manner  v. 

grant  or  demise  the  premises  above  by  these  presents  limited  to  be  oontngham. 
granted,  to  the  mere  Irish,  or  any  of  them,  or  any  hamlet,  part  or  rJZZL* 
parcel  of  the  same,  or  any  or  either  of  them,  for  any  estate  or  term 
exceeding  the  term  of  forty-one  years,  or  the  term  of  three  lives  as 
aforesaid,  then  it  shall  and  may  be  lawful  for  us,  our  heirs  and 
successors,  into  all  and  singular  such  part  or  parcel  of  the  premises 
granted  or  demised  beyond  the  aforesaid  term,  to  re-enter  and 
re-possess  and  retain  the  same  during  the  entire  estate  or  term  of 
said  demise  or  demises,  &c.,  provided  always  that  if  he  the  aforesaid 
Peter  Benson,  his  heirs  or  assigns,  or  any  of  them,  in  any  manner 
shall  alienate,  grant,  demise  or  sell  the  premises  last  mentioned  in 
the  hands  of  the  said  Peter  Benson,  his  heirs  or  assigns  (limited  to 
be  disposed  of  to  any  British  or  English  person  in  fee-simple,  fee- 
farm,  fee-tail),  or  any  agistment  of  pasture,  or  common  of  pasture 
upon  the  premises,  or  any  estate  thereof,  for  term  of  years  or  other- 
wise, to  any  person  or  persons  whatsoever  being  '  mere  Irish,'  or 
who  were  not  of  English  or  British  race,  origin  or  surname,  unless 
it  be  a  small  parcel  thereof  to  some  artist  or  artists,  who  shall  be 
allocated  by  our  aforesaid  Deputy,  or  other  Chief  Grovemor  or 
Governors  of  this  our  Kingdom  of  Ireland,  with  the  advice  of  four 
or  more  of  the  Privy  GouncQ  of  us,  our  heirs  or  successors,  in  our 
said  Kingdom  of  Ireland  for  the  time  being,  and  for  such  parcel 
only  as  shall  be  by  them  limited  and  appointed,  that  then  it  shall 
and  may  be  lawful  for  us,  our  heirs  and  successors,  to  enter  into 
all  and  every  such  part  or  parcel  of  the  same  premises  so  alienated, 
granted,  sold  or  demised,  otherwise  than  as  aforesaid,  and  to  have, 
collect  and  take  the  profits  thereof  to  the  use  of  us,  our  heirs  and 
successors,  during  the  entire  term  of  such  alienation." 

The  printed  rental  or  particulars  of  sale,  upon  which  the  contract 
to  purchase  is  indorsed,  describes  the  lands  as  a  valuable  fee-simple 
property. 

The  property  was  sold  subject  to  certain  conditions  of  sale, 
indorsed  upon  the  rental. 
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1S49.  By  the  twelfth  condition  of  sale  it  is  provided,   that  •'if  any 

Rolls.  .  r       ^— ^  J 

> V '     yariance  shall  appear  in  the  nomenclature  of  the  lands  as  in  the 

STEWART 

V.  rental,  abstract  and  deeds,  and  the  lands  as  named  in  the  letters 

harqitib'of 
<xnrTBrGaAM.   p(^tefU  under  which  they  are  held,  no  objection  shall  be  made  by  the 

Judament  V^^^^^^^  ^^  account  of  the  same ;  but  the  lands  in  the  rental  and 
abstract  shall  be  deemed  as  some  or  one  of  the  denominations  in  said 
letters  patent.'^ 

The  deifeadast  had  thus  express  notice  that  the  property  was 
derived  under  letters  patent. 

The  plaintiff's  Counsel  eontended — first,  that  the  defendant  having 
express  notice,  by  the  conditions  of  sale,  that  the  lands  were  held 
under  letters  patent,  had  constructive  notice  of  the  covenants  and 
conditions  referred  to  in  the  second,  third  and  fourth  exceptions,  and 
coukL  not  therefore  oSb^eet  to  the  title,  on  the  ground  of  those  cove- 
nants and  oonditions ;  secondly,  that  those  covenants  and  conditions 
•re  not  an  objection  to  the  title. 

With  respect  to  the  question  of  notice,  it  was  decided  by  Sir  W. 
Grant,  in  the  case  of  Hall  v.  Smiik  (a),  that  where  an  estate  was 
sold,  and  it  was  stated  ia  the  particulars  of  sale  that  the  lands  were 
in  lease,  and  thore  was  no  misrepresentation,  the  purchaser  will  not 
be  ^entitled  to  any  compensation,  although  there  are  covenants  in  the 
lease  contrary  to  the  custom  of  the  country,  because  whoever  buys 
with  notioe  of  a  lease  buys  with  notice  <^  all  its  contents. 

In  the  <»i8e  of  P&pe  v.  Garland  (h\  a  leasehold  interest  was 
sold  under  a  decree  of  the  Court  of  Exchequer  in  England.  It  was 
held  by  Barom  Alderson  that  the  omission  to  state  unusual  cove- 
nants in  the  pertieulars  of  sale  did  not  affect  the  tide.  In  giving 
judgment  he  awl  ^-^"  I  agree  witii  the  principle,  which  seems  to  me 
to  be  well  laid  down  in  HaU  v.  Smith,  that  where  a  purchaser  has 
notice  of  a  lease,  it  is  his  business  to  look  to  the  clauses  of  it,  to  see 
whether  it  materially  influences  his  judgment  in  the  purchase.  I  see 
no  distinction  between  this  case  and  those  whero  the  landlord  sells, 
«nd  aaji  tiM  the  property  is  under  lease.  If  he  do  not  state  it  to 
be  so,  he  does  not  state  the  case  so  as  to  enable  the  purchaser  to 
know  what  he  is  to  purehasa,  and  that  is  a  misrepresentation.  But 
it  is  clear,  and  that  is  not  denied  in  argument,  that  where  there  are 
(a)  14  Ves.  426.  '  (6)  4  Y.  &  Col.  Ex.  394. 
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outstanding  leases,  it  is  the  duty  of  the  purchaser  who  has  notice  of        1849* 
them,  to  ask  and  ascertain  what  the  terms  are  upon  which  the  pro- 


.     _        ,  -        8TBWABT 

perty  is  out  on  lease,  so  that  he  may  know  precisely  the  nature  of  t;. 

the  property  which  he  purchases — that  is,  whether  he  has  certain  conynohaji. 
rights  upon  it,  or  whether  his  rights  are  in  any  manner  restricted.  r^ZZZ. 
What  is  the  difference  in  principle  in  purchasing  a  lease  ?  The 
conditions  under  which  the  lease  is  framed  are  what  makes  the  land 
more  or  less  valuable ;  just  as  in  the  other  case  the  nature  of  the 
leases  makes  the  land  more  or  less  valuable  to  the  purchitser.  In 
ffall  V.  Smith  the  Master  of  the  Rolls,  referring  to  the  objection 
which  had  been  made  to  the  covenants  in  the  lease,  said: — 'The 
objection  comes  to  this,  that  if  there  be  any  covenant  at  all  burthen- 
some  to  the  landlord,  the  purchaser  may  object  to  the  title/  So 
here,  this  is  said  to  be  a  covenant  burthensome  to  the  vendor. 
Admitting  that  it  is  so  (I  do  not  know  that  it  is  so,  but  it  is  said  to 
be  so),  what  is  the  vendor  to  do  ?  To  make  a  good  title  to  a  lease 
which  is  charged  with  certain  burthens  and  cartain  covenants.  If 
so,  there  is  an  end  to  the  objection.  But  if  there  is  misrepresenta^ 
tion,  so  that  the  acuteness  and  industry  of  the  purchaser  is  set  to 
sleep,  and  he  is  induced  to  believe  the  contrary  of  what  is  the  real 
state  of  the  case,  the  vendor  is  bound  by  that  misrepresentation." 

These  cases  were  followed  by  me  in  J^unner  v.  Walsh  (a). 

The  defendant's  Counsel  have  contended  that  those  authorities  do 
not  govern  the  present  case. 

In  the  case  of  HaU  v.  Smith  the  fee-simple  was  sold  subject  to 
a  lease,  referred  to  in  the  particulars  of  sale.  In  Pope  v.  Garland^ 
and  JS^mnner  v.  Walsh,  the  interest  sold  was  a  leasehold  interest* 
It  is  contended  that  in  the  former  case  title  was  made  out  to  what 
was  sold,  namely,  a  fee-simple  property,  subject  to  a  lease,  with 
covenants  and  conditions ;  and  that  in  the  latter  cases  title  was  made 
out  to  what  was  sold,  namely,  certain  leiasehold  interests,  with  cove^ 
nants  and  conditions ;  and  that  the  purchaser,  having  notice  of  the 
leases,  which  it  was  to  be  assumed  were  subject  to  some  covenants 
and  conditions,  could  not  object  to  the  title  on  the  ground  that  they 
may  have  been  more  or  less  burthensome. 

(a)  10  Ir.  Eq.  Bep.  40a 
VOL-  1.  €9 
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1849.  In  the  present  case  what  was  sold  was  an  estate  in  fee-sunple, 

which,  from  its  nature,  is  not  in  general  sulyect  to  burthens  or  cove- 


STEWART 


nants  ;  and  it  is  contended  that  a  mere  reference  to  the  deed,  under 

MARQUIS    OF  I  .    ,       ,  .         - 

coNYNGHAM.  which  the  estate  in  fee  may  be  held,  ought  not  to  be  considered  as 
Judament  constructive  notice  that  such  an  estate  was  subject  to  burthens  or 
covenants.  It  does  not  appear  necessary  that  I  should  decide  that 
abstract  question  in  this  case.  In  the  present  case  the  defendant 
had  express  notice  that  the  property  was  held  under  letters  patent 
of  the  15  Car,  1,  and  that  the  lands  were  in  the  county  of  Donegal. 
The  circumstances  connected  with  the  plantation  of  Ulster  are  not 
only  matter  of  history,  but  are  recited  in  a  statute  passed  five  years 
■  before  the  date  of  the  letters  patent.  By  that  Act  (10  Car.  1,  sess.  3, 
c.  3),  entitled  "  An  Act  for  the  securing  the  estates  of  the  under- 
takers, servitors,  natives  and  others,  holding  lands,  tenements  or 
hereditaments  in  all  and  every  the  plantations  made  by  Queen 
Elizabeth,  or  King  James  the  First,  or  his  then  Majesty,"  after 
reciting  that,  for  the  better  government  and  security  of  the  King- 
dom of  Ireland,  sundry  plantations  had  at  several  times  been  made 
in  all  the  counties  in  the  Aot  mentioned;  and,  amongst  others,  in 
the  county  of  Donegal,  grounded  as  well  upon  ancient  as  recent 
title  of  the  Crown,  declared,  as  well  by  inquisitions  as  by  other 
records  and  evidencesr^upon  all  which  divers  patents  had  been 
passed,  and  thereby  very  many  undertakers  and  others  of  British 
birth,  and  very  many  of  the  natives  of  the  best  quality  and  condi- 
tion had  been  there  planted  and  settled,  some  parcels  of  the  said 
lands  being  only  distributed  and  not  passed,  by  reason  of  restraints 
for  some  years  past ;  and  after  reciting  the  advantages  derived  from 
such  plantations,  and  reciting  that  the  Crown  was  pleased  to  grant 
unto  his  said  subjects  that  their  estates  intended  to  them  in  their 
said  plantations  should  be  secured,  and  to  the  end  that  all  question 
or  doubt  as  to  the  title  of  the  Crown  should  be  taken  away,  enacted 
that  the  Crown  should  be  rightly,  and  by  good,  lawful  and  inde- 
feasible title  and  estate  in  fee-simple,  deemed  and  adjudged  to  be  in 
the  actual  and  real  possession  and  seisin,  in  right  of  the  Imperial 
Crown  of  England  and  Ireland,  of  all  the  castles,  manors,  lands,  tene- 
ments and  hereditaments,  situate  in  the  county  of  Donegal,  and  the 
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other  counties  and  places  therein  mentioned;  and  the  statute  then         1849. 
provides  for  the  granting  of  new  letters  patent,  within  five  years  from     v« — ^— L^ 

STEWART 

the  end  of  the  then  session,  to  the  former  patentees  or  proprietors,  v. 

_  ,         -  ,.        ..        .  .  .  .  1  MARQUIS    OF 

or  such  as  by  former  distribution,  assignation,  or  appointment,  have   comtkgham. 

taken  the  profits  thereof;  and  that,  from  the  new  passing  or  sealing       r"ZIL* 

of  any  such  new  letters  patent,  the  grantee  should  hold  and  enjoy 

the  manors,  lands,  tenements,  &c.,  in  the  said  several  counties,  &c., 

which  shall  be  granted  or  confirmed  as  aforesaid,  for  such  estate  as 

shall  be  limited  or  declared  by  such  letters  patent,  as  well  against 

the  Crown  as  against  all  other  persons  whatsoever.     The  letters 

patent  to  Peter  Benson  bear  date  March  1639,  within  the  five  years 

mentioned  in  said  Act.    On  referring  to  Pynner'a  Survey  of  Ulster^ 

made  in  1619,  under  a  Commission  under  the  Great  Seal  of  Ireland, 

dated  in  1618,  it  appears  that  Peter  Benson,  one  of  the  English 

undertakers,  was  then  in  possession  of  the  manor  mentioned  in  the 

letters  patent  of  1639  :  Harris's  Hibemica^  p.  181.     I  have  had 

search  made  in  the  Rolls-office,  and  it  appears  that  he  obtained 

possession  of  the  lands  by  assignment  iVom  the  original  patentee, 

13  Jcte.  1,   and   that  letters   patent  were  granted  to  him,  dated 

5  Car.  1  ;  and  the  letters  patent  of  the  15   Car.   1   were  letters 

patent  of  confirmation  under  the  statute  I  have  referred  to. 

The  plantation  of  Ulster,  which  is  a  matter  of  history,  and  which 
is  thus  referred  to  in  the  statute  I  have  mentioned,  was  carried  out 
under  a  commission,  which  I  have  ascertained  was  enrolled  in  the 
Rolls-office,  in  the  16  Jac.  1.  A  copy  of  that  document  will  be 
found  in  Harris's  Hibemica,  p.  131,  oct.  ed.,  1770.  The  articles 
of  instruction  to  the  Commissioners  for  the  plantation  of  Ulster,  set 
out  in  the  said  commission,  and  enrolled  in  the  Rolls-office,  and 
stated  p.  134  of  Mr.  Harrises  work,  directs  that  "  a  general  care  be 
taken  that  such  orders,  conditions,  and  articles,  as  have  been  lately 
published  in  print,  or  are  to  be  printed  or  transmitted,  touching 
the  plantation,  be  observed  and  put  in  execution,  as  well  by  the 
Commissioners  as  by  the  undertakers.'*  The  document  '*  then  lately 
published  in  print"  was  published  in  1608,  and  a  copy  of  it  will  be 
found  in  Harris's  Hibemica,  p.  123.  It  is  headed,  "  Orders  and 
Conditions  to  be  observed  by  the  undertakers  upon  the  distribution 
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1849.        and  plantation  of  the  escheated  lands  in  Ulster  f  and  after  reciting 
^— -V— ^     ''  that  it  was  thought  convenient  to  declare  and  publish,  to  all  hiff 

8TEWASX 

V,  Majesty's  subjects,  the  several  quantities  of  the  proportions  which 

coNTNOHAM.    should  bc  distributed,  the  several  sorts  of  undertakers,  the  manner 


Judgment, 


of  allotment^  the  estates,  the  rents,  the  tenures,  with  other  articles 
to  be  observed,  as  well  on  his  Majesty's  behalf  as  on  behalf  of  the 
undertakers,"  proceeds  to  state  the  several  matters  so  to  be  observed. 

Amongst  other  matters,  express  directions  are  given  in  respect 
of  the  three  several  provisions  contained  in  the  letters  patent  to 
Peter  Benson,  which  are  made  the  ground  of  the  second,  third  ai^d 
fourth  excepticms. 

This  document,  called  the  Printed  Book,  is  referred  to  in  the  case 
of  The  Skinnert^  Company  v.  The  Irish  Society  (a),  and  the  three 
covenants  and  conditions  are  referred  to.  That  case  contains  a 
short  and  clear  statement  of  the  most  important  matters  connected 
with  the  plantation  of  Ulster.  The  document  is  given  at  length  in 
Harries  Hibemicct, 

The  fifth  condition  provides  that  "the  said  undertakers,  their 
heirs  and  assigns,  shall  have  ready  in  their  houses,  at  all  times,  a 
convenient  store  of  arms,  wherewith  they  may  furnish  a  competent 
number  of  able  men  for  their  defence,  which  may  be  viewed  and 
mustered  every  year,  according  to  the  manner  of  the  English." 

The  seventh  condition  provides  '*  that  the  said  undertakers  shall 
not  alien  or  demise  their  portions,  or  any  part  thereof,  to  the  mere 
Irish,  or  to  such  persons  as  will  not  take  the  oath  which  the  said 
undertakers  are  bound  to  take  by  the  former  article,  and  to  that  end 
a  proviso  shall  be  inserted  in  the  letters  patent." 

The  eighth  condition  is,  that  "every  undertaker  shall,  within 
two  years  after  the  date  of  his  letters  patent,  plant  or  place  a 
competent  number  of  English  or  inland  Scottish  tenants  upon  his 
portion,  in  such  manner  as  by  the  Commissioners  to  be  appointed 
for  the  establishing  of  this  plantation  shall  be  prescribed." 

In  pursuance  of  these  instructions,  which  by  the  commission 
enrolled  in  the  Rolls-office,  to  which  I  have  referred,  the  Commis- 
sioners were  directed  to  follow,  the  letters  patent  to  Peter  Benson 

(o)  12CL&Fia.427* 
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contain  the  three  provisions,  the  subject  of  the  second,  third  and        1849* 

fourth  exceptions ;  and  I  have  no  doubt  that  if  the  letters  patent  or 

grants  to  the  several  other  undertakers  who  became  occupying 

.tenants  were  examined,  thej  would  be  found  to  contain  similar  contngham. 

covenants  and  conditions.  ^"T 

Judgment, 

The  question  then  is,  whether  the  purchaser  of  lands  in  the 
county  of  Donegal,  vested  in  the  Crown  by  the  public  statute  I 
have  mentioned,  situate  in  the  province  of  Ulster,  and  in  one  of  the 
counties  the  plantation  of  which  is  referred  to  in  that  statute,  who 
had  express  notice  that  the  lands  were  held  under  letters  patent 
(letters  patent  usually  if  not  always  being  subject  to  covenants  and 
conditions),  may  not  reasonably  be  considered  as  affected  by  con- 
structive  notice  of  those  covenants  and  conditions,  upon  the  principle 
decided  in  Hcdl  v.  SmUh  and  Pope  v.  Garland,  These  covenants, 
it.is  to  be  observed,  in  no  way  deteriorate  the  value  of  the  property, 
and  the  objection  is  of  a  most  technical  nature,  made  of  course  only 
with  the  view  of  getting  rid  of  the  contract.  The  observations 
on  the  question  of  notice  by  Sir  Edward  Sugden,  in  Martin  v. 
CoUer  (a),  are  important.  He  says  in  that  case  : — "  Sir  W. 
Grant  carried  the  doctrine,  that  notice  of  a  lease  to  a  purchaser 
is  notice  of  its  contents,  a  long  way  in  Hall  v.  Smith;  but  in 
that  case  there  was  no  mistake  or  misapprehension  as  to  the  sub- 
ject-matter of  the  contract ;  there  was  nothing  but  a  particular 
covenant  which  was  not  stated.  It  might  be  dangerous  to  say 
that  the  rule  laid  down  in  that  case  was  universal  in  its  applica- 
tion; for  I  can  imagine  a  covenant  in  a  lease  which  would  so 
deteriorate  the  property  as  to  destroy  the  interest  of  the  seller  in 
it ;  and  the  particulars  might  state  some  of  the  covenants  and  omit 
that;  such  a  description  might  amount  to  fraud  in  the  sale.  I 
agree  that  if  a  purchaser  had  notice  that  the  property  is  held  under 
a  lease,  he  cannot  object  that  he  had  no  notice  of  any  particular 
covenant  therein  contained.  He  must  look  closely,  and  be  active  in 
order  to  ascertain  whether  there  is  any  such  as  would  materially 
prejudice  him.  The  rule  has  perhaps  been  carried  a  little  too  far ; 
it  is  a  question  of  hoiMfides^ 

This  qualification  of  the  doctrine  of  Hall  v.  Smith,  and  Papt  v. 

(a)  3  Jo.  ft  Lat.  506. 
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1849.        Garland  would  i*emove  the  difficulty  adverted  to  by  me  in  thfe  case 
' v-^     of  Spunner  y*  Walsh  ;  and  applying  the  test  of  bona  fides  to  the 

8TBWABT 

17.  presetit  case,  it  is  cleat  that  the  covenants  or  conditions  in   no 

coNTNo^ABi.  ^^7  deteriorate  the  vdlne  of  the  property.  I  may  observe  that  the 
y"T~\  purchaser  cannot  properly  be  said  to  have  had  notice  of  the  cir- 
cumstances coiinected  with  the  plantation  of  Ulster,  save  so  far  as 
they  appear  oh  the  public  statute  I  have  referred  toi  but  I  think 
the  facts  connected  with  such  plantation  may  be  adverted  to  for  the 
purpose  of  showing  that,  when  the  purchaser  is  affected  by  construc- 
tive notice  of  covenants  contained  in  letters  patent,  of  which  he  had 
express  notice,  there  is  nothing  unusual  ih  those  covenants,  but  that 
they  were  inserted  under  orders  and  conditions  affecting  the  settle- 
ment and  plantation  of  the  entire  province  of  Ulster — a  matter  not 
unimportant  when  applying  the  lest  of  bona  fides,  adverted  to  by 
Sir  E.  Sugden. 

I  am  therefore  of  opihion  that  the  second,  third  and  fourth  excep- 
tions should,  on  those  grounds,  be  overruled. 

IJ.  also  think  that  two  at  least  of  those  exceptions  should  be  over- 
ruled, on  the  ground  that  even  if  the  defendaiH  had  not  had  ilotice^ 
the  covenants  do  not  affect  the  title. 

With  respect  to  the  covenant  that  Peter  Benson,  his  heirs  and 
assigns,  should  have  three  free  tenants  of  English  or  British  race, 
blood  or  name,  in  or  upon  the  premises,  holding  under  the  demise 
in  said  covenant  mentioned,  and  also  in  respect  to  the  covenant  not 
to  let  to  the  '*  mere  Irish,^  as  in  the  letters  patent  mentioned,  it 
appears  to  me  that  those  covetiatits  are  no  longer  in  force.  I  do 
not  consider  that  there  are  any  persons  who  now  fall  within  the 
description  of  the  "  mere  Irish,"  who,  I  apprehend,  were  the  Irish 
who  did  not  live  within  the  counties  of  the  pale ;  and  with  respect 
to  the  covenant  that  Peter  Benson,  his  heirs  and  assigns,  should 
have  three  free  tenants  of  English  or  British  race,  blood  or  name,  in 
and  upon  the  premises,  holding  under  the  demises  in  the  said  cove- 
nant mentioned,  I  am  of  opinion  that  since  the  Act  of  Union  every 
subject  of  the  Crown,  ih  evei^  part  of  the  United  Kingdom,  is  a 
person  of  British  race,  blood  or  name,  within  the  meaning  of  that 
covigMiEint. 
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As  to  the  remaining  covenant,  that  Peter  Benson,  his  heirs  and        1649> 
assigns.shouldhaveeightculH,ers  or  muskets,  and  a  proper  nnmher     ^^ 

8EEWABT 

of  arms  to  arm  and  accoutre  eight  pikemen  for  the  defence  and  v. 

safety  of  the  said  Peter  Benson,  his  heirs  and  assigns,  and  their    contnoham. 

tenants,  against  rebels  and  other  enemies  of  the  Crown,  no  right  of      r  damntt 

entry  is  reserved  in  respect  of  that  covenant.    I  much  doubt  that 

that  covenant  can  be  considered  as  now  in  force.    I  have  ahreadj 

shown  that  this  covenant  was  inserted  in  pursuance  of  the  orders 

and  conditions  applicable  to  the  case  of  every  occupying  tenant^  to 

whom  a  grant  was  made,  in  carrying  out  the  plantation  of  Ulster. 

I  do  not  know  how  it  could  be  contended  that  the  Crown  would  be 

entitled  to  call  out  a  standing  army  in  Ulster,  by  enforcing  that 

covenant  against  the  representatives  of  the  several  patentees.     It  is 

not  necessaiy,  however,  that  I  should  enter  into  a  oonsideration  of 

the  altered  state  of  the  law,  since  the  covenant  was  entered  into,' 

by  the  abolition  of  militaiy  tenures,  the  declaration  in  the  bill  of 

rights,  and  the  law  under  which  a  standing  army  is  upheld,  ^r 

whether  the  case  of  Lyddal  v.    Weston  (a),   observed  upon  by 

Sir  Edward  Sugden  in  Martin  v.   CoUer,   would  justify  me  in 

overruling  the  exception;   as  I  have  already  stated  my  opinion, 

that  the  exception  in  relation  to  that  oovenant  must  be  overruled 

on  the  ground  of  constructive  notice. 

The  fifth  exception  b  next  to  be  considered.  That  eipceptioa 
states,  that  it  appe^s  by  the  memorial  of  a  deed,  dated  the  15di 
of  August  1749,  and  registered  on  the  28th  ot  August  1755, 
that  Nugent  Thomas  Ramsay,  in  the  charge  mentioned,  up^m 
his  second  marriage  (which  said  second  marriage  was  solem- 
nized between  him  and  one  Jane  Law),  agreed  to  settle  the  lands 
of  Castlebane,  in  the  pleadings  mentioned,  upon  the  eons  of  the 
said  marriage,  and  on  failure  thereof  upon  the  daughters ;  aad  that 
it  appears  by  the  said  charge  that  the  said  Nugent  Thopias  Ramsay 
left  issue  female  of  both  his  marriages ;  but  it  has  not  been  in  any 
manner  shown  that  the  reversion  or  reversions,  remaind^  or  re- 
mainders, expectant  upon  the  estates  tail  by  the  said  deed  created, 
settled  on  the  issue  female  of  the  said  second  marriage,  is  or  are 
barred  or  extinguished,  or  is  or  are  not  still  exi^Mog  or  available. 

(a)  2  Atk.  19. 


Digitized  by 


Google 


548  CHANCERY  REPORTS. 

1849.  The  facts  in  relation  to  the  fifth  exception  are  these : — The  lands 

RoUs. 
y ,.— ^     in  question  were  sold  in  one  lot,  and  one  of  the  denominations  is 

t;.  Castlebane,  which  denomination   is  alone  the  subject  of  the  fifth 

MARQUIS   OF 

coNTNOHAM.  cxccption.  Oliver  M'Causland,  on  the  4th  of  November  1743, 
/T""  executed  a  fee-farm  grant  to  Nugent  Thomas  Ramsaj  and  his  heirs 
of  the  lands  of  Castlebane,  subject  to  a  rent  of  £5  a  year.  The  said 
Nugent  Thomas  Ramsaj,  being  thus  seised  in  fee-farm  of  the  said 
lands  of  Castlebane  and  his  first  wife  being  dead,  executed  certain 
marriage  turticles  in  contemplation  of  his  second  marriage  with  Jane 
Law,  bearing  date  the  16th  of  August  1749,  which  articles  were 
made  between  John  Nesbit  and  Joseph  Law  of  the  one  part,  and 
the  said  Nugent  Thomas  Ramsay,  bj  the  name  of  Nugent  Ramsaj, 
of  the  other  part. 

The  articles  are  verj  inartificiallj  framed.  By  those  articles 
the  said  Nugent  Ramsay  did  oblige  himself  in  the  penalty  of  £500, 
in  consideration  of  the  marriage,  and  the  other  considerations  therein 
mentioned,  *^  to  settle  on  the  said  Jane  Law,  in  failure  of  the  said 
Nugent  Ramsay's  eldest  daughter  Rebecca  Ramsay,  which  he  had  by 
a  former  wife,  and  a  marriage  settlement  made  thereby,  settled  the 
lands  of  Knockfair  in  said  county ;  and  in  case  the  said  Jane  Law 
should  survive  the  said  Nugent  Ramsay,  he  obliged  himself  to  settle 
the  sum  of  £15  yearly  on  said  Jane  Law,  during  her  natural  life,  by 
way  of  jointure,  the  remainder  of  said  lands  of  Knockfair  on  the  issue 
male  of  the  eldest  of  them  begotten  on  the  said  Jane ;  and  in  case  of 
failure  of  issue  male,  to  be  divided  on  the  female  issue  so  begotten; 
and  also  the  lands  of  Castlebane,  which  were  then  in  possession 
of  the  said  Nugent  Ramsay  and  not  settled ;  and  in  case  Rebecca 
Ramsay,  eldest  daughter  to  the  said  Nugent  Ramsay  should  survive, 
and  that  the  said  lands  of  Knockfair  should  not  be  made  good, 
that  then  the  said  lands  of  Castlebane  should  be  subject  to  the  said 
£15  a-year  jointure,  and  settled  on  the  said  eldest  son  of  the  said 
marriage;  in  failure  of  the  said  son,  on  the  daughters  of  said 
marriage." 

Nugent  Thomas  Ramsay,  called  in  the  articles  of  1749  Nugent 
Ramsay,  died  previously  to  1763,  without  male  issue,  leaving 
Rebecca  his  daughter  by  his  first  marriage  him  surviving,  and  alsa 
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leaving  three  daughters  by  his  second  marriage,  Jane,  Margaret  and  1849. 

™.    ,   ,,  Rolls, 

Elizabeth,  ^-    ^    ■ 


STEWART 

In  1764  Rebecca  married  William  Harrison,  who  died  soon  after,  tf, 

leaving  Roger  Harrison  issue  of  said  marriage,  and  Rebecca  him    contngham. 
surviving.     On  the  15th  of  April   1769  Rebecca  married  -^neas      j^ament 
Murray,    ^neas  Murray  died  in  1796,  leaving  Rebecca  him  sur- 
viving, and  she  is  dead  many  years.      Her  Heir-at-law  is  one 
William  Harrison,  her  great-grandson. 

It  has  been  contended  on  the  part  of  the  defendant  that,  upon 
the  true  construction  of  those  articles,  and  in  the  event  which  took 
place  of  Rebecca,  the  daughter  of  Nugent  Ramsay  by  his  first 
marriage,  surviving,  the  lands  of  Castlebane  became  subject  to 
limitations  similar  to  those  which  the  lands  of  Knockfair  would 
have  been  subject  to,  if  Rebecca  had  died  without  issue ;  and  that 
upon  the  authority  of  Hari  v.  Middlehurst  (a),  and  that  class  of 
cases,  the  articles  should  be  carried  into  execution  by  limiting  the 
lands  of  Castlebane  in  strict  settlement — that  is  to  say  (there  having 
been  no  issue  male  of  the  marriage),  to  the  daughters  of  the  second 
marriage  as  tenants  in  common  in  tail. 

It  has  been  further  contended  by  the  defendant's  Counsel  that 
upon  the  death  of  Nugent  Ramsay  the  legal  estate  in  the  lands  of 
Castlebane  descended  to  his  four  daughters,  viz.,  to  Rebecca,  the 
daughter  of  the  first  marriage,  and  to  his  three  daughters  by  the 
second  marriage,  subject  to  the  trusts  I  have  stated  in  the  articles  of 
1749 ;  that  no  recovery  was  suffered  by  the  three  daughters  of  the 
second  marriage,  and  that  the  reversion  in  fee  in  one-fourth  of  the 
lands,  which  descended  on  Rebecca,  remains  vested  in  the  heir-at- 
law  of  Rebecca  unbarred. 

In  Trinity  Term  1783,  a  fine  was  levied  of  the  said  lands  of 

Castlebane  by  Jane  Ramsay,  the  widow  of  Nugent  Ramsay  (in  the 

fine  called  Nugent  Thomas  Ramsay),  and  by  John  Park  and  Jane 

his  wife,  James  M*Ghee  and  Margaret  his  wife,  and  Elizabeth 

Ramsay,  to  ^neas  Murray  and  his  heirs,  who  at  that  time  was 

husband  to  Rebecca.    Jane  Park,  Margaret  M*Ghee,  and  Elizabeth 

Ramsay,  were  the  three  daughters  of  the  said  Nugent  Thomas 

(a)  3Atk.371. 
VOL.  1.  70 
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1849.        Ramsay    and    Jane    Ramsay,  otherwiae  Law,    his    wife.*     The 
' .^-L^     plaintiffs  in  this  suit  derive  under  ^neas  Mnrray. 

STE  W  ART 

V.  The  deed  leading  the  uses  of  the  fine  bears  date  the  10th  of  May 

coNTNGHA^.  ^783,  aud  was  executed  by  the  said  several  parties,  who  levied  the 
/T~  fine  to  the  said  ^neas  Murray.  The  lands  were  conveyed  to  him 
and  his  heirs  in  consideration  of  £520 ;  and  the  conveyaQce  contains 
the  usual  covenants  as  to  title,  and  that  the  said  conveying  parties, 
or  some  of  them,  were  seised  of  ai>  absolute  and  indefeasible  estate 
in  fee-simple.  The  deed  also  contains  a  covenant  to  levy  a  fine, 
which  was  accordingly  levied,  as  I  have  already  stated,  and  a  cove- 
nant fi>r  further  assurance. 

Several  conveyances  were  executed  since  1783,  exclusive  of 
mortgages.    They  may  be  shortly  stated  as  follows: — 

^neas  Murray  having  died  intestate  in  1797  without  issue,  his 
brother  Roger  Murray  entered  intp  possession  of  Castlebane  as  his 
heir-at-law,  and  on  the  3rd  of  December  1803  conveyed,  for  valua- 
ble consideration,  ihe  said  lands  of  Castlebane,  so  held  in  fee-farm,  to 
Sir  Andrew  Ferguson  and  his  heirs.  Sir  A.  Ferguson  devised  said 
lands  to  his  son  Sir  Robert  Ferguaon,  Qpl^ect  to  a  life  estate  to  his 
widow. 

On  the  28th  of  May  1825,  the  widow  and  Sir  Robert  Ferguson, 
for  valuable  consideration,  conveyed  said  lands  to  John  Cochrane 
and  his  heirs.  On  the  19th  of  April  1828,  John,  Cochrane,  for 
valuable  consideration,  conveyed  to  Henry  Stewart  and  his  heirs. 
The  plaintifis  derive  under  Henry  Stewart. 


Nugent  Thomas  Bamsay  ob,  17^3, 


W.  HarrisonrsRebecca,  Jane^^ohQ  PstIl.      Margaret=sJ.  M'Ghee.        Elizabeth, 

by  the  first  marriage 
ob.  1819. 
Roger  Harrison,    ob. 

JEiaesm  Harrison  ob.  1825. 

William  Hamson,  o.  s.  p.  1842, 
having  devised  all  his  estate 
real  and  personal  to  Elizabeth 
Newton. 
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The  defendants  ObiriM^l  irst  6Mieiid  that  the  legal  tetate  in  one 
undivided  foorUi  <yf  the  said  hAd»  h  itow  outstanding  in  the  heir-at- 
law  of  Rebecca.  Tha^  as  t6  said  undivided  fourth,  an  equitable 
base  fee  was  only  convejed  to  ^neas  Murray  by  ^le  deed  and  fine   c<nmaHAM. 


of  1783 ;  and  that  on  the  failure  of  fssue  of  the  three  half  sisters  of 
Rebecca,  the  base  fee  in  that  feurth  would  d^tenhine,  and  th^  heir- 
at-law  of  Rebecca  become  entitled  to  a  beneficial  interest  in  the  said 
undivided  fourth.  And  the  defendant's  Counsel,  secondly,  ck>mend 
that,  even  if  the  l^gd  estate  in  the  undivided  fourth  is  not  outstand- 
ing in  the  heii^>at-law  of  Rebecca,  that  on  the  determination  of  the 
equitable  base  fee  he  would  be  entitled  to  a  beneficial  interest  in  an 
undivided  fburtb,  no  recovery  having  been  suffered  to  bar  the  rever- 
sion expectant  on  the  equitable  estate  tail,  to  which  it  is  said  the 
three  daughters  of  Nugent  Thomas  Ramsay,  by  his  second  mar- 
riage, were  entitled  under  the  articles  of  1749. 

With  respect  to  the  legal  estate.  I  shall  first  consider  Rebecca's 
legal  title  as  co-parcener;  secondly,  her  legal  title  in  her  alleged 
character  of  trustee. 

As  to  any  title  she  had  as  co-parcener,  I  am  of  opinion  that  it  is 
at  an  end.  On  the  death  of  Nugent  Thomas  Ramsay,  in  or  previous 
to  1763,  the  legal  estate  descended  on  Rebecca  and  her  three  half 
sisters  as  co-parceners.  It  appears  to  me  to  be  quite  clear  that  the 
right  of  Rebecca  in  her  character  of  co-parcener  is  barred  by  the 
operation  of  the  2nd,  12th  and  15th  sections  of  the  3  &  4  W.  4,  c.  27. 

The  construction  of  those  sections  was  fully  considered  in  the 
case  of  Lessee  SuUwan  v.  M^Smney{a\  and  the  cases  there 
referred  to. 

The  question  then  is,  whether  the  legal  title  of  Rebecca  and  her 
heir-at-law  is  to  be  considered  unaffected  by  the  Statute  or  Statutes 
of  Limitations,  on  the  ground  that  she  and  her  three  half  sisters 
were  entitled  to  the  lands  as  trustees,  subject  to  the  trusts  of  the 
articles  of  1749? 

IPhere  is  no  doubt  that  previous  to  the  3  &  4  FT.  4,  c.  27,  where 
a  clear  relation  of  trustee  and  cestui  que  trust  existed,  the  possession 
of  the  cestui  que  trust  was  not  adverse  to  the  trustee.    Courts  of 

(a)  LoDgf.  &Town.  119. 
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1849.        Law  considered  the  cestui  qtie  trust  as  tenant  at  will  to  the  trustee, 
> ,^^     and  that  the  possession  by  the  cestui  que  trusty  where,  in  accordance 

8TEWABT 

V.  with  the  trusts  in  the  deed  creating  the  trust,  was  not  adverse : 

MABQUIS   OF  Tk        J       /    \ 

coNYNGHAM.    ^eatie  V.  Dundas(a). 
Judament  '^^®  ^^^  section  of  the  3  &  4  W.  4,  c.  27,  enacts,  that  in  the  case 

of  a  tenant  at  will  the  right  to  make  an  entry  or  distress,  or  to  bring 
an  action,  shall  be  deemed  to  have  first  accrued  at  the  determination 
of  such  tenancy,  or  at  the  expiration  of  one  year  after  the  com- 
mencement of  such  tenancy.  In  order,  however,  to  prevent  this 
enactment  applying  to  the  case  of  mortgagor  or  cestui  que  trusty  it 
is  provided  that  no  mortgagor  or  cestui  que  trust  shall  be  deemed  to 
be  a  tenant  at  will,  within  the  meaning  of  this  clause,  to  his  mort- 
gagee or  trustee. 

Mr.  Smithy  in  a  learned  note  to  the  Leading  CaseSy  1st  ed.,  vol.  1, 
p.  411  {h)y  appears  to  consider  that  the  7th  and  previous  sections 
left  the  law  as  to  cestui  que  trust  and  trustee  as  it  was,  so  far  at 
least  as  express  trusts  were  concerned.  In  p.  412  he  considers  the 
case  of  implied  trust,  and  seems  to  doubt  whether,  in  case  of  an 
implied  trust,  the  cestui  que  trust  is  tenant  at  will. 

The  question  in  the  present  case,  in  determining  whether  the 
legal  title  of  Rebecca  in  the  undivided  one-fourth  is  barred  by 
the  statute,  is,  whether  a  Court  of  Law,  in  considering  the  question 
of  adverse  possession,  previous  to  the  3  &  4  FT.  4,  c.  27,  or  now  in 
considering  that  statute,  or  its  operation,  could  be  called  on  to  decide 
a  question  of  executory  trust,  Courts  of  Equity  in  such  cases  not 
construing  technical  words  with  legal  strictness,  but  moulding  the 
trust  according  to  the  intent  of  the  creator  of  the  trust. 

In  my  opinion  a  Court  of  Law  would  not  have  entered,  and  would 
not  now  enter,  into  any  consideration  of  an  executory  trust,  or  how 
a  Court  of  Equity  would  carry  into  execution  the  articles  of  1749> 
and  would  not  consider  or  decide  whether  the  relation  of  trustee  and 
cestui  que  trust  existed  between  Rebecca  and  the  parties  claiming 
beneficially  under  said  articles,  and  would  not  hold  in  such  a  case 
as  this  that  the  parties  claiming  beneficially  and  in  possession  were 

(a)  8  East,  248. 
(6)  Note  to  Taylor  v.  Horde,  vol.  2,  pp.  406,  411,  412,  last  ed. 
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tenants  at  will.    In  the  case  of  The  Ki$hg  v.  Toddington  (a),  Mr.        1849- 

Rolls. 
Justice  Holroyd,  a  very  able  Judge,  stated  : — "  Where  there  is  a     >—   ^    - 


8TEWABT 

Gonvejance  to  uses  not  executed,  or  on  trusts  stated  on  the  face  v, 

MAJl<)UI8   OF 

of  the  deed,  the  one  party  has  the  equitable,  and  the  other  the  conynoham., 
legal,  estate  ;  and  in  these  cases,  for  collateral  purposes,  a  .Court  of  judament 
Common  Law  will  take  notice  of  such  an  equitable  estate.  An 
equitable  estate,  however,  is  very  different  from  an  equitable  right 
to  have  a  conveyance  of  the  legal  estate."  Mr.  Justice  Holroyd 
adds : — "  Here  the  party  had  only  the  latter,  and  if  there  be  any 
doubt  as  to  what  a  Court  of  Equity  would  do,  this  Court  cannot 
take  cognizance  of  the  estate.'^ 

In  the  case  of  Rex  v.  Geddington  {b\  the  same  doctrine  was 
stated,  and  the  law  as  laid  down  in  the  case  of  The  King  v.  Todding- 
ton recognised ;  and  the  Court  of  Exchequer  in  this  country,  in  the 
case  of  Orpen  v.  Moore  (c),  recognised  and  acted  on  the  authority  of 
those  cases. 

I  am  therefore  of  opinion  that  a  Court  of  Law  would  not  enter 
into  an  inquiry  and  decide  how  a  Court  of  Equity  would  have 
carried,  or  would  carry,  the  articles  of  1 749  into  execution.  If  not,  a 
Court  of  Law  could  not  hold  that  the  parties  deriving  under  the 
fine  and  conveyance  of  1783,  and  the  subsequent  conveyances,  stood 
in  the  position  of  tenants  at  will  to  Rebecca.  If  not,  the  legal 
title  is    barred. 

Independently  of  that  question,  however.  Sir  E,  Sugden^  in  his 
work  on  VendorSy  p.  610,  11th  ed.,  after  stating  that  a  cestui  que 
trust  is  as  a  tenant  at  will  to  the  trustee  and  his  possession  the 
possession  of  the  trustee,  and  that  therefore,  unless  under  very 
particular  circumstances,  time  would  not  operate  as  a  bar,  adds : — 
'^  Where  a  cestui  que  trust  sells  or  devises  the  estate,  and  the  vendee 
or  devisee  obtains  possession  of  the  title  deeds  and  enters,  and  does 
no  act  recognising  the  trustee's  title,  there  is  great  reason  to  con- 
tend that  this  is  a  disseisin  of  the  trustee,  and  consequently  that  the 
Statute  of  Limitations  will  operate  from  the  time  of  such  entry. 
This  is  a  point  which  daily  occurs  in  practice ;  but  it  rarely  happens 

(a)  1  B.  &  Aid.  564.  (6)  2  B.  &  Cr.  129. 

(c)  2  Jo.  435. 
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1849.        thai  a  pufdittmr  fwn^  b«  fidvised  td  dispense  whh  a  eonreTaiice  of  a 
legal  estate,  wikere  tlie  defect  triU  appear  on  the  abstract  when  he 


8TSWAR1^ 

r.  sells ;  and  wbero  tketi^  has  been^  amy  dealing  on  the  legal  estate,  and 

coNTMOHAX.   ^^  ^^  ^^^  roeenU^  notioed  in  the  title  deeds  as  a  subsisting  interest, 
]/T~.      it  is  clear  that  a  pnrehaser  most  eonsider  it  as  such.'' 

In  thi^  case  a  convejrance  was  ex^nted  in  1783  by  the  three 
daughters'  of  the  second  mazriage  to  .£neaB  Murray  and  his  heirs, 
and  they  covenanted  that  th^  were  seised  of  an  absolute  and  inde- 
feasible estate  in  fee-simple.  A  fine  was  levied  in  the  same  year 
in  pursuance  of  the  covenant  in  such  deed.  The  mere  levying  of 
the  fine  might  not  of  itself  have  effected  a  disseisin  of  Rebecca, 
it  being  levied  to  her  hu^and,  who  Wad  then  seised  with  her, 
and  in  her  right,  Of  any  title  she  Had :  JEat'i  of  Pomfrei  v.  Lard 
Windsor  (h).  However,  subsequent  to  liie  death  of  JSneas  Murray, 
who  died  in  1797,  there  were  the  deeds  of  his  bitother  and  of  Sir 
R.  Ferguson  and  of  John  Cochrane  all  in  succession,  c<mveying 
the  fee-simple  for  valuable  ccmsideraiion. .  I  think  it  is  impossible 
to  consider  that  a  Court  of  Law  would  hold  that  ^neas  Minray, 
Roger  Murray,  Sir  R.  Ferguson,  and  John  Cochrane,  w«re  tenants 
at  will  to  Rebecca,  or  her  heir-at-law,  as  to  an  undivided  fourth, 
or  that  the  possession,  for  upwards  of  sixty-six  years  in  the  persons 
who  purchased,  or  purported  to  purchase,  an  absolute  estate  in  fee- 
simple,  has  been  a  possession  consistent  with  the  alleged  right  of 
the  heir-at-law  of  Rebecca  to  a  beneficiid  interest  in  an  undivided 
fourth,  in  the  event  of  the  failure  of  issue  of  her  three  sisters  of 
the  half  blood. 

Rebecca  was  unmarried  at  her  fothei^s  death.  He  died  previous 
.  to  1763'.  She  appears  to  have  been  under  no  disability  until'  her 
first  marriage  in  1764.  Her  first  husband  died  shonly  itAter,  and  she 
was  not  again  under  disability  until  her  second  marriage  to  JSneas 
Murray  in  1769-  He  died  in  1797,  and  then' her  second  coverture 
ceased;  and  I  am  of  opinion  that  neither  Roger  Murray,  Sir 
Andrew  Fergusoil,  Sir  Robert  Ferguson,  John  Coehrane,  or  Henry 
Stewart,  stood  in  the  relation  of  tenant  at  will  to  her,  or  her  heir-at- 
law,  and  that  the  legal  title  of  Rebecca  and  her  heir-at-law  is  long 
since  determined. 

(a)2Ve».483. 
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The  next  question  which  arises  is,  whether  the  equitable  title  or        1849« 

RoBs, 
right  (if  any)  of  Rebecca's  heir-at-law  is  barred  by  the  Statute  of     ^ , ' 

8TSWAET 

Limitations  ?  v. 

I  am  of  opinion  that  the  articles  of  1749  would  have  been  carried   coNTNOH^jf. 
into  effect  in  strict  settlement.  j^idamaU- 

It  appears  from  a  recital  in  those  articles  that  the  lands  of 
Knockfair  had  been  settled  by  the  marriage  settlement  executed 
on  the  first  marriage  of  Nugent  Thomas  Ramsay,  on  Rebecca,  his 
daughter  by  that  marriage ;  and  it  was  provided  that,  "  on  failure  of 
the  said  Nugent  Thomas  Ramsay*s  said  eldest  daughter  Rebecca" 
(by  which  I  presume  was  meant  her  death  without  issue),  Nugent 
Thomas  Ramsay  agreed  to  settle  the  said  lands  of  Knpckfair 
(subject  to  a  jointure  of  £15  a-year  to  Jane  Law)  ''on  tbe  issue 
male  of  the  eldest  of  them  begotten  on  the  said  Jane,  and  in  case  of 
failure  of  issue  male  to  be  divided  on  female  issue  so  begpt^n  f 
and  then  follow  the  words  ir^^*  And  alsp  the  lands  of  Castlebane^ 
which  was  then  in  the  posseasion  of  Nqgeut  (Thomas)  Uam^^jt  wi 
not  settled."  The  meaning  of  which  is^  that  Casl^I^bane  was  to  be 
settled  in  the  same  manner ;  and  then  follows  a  provision,  that  "  in 
case  Rebecca  should  survive  (an  event  which  toQk  place),  and  that 
the  lands  of  Enoekfair  should  QOt  be  v^fi^  gppd»"  ^if^  tl|^  ^he 
lands  of  Gastlebane,  snfcfject  to  said  jointure,  should  be  settled  on 
^<  the  said  dld^eet  son  of  the  said  marriage ;  in  failure  of  the  said  9on 
on  ilu)  daughters  of  said  marriage." 

The  effect  of  these  articles  appears  to  have  been  this ;  that  m  case 
of  ike  death  of  Rebecpa  and  the  failure  of  limitations  to  h^r  issue 
(if  any)  in  the  settlement  on  the  first  marriage,  KnookiUr  |u^  Qasile- 
bane  were  to  be  settled  on  the  issue  male  and  female  of  the  second 
laarriage ;  and  in  case  of  Rebecca's  surviving,  wi  the  Uinitations  of 
Knockfair  not  taking  effect,  Castlebane  was  to  be  settle^  in  the 
same  way.  The  question  then  is,  how  the  executory  truiit,  as  to 
Knockfair,  was  to  be  carried  into  effect,  if  Rebecca  had  died  without 
isemi? 

llie  case  of  Hart  v.  Middlekm'H{a)  appears  to  me  to  be  a  cleiMr 
authority  upon  the  construetion  of  those  artioles.     Hiat  wns  a  case 

(a)  a  Afk.  371. 
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1 849.        of  marriage  articles  for  conveying  lands  in  trust  for  the  husband  for 
Rolls. 
v^ V '     life,  and  afterwards  to  the  wife  for  life,  and  afterwards  to  the  issue 

STEWART 

V.  of  the  marriage,  in  such  manner  and  subject  to  such  charges  for 

MARQUIS  OF 

coNYNGHAM.  joungcr  childrcu  as  the  husband  should  bj  deed  or  will  appoint. 
Judament  ^^^  Hardwicke  held  that  a  daughter,  the  only  issue  of  the  marriage, 
was  entitled,  under  an  equitable  execution  of  those  articles  in  strict 
settlement,  to  an  estate  tail.  Issue  of  the  marriage,  he  said,  included 
*'  male  as  well  as  female ;  and  therefore  if  it  had  gone  no  further 
than^  the  issue  of  the  marriage,  and  a  bill  had  been  brought  for 
carrying]  the  articles  into  execution,  the  settlement  must  have  been 
to  all  the  issue,  to  the  first  and  every  other  son,  and  for  default  of 
such  issue  to  the  daughters,  with  proper  remainders  following  one 
after  the  other ; "  and  that  he  had  "  knovni  several  decrees  of  that 
kind  upon  the  words  *  issue  of  the  marriage.' "  And  though  by 
the  words  subjecting  the  provision  to  the  father's  appointment^  he 
'^  might  have  divided  the  estate  amongst  the  children,  a  different  part 
among  the  sons  if  he  pleased,  and  another  part  by  way  of  provision 
for  the  daughters,  still  the  whole  of  the  estate  must  have  been 
divided,  though  the  proportion  was  left  to  the  father/* 

Other  cases  to  the  same  effect  are  referred  to  in  Feame  on  Con- 
tingent Remainders^  p.  105,  and  the  prior  and  subsequent  pages. 

If  the  construction  of  the  articles  of  1749  is  clear,  and  I  find  it 
impossible  to  distinguish  the  case  from  Hart  v.  Middlehursty  the 
case  of  Thompson  v.  Simpson  (a)  establishes  that  the  Statute  of 
Limitations,  in  such  a  case  as  this,  does  not  apply  until  the  time 
when  the  party  seeking  the  remedy  becomes  himself  entitled  to  an 
estate  in  possession. 

The  heir-at-law  of  Rebecca  would  not  become  entitled  to  an 
estate  in  possession  until  the  determination  of  the  base  fee,  conveyed 
by  the  fine  of  1783,  by  the  failure  of  the  issue  of  th^e  three  half- 
sisters  of  Rebecca,  who  were  entitle  to  an  estate  tail  under  the 
articles  of  1749. 

The  plaintiff's  Counsel,  feeling  the  difficulty  of  this  exception, 
argued  that  the  Court  might  presume  that  the  articles  of  1749  had 
been  carried  into  execution,  previous  to  the  levying  of  the  fine  of 

(a)  I  Dr.  &  War.  459. 
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1783,  and  that  if  the  three  daughters  of  Nugent  Thomas  Ramsay  by         1849* 

Rolls. 
the  second  marriage  had  legal  estates  tail,  prior  to  the  fine  of  1783, 


8TBWABT 

the  fine  operated  as  a  discontinuance,  and  as  the  writ  of  formedon  v. 

MABOUIS  of 

has  been  taken  away,  the  reversion  in  Rebeccca  or  her  heir-at-law  comynqham. 
was  in  such  case  effectually  barred.  Judgment. 

In  support  of  this  argument  Counsel  referred  to  Sir  E,  SugdefCs 
work  on  Vendors^  1 1th  ed.,  pp.  633,  634,  paragraph  87.  Sir  E. 
Sugden  says : — *'  Base  fees  are  frequently  created,  but  it  is  seldom, 
if  they  do  not  quickly  determine,  that  they  are  not  enlarged  into 
pure  fees.  I  do  not  remember  more  than  one  instance  of  a  convey- 
ance, by  way  of  transfer,  of  a  base  fee  actually  in  existence ;  and  it 
rather  seems  that  those  created  before  the  Act  by  tenant  in  tail  in 
possession  are  by  another  section  rendered  unassailable.  It  may  be 
assumed  generally  that  whenever  such  a  tenant  in  tail  created  a 
base  fee,  he  discontinued  the  remainder  or  reversion,  and  turned  it 
to  a  right,  and  therefore  the  remainderman  or  reversioner  was 
driven  to  his  formedon  upon  the  determination  of  the  estate  tail. 
Now,  the  Act  abolishes  all  such  real  actions,  and  contains,  as  we  have 
seen,  but  two  savings ;  one  allowing  real  actions  to  be  brought  before 
the  1st  of  June  1835,  which  has  now  ceased  to  operate;  and  the 
other  that  when,  on  the  Ist  of  June  1835,  any  person  whose  right 
of  entry  shall  have  been  taken  away  by  any  descent  cast,  discon- 
tinuance or  warranty,  might  maintain  any  such  suit  or  action 
(which  includes  formedon),  such  suit  or  action  may  be  brought 
after  the  1st  of  June  1835,  but  only  within  the  time  allowed  by  this 
Act.  K  therefore  a  base  fee  had  still  continuance  on  the  1st  of 
June  1835,  yet  a  remainderman,  whose  right  of  entry  had  been 
taken  away  by  discontinuance,  might  not  maintain  any  such  suit  or 
action,  until  the  determination  of  the  base  fee ;  and  consequently  it 
seems  that  his  remedy  is  taken  away  by  the  36th  section,  which 
abolishes  reed  actions,  and  is  not  saved  by  the  subsequent  sections. 
This,  probably,  was  not  the  intention ;  but  if  the  Act  was  intended 
to  save  to  such  persons  the  same  right  as  to  time  as  was  given  to 
those  whose  right  of  entry  had  not  been  taken  away,  that  might  have 
been  clearly  expressed,  although  it  had  been  deemed  proper  still  to 

leave  such  persons  to  their  real  action.    A  statute,  however,  which 
VOL.  1.  71 
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1849.        allowed  only  six  months  to  present  claimants  to  bring  real  actions, 
BoUs, 
' V '     might,  consistently  with  that  provision,  take  away  all  power  to  bring 

BTEWAAT 

IS  such  an  action  where  no  present  right  existed.    Still  this  would 

MARQUIS  Of 

coNTMOHAM.   leaYC  the  question  open  as  to  base  fees  where  there  was  no  discon*- 

I  do  not  think  the  Court  would  be  at  liberty  to  compel  a  pur- 
chaser to  accept  a  title  founded  on  such  a  presumption^ 

If,  however,  Sir  E,  Sugden's  view  of  the  statute  be  correct, 
there  ^is  strong  ground  for  saying  that  the  title  is  good  without  any 
presumption,  that  the  articles  of  1749  were  carried  into  execution 
by  a  conveyance  of  the  legal  estate ;  because  it  is  enacted  by  the 
24th  section  of  the  Statute  of  Limitations  that  no  person  claiming 
any  land  or  rent  in  equity  shall  bring  any  suit  to  recover  the  same, 
but  within  the  period  during  which,  by  virtue  of  the  provisions 
thereinafter  contained,  he  might  have  made  an  entry  or  distress,  or 
brought  an  action  to  recover  the  same  respectively,  if  he  had  been 
entitled  at  law  to  such  estate,  interest  or  right  in  or  to  the  same  as 
he  shall  claim  therein  in  equity ;  and  if  the  reversion  would  have 
been  barred,  supposing  the  estates  to  have  been  legal,  there  is  ground 
for  contending  that  a  Court  of  Equity  should  hold  that  the  rever- 
sion, after  the  equitable  estate  in  this  case,  was  also  barred,  although 
in  equity  a  fine  creates  no  discontinuance. 

The  case  of  Doe  v.  Ross  (a)  is,  for  the  reasons  suggested  by 
Mr.  Warren,  not  at  variance  with  what  Sir  I^lward  Sugden  states 
in  the  passage  of  his  work  to  which  I  have  referred.  Baron  Parke, 
in  giving  the  judgment  of  the  whole  Court,  after  time  taken  to  con- 
sider— after  stating  that  a  certain  fine,  levied  by  a  tenant  in  tail, 
had  operated  as  a  discontinuance,  and  turned  the  remainders  over 
into  mere  rights  of  action,  added : — "  And  the  estate  taken  by  the 
conuzor,  by  virtue  of  the  fine  and  declaration  of  uses,  wsb  not  a- base 
fee,  or  determinable  fee  on  failure,  of  issue  inheritable  under  the 
original  estate  tail,  but  strictly  and  properly  a  fee-simple,  defeasible 
by  the  remainderman  in  tail  by  bringing  a  real  action.  It  follows 
(added  Baron  Parke)  that,  until  defeated. by  thsX  mode,  the  fee-simple 

(fl)  7  M.  &  W.  128. 
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continues  in  and  descends  from  the  oonuzor."    The  rule  is  laid  down         1849. 
in  the  same  way  in  1  Preston  on  Conveyanemgy  p.  7.  ' r-^ 

_  _      _        .        ,  ,«,       ,  ^      ,  ^  STEWART 

Baron  Farke,  m  the  same  case,  states  :^^**  The  late  Real  Property  v. 

Act  (3  &  4  FF.  4,  c.  27)  does  not  appear  to  raise  any  question  in  this  contnoham. 
case.  The  rights*  of  the  remainderman  to  a  formedon  are  preserved  jjt^qmeiu, 
by  the  38th  section."  In  that  case  the  base  fee  determined  in  1832, 
and  therefore  the  38th  section  reserved  the  right  to  bring  a  writ  of 
formedon.  In  this  case  the  equitable  base  fee  is  still  subsisting,  and 
the  38th  section  would  not  have  applied  if  the  estates  had  been  legal 
in  1783  ;  and  therefore,  according  to  the  view  taken  by  Sir  Edward 
Sngden,  the  reversioner,  if  the  estate  had  been  legal,  would  have 
been  barred.  This  question  was  not  raised  or  argued  before  me, 
irrespective  of  the  question  that  I  should  presume  that  the  articles 
were  carried  into  execution  before  1783,  which  I  am  of  opinion  I 
cannot  do ;  and  although  the  impression  upon  my  mind  is,  that  the 
title  is  good  upon  the  ground  which  was  not  argued,  yet,  keeping  in 
mind  that  a  fine  creates  no  discontinuance  in  equity  (PrestorCi 
Conv.  p.  262),  the  title  would  be  too  doubtinl  upon  the  question 
raised  by  the  purchaser  by  the  fifth  exception  to  force  it  on  him. 
The  cases  as  to  doubtful  titles  are  collected  in  I  Smgd.  on  Vendors, 
Ihh  ed.,  p.  505,  and  subsequent  pages. 

I  have  felt  some  difficulty  as  to  the  form  of  the  order  which  I 
should  make  on  the  fifth  exception ;  but  upon  the  grounds  stated  * 
by  Sir  E.  Sugden,  in  p.  511  of  his  work,  last  ed.,  I  apprehend,  not- 
withstanding the  case  of  Jenkins  v.  Herries  (a),  I  am  bound  to  allow 
the  exceptions  where  I  think  the  title  is  too  doubtftil  to  compel  the 
purchaser  to  accept  it.  I  shall  therefore  allow  Uie  fifth  exception, 
the  Court  declaring  that  the  title  to  the  interest  in  Castlebane  is  too 
doubtful  on  the  point  raised  by  this  exception  to  compel  the  defend- 
ant to  accept  it.  The  plaintiff's  Counsel  have  stated  that  they 
cannot,  upon  the  facts  of  the  case,  raise  any  question  upon  t^e  21st 
or  22nd  sections  of  the  3  &  4  W,  4,  c.  27.  I  therefore  ofier  no 
opinion  on  those  sections. 

The  sixth,  seventh,  eighth  and  ninth  exceptions  may  be  disposed 
of  together.  They  relate  to  all  the  lands,  except  the  fee-farm  estate 
of  Castlebane,  which- is  the  subject  of  the  fifth  exception. 

(a)  4  Mad.  67. 
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1849*  The  sixth  exception  is,  that  the   recovery  suffered  by  John 

JRoil$. 
* . '     M'Causland,  and  his  eldest  son  Oliver,  as  of  Trinity  Term  1781, 

8TBWART 

V.  is  invalid,  the  deeds  of  the  9th  and  10th  of  October  1781,  which  it  is 

MABQUI8  OF 

coNTNGHAM.    alleged  in  the  abstract  of  title  were  executed  to  create  a  tenant  to 
Argument      ^^®  pwBcipe,  bearing  date  and  having  been  executed  after  the  end  of 
the  Term  of  which  the  said  alleged  recovery  was  suffered. 

The  seventh  exception  is,  that  in  the  exemplification  of  the 
recovery  of  1781,  John  M'Causland  appeared  by  attorney,  but  no 
summons  to  warranty  is  stated,  or  appears  to  have  been  mentioned 
on  the  recovery  roll,  nor  has  it  been  shown  that  there  was  any 
sufficient  summons  to  warranty,  or  any  sufficient  warrant  of  attorney, 
to  authorise  the  appearance. 

The  eighth  exception  is,  that  there  was  not  a  sufficient  tenant  to 
the  praecipe  in  the  recovery  of  Michaelmas  Term  1786,  stated  in  the 
abstract  of  title. 

The  ninth  exception  makes  the  same  objection  to  the  recovery  of 
1786  as  is  by  the  seventh  exception  made  to  the  recovery  of  1781. 

On  the  1 4th  of  February  1787,  John  M'Causland  and  Oliver 
M'Causland,  the  former  being  tenant  for  life,  and  the  latter  tenant 
in  tail  of  the  landa,  conveyed  the  same  to  Henry  Stewart  and  his 
heirs. 

If  any  valid  recovery  was  suffered  prior  to  that  deed  by  John 
•     and  Oliver  the  title  is  good,  so  far  as  the  exceptions  under  consider- 
ation are  concerned. 

It  appears  that  a  deed,  creating  James  Orr  a  tenant  to  the 
praecipe,  was  executed  by  John  and  Oliver  M'Causland  on  the  1 3th 
of  June  1780.  The  abstract  of  title  states  that  a  recovery  was 
suffered  by  them  in  Trinity  Tend  1780.  There  is  no  evidence  of 
that  recovery  except  the  deed  creating  the  tenant  to  the  praecipe. 
That  deed,  however,  is  either  evidence  under  the  21  Cr.  2,  c  11, 
s.  5,  Jr.  (which  corresponds  with  the  English  Act  of  the  14  G^.  2, 
c  20,  s.  4),  that  a  recovery  was  suffered  in  1760 ;  or  if  there  was  no 
recovery  in  1780,  then  there  was  a  sufficient  tenant  to  the  praecipe 
in  1781,  James  Orr  appearing  on  the  record  of  the  recovery  of  1781 
to  be  tenant  to  the  praecipe  in  said  recovery.  Mr.  Fitzgerald^  for 
the  defendant,  has  admitted  this,  and  relies  on  the  objection  in 
the  seventh  exception  as  invalidating  the  recovery  of  1781. 
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It  has  been  contended  that  the  tenant  in  tail  must  be  vouched,         1849* 
and  that  if  the  tenant  for  life  was  not  before  the  Court,  there  was     v^-^^-J.^ 
no  voucher  of  the  tenant  in  tail  ;\  that  the  warrant  of  attorney  is  v. 

the  foundation  of  the  recovery,  and  that  there  is  no  summons  to   conymgham. 
warranty  on  the  recovery  roll,  and  it  does  not  appear  that  there  was       rJ^IL* 
any  warrant  of  attorney  to  authorise  the  appearance  for  the  tenant 
for  life. 

By  the  record  James  Orr,  the  tenant  to  the  praecipe  calls  to 
warranty  John  M'Causland,  who,  by  Andrew  Reed,  his  attorney,  is 
present  here  in  Court,  and  freely  warrants,  &c.  John  M*Causland 
was  tenant  for  life ;  Oliver  M^Causland,  the  tenant  in  t^il,  appeared 
in  person.  I  am  of  opinion  that  the  objection  is  not  sustainable. 
In  the  case  of  Wynne  v.  Lloyd,  reported  in  Levinge,  Siderfin  and 
Sir  Thomas  Raymond^  and  in  Vin.  Abrid.,  oct.  ed.,  vol.  18,  p.  236, 
a  writ  of  error  was  brought  of  a  common  recovery.  The  second 
error  alleged  was  that  there  was  no  warrant  of  attorney  at  the  time 
of  the  appearance  ;  for  it  appears  to  be  tested  after  the  appearance  ; 
but  to  this  it  was  answered  that  the  vouchee  may  appear  himself, 
or  by  attorney,  though  there  be  not  any  summons  or  other  proof 
against  him,  and  that  so  are  16  Edw,  2;  Fitz.  Voucher,  p.  230; 
5  Edw,  3  ;  Fitz.  Voucher,  p.  197  ;  13  Hen.  7,  p.  24,  and  other  books, 
and  that  therefore  the  common  recovery  is  good,  and  the  process 
void*;  and  the  Court,  after  several  arguments,  said  that  a  common 
recovery  being  a  common  assurance,  they  would  intend  another 
warrant  of  attorney  made  in  due  time,  and  that  they  would  not 
reverse  a  common  recovery,  if  by  any  means  they  could  make  it  good, 
and  so  affirm  it. 

In  Pigot  on  Recoveries,  after  adverting  to  the  practice,  that  there 
are  nine  returns  on  every  summons  to  warranty  in  England  in 
adversary  suits,  and  to  the  English  Act,  16  Car.  2,  c.  6,  reducing 
the  .number  of  returns  to  five  in  common  recoveries,  the  author 
adds : — '*  The  returns  are  not  abridged  in  this  case  in  Ireland,  but 
they  are  never  observed ;  for  where  the  voucher  appears  by  attor- 
ney, they  make  them  appear  gratis  instantly,  without  any  day  given ; 
and  though  this  is  assignable  for  error,  yet  upon  search,  the  prece- 
dents appearing  all  uniform  in  this  point,  it  may  be  said  communis 
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1849*        error  faeit  ju8^  and  therefore  it  has  not  been  thought  advisable  to 
^  ^    y  ■  ■■  /     bring  a  writ  of  error  on  this  defect." 

STBWA&T 

V,  These  authorities  4»ppear  to  me  to  be  against  the  seventh  excep- 

coHTKAHAH.    ^°)  which  Hkises  the  same  question  with  respect  to  the  recovery  of 


1786. 

With  respeot/to  the  eighth  exception,  it  is  not  necessary  to  decide 
on  the  objection,  that  there  was  no  sufficient  tenant  to  the  prsecipe 
to  the  recovery  of  1786,  because,  being  of  opinion  that  the  estate 
tail  of  Oliver  M'Causland  was  barred  either  by  the  recovery  of 
1780  or  1781,  an  exception  cannot  be  taken  to  the  Master's  report 
of  good  title,  even  though  there  was  not  a  sufficient  tenant  to  the 
piWcipe  in  the  recovery  of  1786. 

With  respect  to  the  tenth  exception,  it  appears  to  me  that  the 
document,  being  dated  the  28th  of  June  1788,*«Bd  signed  by  Henxy 
Stewart,  and  by  James  Orr,  attorney  for  Oliver  M*Causland,  is  an 
answer  to  that  exception. 

I  am  of  opinion  that  the  several  exceptions  must  be  overruled, 
with  costs,  except  the  fifth.  I  have  already  stated  the  order  which 
I  shall  make  on  the  fifth. 

This  case  not  having  been  set  down  for  further  direc^ns,  I  can- 
not make  any  order  as  to  dismissing  the  bill  or  otherwise.  Counsel 
f3r  the  plaintiff  has  stated  that  the  course  adopted  by  setting  down 
the  cause  only  on  the  exceptions  was  adopted  in  accordance  with 
the  authorities  referred  to  in  Gran^t  Chan,  Practiee^  p.  47,  5th  ed. 
I  offer  no  opinion  on  the  question  of  practice. 

Allow  the  fifth  exception,  without  costs,  the  Court  being  of 
opinion  that  the  title  to  the  estate* and  interest  in  the  lands 
of  Castlebane  is  too  doubtful  on  the  point  raised  by  the 
said  exception  to  compel  the  purchaser  to  accept  the  tide. 

Overrule  the  several  other  exceptions,  with  costs,  and  let  the 
deposit  be  returned  to  the  defendant.  Refer  it  to  the  Tax- 
ing-4naster  io  tax  said  costs. 

RolU  Hearing  Book,  21, /o/.  41. 
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1860. 


Mr.  Hamikon  Smpike^  for  the  defendant,  now  moved  that  the  bill 
might  be  didmissed,  with  costs.  He  contended  that  the  Court  hav^ 
ing  decided  against  the  title,  the  proper  course  was  to  move  to 

KAHQUIS^  or 

dismiss  the  bill ;  and  that  the  Court  could  make  the  order  without    oonynqhilik^ 


setting  down  the  cause :  Sug.  on  Vendoriy  p.  417,  1  Ith  ed. ;   Whit- 
comb  V.  Foley  {a). 


Jan.  29. 
Argument. 


Mr.  Robert  R,  Warren^  for  the  plaintiff,  moved  a  cross  notice, 
that  it  might  be  referred  back  to  the  Master  to  review  his  report^ 
dated  the  3rd  of  May  1849)  so  far  as  regarded  the  subject-matter 
of  the  iifth  exception  to  the  said  report,  and  to  inquire  and  report 
whether  a  good  title  could  be  made  to  the  lands  mentioned  in  said 
exception.  He  cited  Egerton  v.  Jonee  {b)  \  Andrew  v.  Andrew  {c)  i 
Curling  v.  Flight  {d). 


The  Master  of  thb  Rolls. 

I  have  looked  into  the  authorities  cited  by  Mr.  Warren^  and:  they 
appear  to  me  to  support  his  motion.  In  Curling  v;  Flight;  Lord 
Cottenham  draws  a  distinction  between  cases  of  ^ecific  performance 
and  other  cases.  In  the  former,  if  the  Master  reports  in  favour  of 
the  title,  and  exceptions  to  the  report  are  allowed^  the  Court  doea 
not  discharge  the  purchaser  at  once.  The  regularr  practice  aj^^ears 
to  be  to  refer  the  matter  back  to  the  Master.  The  course  which  I 
mean  to  adopt  is  to  amend  the  order  of  last  December,  so  as  to 
make  it  exactly  in  the  form  of  Lord  Cottenham's  order  in  Curling 
V.  Flight. 

No  rule  on  the  original  motion,  and<  let  Hie  order  nwde  in 
this  (muse,  bearing  date  the  20th  of  December  1849,  be 
amended  by  adding  thereto  as  fdlows^^hat  is  to  say  :-^ 
'*  And  it  is  further  ordered  that  it  be  referred  back  to 
William  Brooke,  Esq.,  the  Master  in  this  cause,  to  review 
hia.said  report^  and  to  inquire  whether  a  good  title  can  be* 
made  to  the  lands;  in  the  said  report  mentioned." 

RolU  Motion  Booh,  294,  fol.  310: 


(a)  6  Mad.  3. 
(c)  3  Sim.  390. 


(ii)  3  Sun.  392. 
(rf)  2  Phil.  613. 


Jan,  31. 
Judgment. 
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1851.  On  the  10th  of  December  1849  the  plaintiffs  procnred  a  convey- 

v^— V.-L- ^  ance  of  all  their  right,  title  and  interest  in  the  lands  of  Castlebane 

V.  from  Susan  Elizabeth  Newton,  who  was  devisee  of  William  Harrison, 

coNTNGHAM.  *^®  hcir-at-law  of  Rebecca  Ramsay,  and  Henry  Newton  her  husband. 

;     "Z,        The  case  went  back  to  the  Master's  office  under  the  orders  of  the 
Jan.  23. 

Statement,  20th  of  December  1849,  and  31st  of  January  1850^  and  the  Master, 
by  his  report  dated  the  1st  of  November  1850,  found  that  a  good 
title  could  be  made  to  ^the  lands,  and  that  the  plaintiffs  showed  a 
good  title  on  the  10th  of  July  1850.  The  deed  of  the  10th  of 
December  1849  is  fully  stated  in  the  judgment  The  articles  of  the 
5th  of  August  1749  were  not  produced.  Affidavits  were  made 
stating  a  search  for  the  deed,  and  the  memorial  of  it  was  pro- 
duced and  acted  on  by  the  Master  in  his  former  report,  and  adopted 
by  the  defendant  as  the  foundation  of  his  former  exceptions. 

Six  exceptions  were  taken  by  the  defendant  to  the  report  of  the 
1st  of  November  1850. 

First — That  title  was  attempted  to  be  derived  under  the  articles  of 
the  1 5th  of  August  1749,  by  the  defendant's  supplemental  charge, 
and  that  it  was  stated  that  the  articles  were  not  forthcoming,  and 
that  there  was  no  condition  of  sale  dispensing  with  the  production 
of  the  said  articles. 

Secondly — That  no  sufficient  foundation  was  laid  for  secondary 
evidence  of  the  said  articles. 

Thirdly — That  no  sufficient  secondary  or  other  evidence  had 
been  given  of  the  contents  of  the  said  articles. 

Fourthly — That  it  had  not  been  shown  that  the  reversion  or 
reversions,  remainder  or  remainders,  in  the  lands  of  Castlebane, 
expectant  on  the  estates  tail  of  the  issue  female  of  the  second 
marriage  of  Nugent  Thomas  Ramsay,  was  or  were  barred  or  extin- 
guished, or  conveyed  to  the  plaintiff,  or  not  still  subsisting. 

Fifthly — That  it  was  stated  by  the  rental  that  the  timber  on  the 
estate  would  be  included  in  the  purchase,  and  yet  one  holding,  No.  21, 
was  held  under  a  lease  of  the  22nd  of  April  1843,  whereby  a  part 
of  the  lands,  with  all  trees,  &c^  were  granted  in  fee-farm ;  and  at 
the  time  the  defendant  agreed  to  purchase  there  was  a  great  quan- 
tity of  timber  trees  of  many  years'  growth,  and  of  great  value, 
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growing  upon  the  said  holding  (Np.  21),  and  therefore  the  state- 
ment that  the  timber  on  the  estate  would  be  included  in  the  purchase 
was  a  misrepresentation. 


1851. 

JRoUs. 


STEWART 

V. 

MARQUIS   OF 

The  sixth  exception   was   similar  to  the  fifth,  and  related  to    conyngham. 


another  holding  (No.  2),  which  was  held  under  a  lease  for  lives 
renewable  for  ever,  of  the  7th  of  January  1798,  whereby  liberty 
was  given  to  the  tenant  to  cut  all  timber,  trees,  &o.,  then  standing 
or  growing,  or  which  might  thereafter  be  planted  and  growing,  on 
the  premises. 


Statement. 


Mr.  Hamilton  Smythe  and  Mr.  F.  A.  Fitzgerald^  in  support  of      Argument* 
the  exceptions. 

Mr.  R.  R.  Warren  and  Mr.  Serjeant  Christian^  for  the  plaintiffs. 

On  the  first  three  exoeptions :  Hart  v.  Middlehurst  (a) ;  T^omp* 
son  v.  Simpson  (b)i  Bryant  v.  Busk(c)i  Southhy  v.  Hutt{d)\ 
Rochard  v.  Fulton  (e);  Cousmaker  v.  Sewell ;  Sug.  on  Vendors, 
nth  ed.,  Ap.  1095;  Biggs  v.  Sadlierff);  Scully  v.  Scully  (g); 
Peyton  v.  M^Dermott  {k) ;  Medlicot  v.  Joiner  (t). 

On  the  fourth  exception:  Church  v*  Edward (k)i  3  Preston 
Can.  Merger,  p.  90 ;  Oakley  v.  Smith  (J) ;  Helps  y.  Hereford  (m) ; 
4  Inst.  p.  85  J  Doe  d.  Christmas  v.  Olitfer  (n) ;  Weale  v.  Lower  (p) ; 
Biake  ¥.  Foster  (p) ;  Cole  v.  Sewell  (q) ;  2  Preston  Com.,  p.  203 ; 
Wyche  v.  East  India  Company  (r) ;  Gilbert  on  Uses,  p.  429,  notes 
Jessop  V.  King  (s)  ;  Wath.  on  Descent,  p.  483 ;  Com.  Dig.  Fine,  T ; 
Shepherd^s  Touchstone,  p.  27;  Doe  v.  Button  (t)i  Goodright  v« 
Serle(u). 


(a)  3  Aik.  371. 

(b)  1  Dr.  A  War.  459. 

(c)  4  Buss.  4. 

(<0  2  M,  A  Cr.  207. 

(e)  1  J.  &  Lat.  413 ;  8.  C.  7  Ir.  Eq.  Rep.  131. 

(f)  10  It.  Eq.  Bep.  522. 

ig)  10  It.  Eq.  Rep.  557* 

(A)  IDr.&Wal.  198. 

(0  1  Mod.  4. 

(A)2Br.  C.  C.  180. 

(/)  AmbL  368. 

(m)  2  B.  &  Aid.  243. 

(n)  10  B.  &  Cr.  181. 

(o)  Pol.  64. 

(|>)8T.B.487. 

(g)  4  Dr.  &  War.  14* 

(r)3P.Wmfl.309. 

(0  2Ba]l&B.94. 

(0  3  Bos.  &  Pal.  643. 

(«)  2  Wils.  29. 
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1851. 
Rolls. 

STEWART 

MARQUIS   OF 
CONTNGHAM. 

April  16. 
Judgment. 


As  to  the  fifth  and  sixth  exceptions :  Dykes  v.  Blake  (a),  and 
Sugden  on  Vendors ^  1 1th  ed.,  p.  34,  and  cases  there  referred  to,  were 
cited. 


The  Masteb  of  the  Rolls. 

The  hill  was  filed  in  this  cause  against  the  defendant  to  compel 
the  specific  performance  of  an  agreement,  dated  the  24th  of  April 
1845,  for  the  purchase  of  the  Tyrcallen  estate. 

The  usual  order  of  reference  was  made  to  the  Master  on  the  24th 
of  May  1847,  whereby  it  was  referred  to  him  to  inquire  and  report 
whether  or  not  the  plaintiffs  could  make  a  good  title  to  the  estate, 
the  subject-matter  of  the  contract  of  the  24th  of  April  1845,  and  if 
so,  at  what  time  the  plaintifis  showed  a  good  title.  The  Master 
made  his  report  on  the  3rd  of  May  1849)  whereby  he  reported  that 
the  plaintiffs  could  make  a  good  title  to  the  said  estate,  and  that  they 
showed  a  good  title  on  the  29th  of  January  1849. 

Ten  exceptions  were  taken  by  the  defendant  to  the  Master's 
report.  The  exceptions  having  been  argued  before  me,  I  made  an 
order  in  Michaelmas  Term  1849,  dated  the  20th  of  December  in 
that  year,  overruling  all  the  exceptions  except  the  fifth,  which  I 
allowed,  declaring  that  the  title  to  the  interest  in  Castlebane,  a  small 
portion  of  such  estate,  was  too  doubtful  on  the  point  raised  by  that 
exception  to  compel  the  defendant  to  accept  it ;  and  it  having  been 
alleged  on  the  part  of  the  plaintiffs  that  the  objection  to  the  title, 
raised  by  the  fifth  exception,  could  be  removed  by  a  conveyance 
from  the  heir-at-law  of  Rebecca  Ramsay,  the  case  stood  over,  and 
eventually  the  order  was  amended  on  the  31st  of  January  1850^ 
and  it  was  referred  back  to  the  Master  to  review  his  report,  and  to 
inquire  and  report  whether  a  good  title  could  be  made  to  the  said 
lands. 

The  Master  made  his  report  on  the  1st  of  November  1850,  under 
the  orders  of  the  20th  of  December  1849,  and  31st  of  January  1850, 
and  he  finds  thereby  that  the  plaintiffs  can  make  a  good  title  to  the 
«aid  lands,  and  that  the  plaintiffs  showed  a  good  title  on  the  11th  of 
July  1850. 

(a)  4  Bing.  N.  C.  476. 
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Six  exceptions  have  been  taken  to  the  said  report     The  first,         1851. 
secondhand  third  exceptions  may  be  considered  together.  v  — -^^'i  / 

__  8TEWARX 

The  first  exception  is,  that  by  the  supplemental  charge  filed  by  v. 

the  plaintifis  the  title  to  the  lands  of  Castlebane,  which  form  a  small   contngham. 
part  of  the  estate  sold,  is  attempted  to  be  derived  under  the  articles      judgmenL 
of  the  15th  of  August  1749,  which  were  registered  on  the  28th  of 
August  1765,  and  that  it  is  stated  in  the  supplemental  charge  that 
the  said  articles  are  not  forthcoming,  but  that  there  is  no  condition 
of  sale  dispensing  with  the  production  of  the  said  articles. 

The  second  exception  is,  that  no  sufficient  foundation  is  laid  for 
the  reception  of  secondary  evidence  of  the  said  articles  (^  tiie  15  th 
of  August  1749,  in  the  said  supplemental  charge  stated  to  have 
been  made  on  the  marriage  of  Nugent  Thomas  Ramsay  with  Jane 
Law. 

The  third  exception  is,  that  no  sufficient  secondary  evidence  has 
been  given  of  the  contents  of  the  said  articles. 

I  am  of  opinion  that  the  first,  second  and  third  exceptions  have 
not  been  sustained. 

The  fifth  exception  taken  by  the  defendant  to  the  Master's 
former  report,  and  which  exception  was  allowed,  relies  on  those 
articles  of  the  15th  of  August  1749  as  creating  an  objection  to  the 
title.  That  exception  was  allowed.  The  memorial  appears  in  the 
schedule  to  the  first  report,  unobjected  to.  The  defendant  now  con- 
tends that  although  he  relied  on  the  memorial  of  the  registry  of 
those  articles  as  evidence  to  sustain  the  fifth  exception  to  the  former 
report,  and  succeeded  on  said  exception,  and  although  in  the 
commencement  of  his  present  exceptions  he  refers  to  the  former 
exceptions  '*  heretofore  taken  to  the  said  last  mentioned  report,  of 
the  3rd  of  May  1849,  and  on  which  the  said  defendant  still  relies," 
yet  that  he  is  at  liberty  now  to  insist  that  there  is  no  legal  evidence 
of  the  said  articles. 

I  do  not  understand  how  a  party  can  be  at  liberty  successfully  to 
rely  on  the  memorial  of  a  deed  as  creating  an  o'bj^ction  to  the  title, 
and,  when  such  objection  has  been  removed,  to  contend  that  the 
document  relied  on  by  himself  is  no  evidence. 

If,  however,  the  objection  was  open  to  the  defendant,  it  appears 
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1851.        to  me  that  the  affidavits  which  have  been  prodaced  as  to  the  search 
.J^     made  for  the  articles  have  h«d  a  sufficient  foundation  for  the  recep- 

STEWART 

V.  tion  in  evidence  of  the  memorial  as  secondarj  evidence  of  the 

MARQUIS   OF 
CONTNGHAM.     ftrtlCleS. 

-.■;       ,  I  shall  therefore  overrule  the  first,  second  and  third  exceptions. , 

It  is  insisted  bj  the  fourth  exception  that  it  has  not  been  shown 
that  the  reversion  or  reversions,  remainder  or  remainders,  in  the 
lands  of  Castlebane,  expectant  on  the  estate  tail  of  the  issue  female 
of  the  second  marriage  of  Nugent  Thomas  Ramsay,  was  or  were 
barred  or  extinguished,  or  was  or  were  conveyed  to  the  plaintiffs,  or 
was  or  were  not  still  existing  and  available. 

The  facts  of  the  case  which  relate  to  this  exception  were  so  fully 
stated  in  the  judgment  given  on  the  fifth  exception  taken  to  the 
former  report,  that  it  is  not  necessary  to  repeat  the  statement.  The 
question  is,  whether  the  objection  has  been  removed  by  the  deed 
which  bears  date  the  10th  of  December  1849?  That  deed  was 
made  and  executed  by  and  between  Henry  Newton  and  Susan 
Elizabeth  Newton,  otherwise  Harrison,  his  wife,  of  the  one  part,  and 
the  plaintiffs  of  the  other  part.  It  recites  that  at  the  time  of  the 
execution  of  the  articles  of  the  15th  of  August  1749,  Nugent 
Thomas  Ramsay  was  seised  in  fee-farm  of  the  lands  of  Castiebane, 
and  that  by  those  articles  the  said  Nugent  Thomas  Ramsay,  in  con* 
sideration  of  his  then  intended  marriage  with  Jane  Law,  covenanted 
to  assure  the  said  lands,  in  the  event  of  the  failure  of  sons  of  the 
said  marriage,  unto  the  daughter  or  daughters  of  the  said  marriage. 

It  further  recites  that  there  was  not  any  son  issue  of  the  said 
marriage,  and  that  there  was  issue  of  the  said  marriage  only  three 
daughters,  viz.,  Jane,  Margaret  and  Elizabeth  Ramsay,  and  that  all 
the  estate  of  the  said  Jane,  Margaret  and  Elisabeth  is  now  vested  in 
the  plaintifis. 

It  further  recites  that  Nugent  Thomas  Ramsay  died  in  or  about 
the  year  1763,  leaving  said  three  daughters,  and  also  leaving 
Rebecca  Ramsay',  a  daughter  by  a  previous  marriage,  his  four 
co-heiresses-at-law,  him  surviving. 

It  further  recites  that  Rebecca  Ramsay  married  first  one  William 
Harrison ;   secondly  JBneas  Murmy,  and  died  previous  to  I819» 
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leaviiig  h6r  gmnddofi)  Mabbb  BarriBoiiy  her  sormingi  ^lat  said        1851. 
^neas  Harrison  died  in  or  about  the  year  1825  inleetate,  leaving     v- — ^^ 
William  Harriaon  his  eldest  son  and  heir-at-law.  v. 

■ABQVM  OF 

It  further  recites  that  the  said  William  Hflfrrisoo  duly  macte  and  coHTHBHaM. 
published  bis,  last  will  in  writing,  dated  the  28tb  irf  October  1842,  j^ 
attested  as  by  law  then  required  to  pass  real  estates  by  devise^  and 
thereby  devised  all  and  every  description  of  pro|«rty,  of  wfeich  he 
should  die  seised,  possessed  of^  or  entitled  unto»  be  the  same  real, 
personal  or  freehold,  or  otherwise,  and  wheresoever  situate,  unto  the 
said  Susan  Elizabeth  Newton,  then  Harrison,  Ins  wife,  and  after- 
Wards  died  somewhere  in  the  year  1842,  without  baring  altered  or 
revoked  bis  will. 

It  i\irther  recites  that  said  Susan  £lieabeth  hath  since  married 
the  said  Henry  Newton,  her  present  husband. 

It  further  recites  that  doubts  have  been  entertained  whether  the 
said  Jane,  Margaret  and  Elizabeth  Ramsay  took  estates  in  tail,-  with 
cross  remainders  between  them,  or  estates  in  fee^imple,  under  the 
said  deed  oi  the  15th  of  August  1749>  in  the  said  lands  of  Oastle- 
bane,  and  whether  a  reversion  in  fee  in  said  lands  did,  or  did  not, 
result  to  the  use  <^  the  said  Nugent  Thomas  Ramsay. 

It  further  redtes  that  the  said  Susan  Elizabeth  J^ewton  is  now 
seised  of  the  rev^^skn  in  fee-^simple  expectant  upon  the  £iihire  of  all 
the  issue  dP  the  said  Jane,  Margaret  and  Elisabeth  Ramsay,  in*  one 
undivided  fourth  part  of  the  said  lands  of  Castlebane,  in  case  such 
reversion  did  result  to  the  said  Nugent  Thomas  Ramsay,  and  in  case 
her  title  to  the  same  is  not  barred  by  the  Statutes  of  Limitation. 

It  further  recites  that  the  plaintiffs  are  desirous  that  all  doubts 
should  be  removed;  and  the  aaid  Susan  ^izabeth  Newton  and 
Henry  Newton,  her  husband,  have  consented  to  execute  said  inden- 
ture to  the  intent  that  any  base  fee  in  the  said  lands,  now  vested  in 
the  plaintiffs,  should  be  enlai^ed  into  a  fee^simpfo  absahite ;  and 
after  sidd  recitals,  it  is  by  said  indenture  of  the  lOth  of  Decem- 
ber 1849  witnessed  that,  in  consideration  of  five  ShiffingSy  they  the 
said  Henry  Newton  and  Susan  Elizabeth,  his  wife,  did  grant,  rdeasis 
and  confirm  to  the  said  plainlafis  and  their  h^rs  the  said  lands  of 
Castlebane  and  all  their  respective  estates  and  interests  titerein, 


Digitized  by 


Google 


570  CHANCERY  REPORTS. 

1851.        to  have  and  to  hold  to  the  plaintiffs  and  their  heirs,  to  the  intent 
ItoUs. 

that  any  base  fee  in  the  said  lands^  or  any  part  thereof,  now  vested 


STEWART         . 

V.  m  the  plaintiffs,  may  be  enlarged  into  a  fee-simple  absolute,  to  and 

coNTMGHAM.  ^o^  ^^  ^^^  ^se  and  benefit  of  the  said  plaintiffs  and  their  heirs.  That 
Judgment,      ^^^  ^^  ^^7  acknowledged  according  to  the  statute  by  the  said 
Susan  Elizabeth. 

I  stated  very  fully,  in  giving  judgment  on  the  former  argument, 
the  view  which  I  took  of  the  fifth  exception  to  the  former  report. 
It  appeared  to  me,  for  the  reasons  which  I  then  stated,  that  the  legal 
title  of  Rebecca  Ramsay  to  the  one-fourth,  or  any  portion  of  the  said 
lands,  was  barred  by  the  Statute  of  Limitations.  The  only  claim 
which,  in  my  opinion,  could  be  set  up  by  those  deriving  under  said 
Rebecca  would  be  an  equitable  right  as  to  one-fourth  of  the  lands,  on 
failure  of  issue  of  her  three  half  sisters. 

It  has  not  been  disputed  that  Susan  Elizabeth  Newton  is  the 
devisee  of  the  heir-at-law  of  Rebecca.  The  will  of  William  Harrison 
is  in  the  schedule  to  the  report,  and  was  read  without  objection. 
Evidence  was  given,  and  was  unobjected  to,  showing  that  Nugent 
Thomas  Ramsay,  Rebecca  Murray,  otherwise  Ramsay,  and  ^neas 
Harrison,  all  died  intestate.  The  deed,  therefore,  of  the  10th  of 
December  1849,  appears  to  me  to  vest  in  the  plaintiffs  all  the  right 
or  title  at  law  or  in  equity  which  could  be  put  forward  by  any  per- 
son deriving  under  Rebecca  Murray  in  the  one^fourth  of  the  lands 
therein  mentioned.  It  has,  however,  been  contended  that  the  heir- 
at-law  of  Rebecca  could  hereafter,  on  the  failure  of  the  issue  of  the 
three  daughters  of  the  second  marriage  of  Nugent  Thomas  Ramsay, 
claim,  as  his  heir-at-law,  an  equitable  right  to  the  reversion  expectant 
on  the  failure  of  such  issue.  I  do  not  concur  in  that  argument. 
The  fine,  in  my  opinion,  extinguished  all  equity  whatsoever  in  the 
three-fourths  which  the  said  three  daughters  were,  or  would  there- 
after become,  entitled  to ;  and  no  person  could  claim  any  estate  or 
interest  in  said  three-fourths,  who,  although  heir-at-law  of  Thomas 
Nugent  Ramsay,  must  trace  title  as  such  heir  through  the  said  three 
daughters. 

I  am  of  opinion  that  the  fourth  exception  cannot  be  sustained. 

The  remaining  exceptions  are  the  fifth  and  sixth.     The  fifth 
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exception  states,  that  by  the  printed  rental  and  particulars  of  sale         186L 
under  which  the  defendant  agreed  to  purchase,  it  is  stated  that  the     v ^-1— ^ 

STEWIAT 

timber  on  the  estate  would  be  included  in  the  purchase,  and  yet  v. 

the  holding  in  No.  21  in  the  rental  is  held  under  an  indenture  of  contnoham. 
the  22nd  of  April  1843,  whereby  that  part  of  Gortleragh,  therein  jZIIZ* 
described,  with  all  the  quarries,  royalties,  and  rights  whatsoever 
thereunto  belonging,  were  granted  unto  Henry  Stewart,  his  heirs  and 
assigns  in  fee-farm;  and  at  the  time  the  defendant  so  agreed  to 
purchase  there  was  a  great  quantity  of  timber  trees  of  many  years' 
growth,  and  of  great  value,  growing  upon  the  said  holding  No.  21, 
and  therefore  the  statement  that  the  timber  on  the  estate  would  be 
included  in^the  purchase  was  a  misrepresentation. 

The  sixth  exception  states,  that  by  the  printed  rental  and  parti- 
culars of  sale,  under  which  the  defendant  agreed  to  purchase,  it  is 
stated  that  the  timber  on  the  estate  would  be  included  in  the  pur- 
chase, and  yet  the  holding  No.  2  in  the  rental  is  held  under  a  lease 
for  lives  renewable  for  ever,  bearing  date  the  7th  of  January  1798, 
made  between  Henry  Stewart  therein  named,  and  Robert  Finlay 
therein  named,  whereby  the  said  Henry  Stewart  covenanted  and 
agreed  that  it  should  and  might  be  lawful  to  and  for  the  said  Robert 
Finlay,  his  heirs  and  assigns,  at  all  times  during  the  said  demise, 
and  any  future  term  to  be  added  thereto,  to  fell,  .cut  down,  cut  out, 
and  carry  away  all  such  timber  trees,  of  every  species  and  kind  what- 
soever, that  were  standing  or  growing,  or  which  should  thereafter 
be  planted  and  growing,  upon  the  said  demised  premises,  or  any 
part  thereof ;  any  Act  of  Parliament  then  in  force,  or  thereafter  to 
be  made,  or  any  usage  or  custom  to  the  contrary  in  anywise  notwith- 
standing :  and  at  the  time  the  defendant  so  agreed  to  purchase  there 
was  a  considerable  quantity  of  timber  trees  of  many  years'  growth, 
and  of  considerable  value,  some  of  which  have  been  since  cut  down 
by  the  tenant,  and  some  of  which  are  still  standing,  but  belong  to 
the  tenant ;  and  therefore  the  statement  so  made,  that  the  timber  on 
the  estate  would  be  included  in  the  purchase,  was  a  misrepresenta- 
tion. 

The  deeds  of  the  22nd  of  April  1843,  and  of  the  7th  of  January 
1798,  are  correctly  stated  in  the  fifth  and  sixth  exceptions.    The 
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1861.  former  deed  conveys  the  portion  of  the  laadA  therein  contained  in 
fee^iarm,  with  all  trees,  quarries,  royalties  and  rights  whatsoev^. 
The  deed  of  the  7th  of  January  1798  contains  the  covenant  in 

MAIM^UIS  OF  '' 

coNTNosAM.  ^^  ^^^^  exccption  mentioned* 
Jttdammtt  ^^^  particulars  of  sale  under  which  the  Trycallen  estate  was  sold 

to  the  defendant  states  that  "  the  timher  on  the  estate  will  be  included 
in  the  purohaae."  It  further  states  that  ''  the  timber  was  carefully 
valued  in  detail,  about  three  years  since,  by  Mr.  James  Frazer,  of 
Dublin,  without  any  consideration  for  ornamental  value ;  and  he 
was  requested  also  by  the  proprietors  to  estimate  v^ry  moderately. 
The  M«ouBt  of  Mr.  Frazer'a  valuation  was  £1 1,647*  But  although 
the  proprietors  have  no  doubt  this  was  the  fair  value,  they  do  not 
expect  to  realise  the  amount  stated.  The  larch  is  generally  of  supe- 
rior quali^  and  growth,  and  of  dimensional  sufficient  for  railway 
purposes— *a  proof  of  which  is,  that  the  proprietors  of  the  estate  have 
shipped  upwards  of  £1000  worth  to  the  town  of  LiverpooL  The 
thinnings  of  the  plantations  at  present  yield  a  considerable  annual 
income."  The  particulars  of  sale  contain  a  condition,  that  *'  if  any 
mistalKe  be  made  in  the  description  of  the  premises,  or  any  other 
emMT  wbaAsoever  shall  appear  in  the  particulars  of  the  estate,  not 
provided  against  by  the  previous  conditions,  such  mistake  shall  not 
annul  the  sale,  but  a  compensation  or  equivalent  shall  be  given  or 
tfiium  as  the  case  may  require,  s«eh  eooipenaatiott  of  equivalent-  to 
be  settled  by  two  referees,  or  ibeir  umpire;  each  party,  within  tea 
days  after  the  discovery  of  the  error,  and  notice  thereof  given  to  the 
othev  parly,  to  i^^pdnt  one  referee  by  writing  ;  and  in  case  either 
patty  shall  ne^eot  or  refuse  to  nominate  a  referee  within  the  time 
appoiotady  the  referee  of  the.  other  party  alone  may  make  a  final 
decision.  If  t^o  referees  are  appointed,  they  are  to  nominate  an 
umpire  before  they  enter  upon  business ;  and  the  deeision  of  suoh 
ref<m«ft  or  umpire,  f|8  the  case  may  be,  shall  be  finaL" 

The  rental  which  forma  part  <d  the  particulars  of  sale  states  the 
denominations  twenty-eight  in  number,  and  the  names  of  eaoh  of 
the  twenty-eight  tenants,  also  the  nature  of  the  tenancy,  the  number 
of  aares  in  each  bidding,  and  the  anonal  rent.  The  total  number  of 
aoies  in  the  bands  <rf  tenants  is  669a.  1b.  SOp.,  the  annual  rent 
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£415.  4s.  Id.      In  addition  to  the  portion  of  the  lands  in  the  hands         1851. 

EolU, 
^f  tenants,  there  are  stated  to  be  demesne  lands  in  hand  containing     ^-    v  ■    ^ 

STEWART 

200a.  3r.   30p.y  estimated  rent  £175.  158.;  lands  under  plantation  v. 

in  hand  containing  263a.  Or.  7p«;  estimated  rent  £100.  17s.  lOd.  contngham. 
The  mansion,   offices,   garden,  tScc,  in  hand  containing  4a.   2r.  ;     judgment, 
estimated  rent  £50. 

The  total  acreage  of  the  land  in  lease  and  in  hand  is  thus  1137a. 
3r.  27p.,  and  the  rent  payable  by  the  tenants,  and  the  estimated 
rent  of  the  portion  in  hand,  make  together  £741.  I6s.  lid. 

The  lands  No.  21  in  the  rental,  in  the  fifth  exception  mentioned, 
contain  only  19a.  2r.  3r.,  and  are  held  at  a  rent  of  £7  a-year. 

The  lands  No.  2  in  the  rental,  in  the  sixth  exception  mentioned, 
only  contain  5a.  34p.,  and  are  held  at  an  annual  rent  of  £7*  2s.  2d. 

The  question  on  the  fifth  and  sixth  exceptions  is,  whether  the 
timber  on  the  Tyrcallen  estate,  having  been  included  in  the  pur- 
chase, the  inability  to  make  out  title  to  this  timber  on  No.  21  and 
No.  2  entitles  the  defendant  to  be  discharged  from  his  purchase  ?  I 
do  not  think  that  there  is  a  misrepresentation  on  the  rental,  so  as 
to  entitle  the  defendant  to  be  discharged  upon  that  account.  The 
objection  appears  to  be,  that  as  to  a  small  portion  of  what  was  sold 
(the  timber  on  the  whole  estate  being  expressly  included  in  the 
purchase),  title  cannot  be  made  out. 

The  general  rule  on  the  subject  •  is,  that  although  the  vendor 
cannot  make  good  Utle  to  a  small  portion  of  the  estate,  if  compensa^ 
tion  can  be  made  for  the  deficiency,  in  consequence  of  such  portion . 
not  being  material  to  the  possession  and  enjo3rment  of  the  estate, 
specific  performance  will  be  decreed  :  McQueen  v.  Farquhar  (a). 
The  order  from  the  Registrar's  book  is  stated  by  Sir  E,  Sugden  in 
his  work  on  Vendors,  11th  ed.,  p.  357*  The  authorities  are  referred 
to  by  Sir  E.  Sugden.  In  Piers  v.  Lambert  (b)  A  contracted  to  sell 
a  wharf  on  the  banks  of  the  river  Thames,  with  a  jetty.  The  jetty 
turned  out  to  be  liable  to  be  removed  by  the  Corporation  of  London, 
if  they^ thought  fit.  The  Master  found  that  good  title  could  not  be 
made  to  the  jetty,  and  "  that  the  said  jetty  was  essential  to  the 
beneficial  occupation  and  enjoyment  of  the  premises  contracted  to 

(a)  11  Ves.  467.  (6)  7  Beav.  546. 

VOL.  1.  73 
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1851.        be  sold  as  aforesaid.'*      Lord  Langdale  held  that  the  jetty  was 
RolU,  .  ^  ^ 

"^ — ^ — ^     essential  to  the  beneficial  occnpation  and  enjoyment  of  the  premises 

8TBWART 

V.  contracted  to  be  sold,  and  that  a  specific  performance  could  not  be 

MARQUXS  OF 

coNTNGHAM.    decrccd. 
Judgment.  ^^^  entire  acreage  of  the  lands  is,  as  I  haye  already  stated, 

1  137a.  3b.  27p.  The  acreage  in  the  hands  of  the  two  tenants  who 
haye  a  right  to  the  timber  on  those  holdings  is  but  little  more 
«  than  twenty-four  acres.  It  has  not  been*  alleged  that  the  timber  on 
the  twenty-four  acres  is  to  be  considered  as  ornamental  timber,  nor 
is  it  alleged  that  the  right  to  the  said  timber  on  said  twenty-four 
acres  is  material  to  the  possession  and  enjoyment  of  the  estate  sold. 
The  case  of  Magennis  y.  Fallon  (a)  appears  to  bear  upon  this 
question.  In  that  case  the  purchaser  contracted  for  the  purchase 
of  a  demesne  with  ornamental  timber.  Some  of  the  ornamental 
timber  was  cut  down  after  the  contract,  and  Sir  A.  Hart  is  reported 
to  haye  said : — '*  I  shall  not  go  into  the  question  of  the  quantum 
of  despoliation  of  ornament.  The  destruction  of  one  beautiful  tree 
would  be  sufficient,  and  the  questicm  is,  is  it  such  an  accident  and 
appendage  as  admits  of  pecuniary  compensation  ?  Clarke  swears 
he  did  not  buy  this  estate  for  income  to  be  deriyed  by  fiirming  the 
land,  but  for  a  residence.  By  reference  to  the  map  it  appears  an 
attractive  place  of  residence.  For  that  purpose  it  might  haye  a 
yalue  beyond  the  real  yalue.  But  that  adyentitious  yalue  is  taken 
away,  and  there  is  no  instance  of  a  Court  of  Equity,  under  such 
circumstances  as  those,  compelling  a  purchaser,  contracting  for  the 
purchase  of  a  house  and  demesne  fit  for  residence,  and  embellished 
with  ornamental  timber,  where  ornamental  timber  has  been  cut 
down  between  the  contract  and  possession  giyen  or  title  shown,  to 
complete  the  purchase."  Sir  A.  Hart  then  adds  i — ^  I  say  orna- 
mental trees,  for  ordinary  timber  cut  down  would  be  matter  of 
compensation;  ornamental  timber  is  essentially  different 

If  ordinajy  timber,  cut  down  after  the  contract,  and  before  the 
the  title  is  made  out,  is  the  subject  of  compensation,  I  think,  on  the 
same  principle,  the  failure  to  make  out  title  ta  ordinary  timber  (not 
ornamental),  on  a  yery  small  portion  of  the  lands  sold,  may  be  con- 

(a)  2  Mol  590. 
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sidered  as  governed  b^  the  same  principles  on  which  the  cases  of        1851. 

Rolls. 
M' Queen  v.  Farquhar^  Piers  v.  Lambert^  and  other  cases  referred     v^^-v-...^ 

STSWAJtT 

to  by  Sir  E.  Sagden,  were  decided— namely,  whether  the  timber,  as  v. 

to  which  title  in  this  case  cannot  be  made  out,  is  essential  to  the    comtngham. 

beneficial  enjoyment  of  the  premises  contracted  to  be  sold.    So  far      .  Xlllf 

as  I  can  form  an  opinion  on  the  facts  before  me,  I  do  not  think  that 

the  right  to  the  timber  on  the  twenty-fbnr  acres  is  essential  to  the 

beneficial  enjoyment  of  the  Tyrcallen  estate.     However,  it  appears 

from  Sir  E,  Sugden's  Work^  p.  367,  and  from  the  case  in  7  Beav., 

that  the  course  to  be  adopted  is  to  refer  it  to  the  Master  to  inquire 

^  whether  the  part  to  which  a  title  cannot  be  made  is  material  to 

the  possession  and  enjoyment  of  the  rest  of  the  estate."      If  the 

Master  finds  against  ttie  defendant,  who  appears  to  be  determined, 

if  possible,  to  get  out  of  his  contract,  I  shall  in  such  case  overrule 

the  fifVh  and  sixth  exceptions. 

The  order,  on  the  whole,  which  I  consider  will  be  the  proper 
order  to  make,  will  be,  to  overrule  the  first,  second,  third  and  fourth 
exceptions,  with  costs,  and  let  the  fifth  and  sixth  exceptions  stand 
oyer,  and  refer  it  to  the  Master  to  inquire  and  report  whether  the 
right  and  title  to  the  timber  on  the  premises,  No.  21  and  No.  2, 
in  the  rental  and  particnlars  of  sale,  and  in  the  fifth  and  sixth 
exceptions  mentioned,  are  material  to  the  possession  and  enjoyment 
of  the  Tyrcallen  estate,  contracted  to  be  sold  by  the  plaintifis  to  the 
defendant ;  and  if  the  Master  shall  be  of  opinion  that  the  right  and 
title  to  the  timber  on  the  said  premises.  No.  21  and  No.  2,  is  not 
material  to  the  possession  and  enjoyment  of  the  Tyrcallen  estate, 
let  the  Master  inquire  and  report  what  the  amount  of  compensation 
is  to  which  the  defendant  is  entitled,  in  consequence  of  the  failure  of 
the  plaintifis  to  make  out  title  to  the  said  timber ;  and  reserve  fur- 
ther order. 

I  omitted  to  observe  that  a  letter  was  produced  during  the  argu- 
ment, dated  the  14th  of  January  1851,  and  signed  '*  Henry  Stewart," 
the  tenant  of  No.  21  in  the  rental,  ofiering  and  undertaking  to  execute 
such  deed  as  would  be  necessary  to  vest  the  timber  standing  on 
No.  21  in  the  purchaser.  But  that  ofier  does  not  vary  the  question, 
as  if  title  is  to  be  made  by  a  conveyance  from  Mr.  Henry  Stewart 
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1851.        of  the  timber  on  No.  21,  it  would  be  necessary  to  have  searches  as 
' :^ — '     against  him  to  ascertain  whether  the  conveyance  to  him  in  fee-farm 

STEWART 

V.  has  been  made  the  subject  of  settlement,  or  has  been  m  any  manner 

MARQUIS  OF      .  ,  ,       r«,  ,  .         .  ,  .      ,  -i^T       ^  .  i«»     X    ji 

GONTNOHAM.  incumbered.    The  objection  as  to  the  timber  on  No.  2  is  not  anected 
Jud^enL      l>y  such  letter. 

Overrule  the  first,  second,  third  and  fourth  exceptions,  with 
costs,  and  let  the  fifth  and  sixth  exceptions  stand  over. 

And  refer  it  to  the  Master  in  this  cause  to  inquire  and 
report  whether  the  right  and  title  to  the  timber  on  the 
premises  No.  21  in  the  rental  and  particulars  of  sale,  and 
in  the  fifth  exception  mentioned,  are  material  to  the  pos- 
session and  enjoyment  of  the  said  Tyrcallen  estate  con- 
tracted to  be  sold  by  the  plaintiffs  to  the  defendant ;  and 
also  whether  the  right  and  title  to  the  timber  on  the  pre- 
mises No.  2  in  the  rental  and  particulars  of  sale  are  material 
to  the  possession  and  enjoyment  of  the  said  Tyrcallen  estate. 
And  if  the  Master  shall  be  of  opinion  that  the  right  and  title 
to  the  timber  on  the  said  premises.  No.  2 1  and  No,  2,  are 
not  material  to  the  possession  and  enjoyment  of  the  said 
Tyrcallen  estate,  let  the  Master  inquire  and  report  what 
the  amount  of  compensation  is  to  which  the  defendant  is 
entitled  in  consequence  of  the  failure  of  the  plaintifis  to 
make  out  title  to  the  said  timber. 

And  let  the  Master  distinguish  the  amount  of  compensation 
in  respect  to  each  holding ;  and  reserve  further  order  until 
the  return  of  said  Master's  report. 

Rolls  Hearing  Book,  22,  fol.  48. 
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1851. 
EoUs. 


Id  the  Matter  of  the  Renewable  Leasehold  Conversion  Act. 


PIERCE  MAHONY, PeHHoner ; 

JOSEPH  PRATT  TYNTE   and  EDWARD 

HENRY  CASEY, Respondents.       June  27. 

Jtthf^. 

This  was  a  petition  for  a  fee-farm  grant   under  the  Renewable  ^  original 

'^  ^  leafle  and   the 

Leasehold  Conversion  Act.  renewal  there- 

of contained  a 
By  a  lease  of  the  19th  of  November  1700,  Sir  R.  Bulkeley  demised  reservation  of 

£5  yearly  for 
the  lands  of  Marquistown  to  Edward  Fisher,  yielding  and  paying  a  every  acre  on 

the   premifles 
yearly  rent,  *'  and  also  the  rent  of  £5  sterling  yearly  for  every  acre  that  should  be 

of  meadow  on  the  premises  that  shall  be  ploughed,  dug  or  rooted  up  wi^nt  the  ' 

without  the  consent  of  Sir  R.  Bulkeley,  his  heirs  and  assigns,  and  so  ^"^"^and  so 

for  a  lesser  quantity,  except  for  the  planting  of  trees  ;  and  also  the  nj^^tv^' 

sum  of  £5  sterling  for  every  acre  of  the  premises  hereby  demised  ®^?*^  ^^^  ^^ 

which  shall  be  set  or  let  to  any  person  who  shall  hold  any  part  of  ^^^^^s*  "-^d  £5 

for  every  acre 

the  lands  of  Mullagheagh,  Creehelp,  Donard  or  Whitestown,  adjacent  of  the  premises 

which    should 

to  the  same ;  also  the  sum  of  forty  shillings  sterling  yearly  for  every  be  let   to  any 

person  who 

tenant  or  undertenant  inhabiting  on  the  premises  (after  the  first,  should  hold 

five  years  of  the  demise)  that  shall  be  a  Papist,  or  so  reputed."  certam    adja. 

The  lease  contained  clauses  of  distress  and  re-entry,  and  cove-  ^^  ^f  f^ 

nants  to  pay  the  rent,  forfeitures  and  penalties,  and  to  fence  onj-  fo^^S^i^'!^ 

half  of  the  meres  between  Marquistown   and  Mullagheagh,  &c.,  If^*  ♦"^j^^u^" 

under  a  penalty  of  one  shilling  a- perch  yearly,  and  a  covenant  for  ^^^  ^^  '^® 
'^  '^  o       r  ^        .^7  premises    that 

should    be    a 

Papist,  or  so  reputed,  and  covenants  to  fence  the  lands  and  to  pay  the  rents  and 

penalties.    Held,  on  a  petition  under  the  12  &  13  Vic.  c.  105  (Renewable  Leasehold 

Conversion  Act) — first,  that  the  lessee  was  entitled  to  have  the  reservation  as  to  the 

meadow  commuted  under  section  3  of  the  Act,  and  that  meadow  meant  meadow  at 

the  date  of  the  last  renewal. 

Secondly,  that  the  reservation  for  letting  to  persons  holding  the  adjacent  lands, 
could  not  be  omitted  from  the  fee-farm  grant,  or  commuted,  as  it  was  not  a  covenant 
interfering  with  the  proper  cultivation  of  the  land  within  the  3rd  section. 

Thirdly,  that  the  reservation  for  every  Papist  tenant  was  not  illegal,  was  a  sub- 
sisting clause  within  the  1st  section,  and  did  not  interfere  with  the  proper  cultiva- 
tion of  the  land,  and  therefore  could  neither  be  omitted  or  commuted. 
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renewal,  which  is  stated  in  the  judgment.  On  the  6th  of  Novem- 
ber 1787,  the  parties  entitled  to  Fisher's  interest  demised  the  lands 
for  three  lives,  with  covenant  for  perpetual  renewal.  The  clauses 
and  covenants  in  the  latter  lease  were  substantially  the  same  as 
those  in  the  lease  of  1700. 

The  petition  was  presented  hj  Mahony,  who  was  entitled  to  the 
lessee's  interest  in  the  lease  of  1787,  against  Tynte,  the  reversioner  in 
fee,  and  Casey,  entitled  to  the  interest  in  the  lease  of  1700.  The 
petitioner's  right  to  the  fee-farm  grant  was  admitted,  the  only  ques- 
tion in  dispute  being,  whether  the  above  clauses  and  covenants 
should  be  omitted  from  the  grant  or  commuted? — The  leases  and 
the  title  of  the  parties  are  fully  stated  in  the  judgment. 


Argttment. 


Mr.  Sergeant  Christian  and  Mr.  Thomas  Galway^  for  the  peti- 
tioner, argued  that  the  penal  clause  with  respect  to  ploughing  up 
the  meadow  should  be  omitted  without  any  compensation,  being 
uselesi  to  the  landlord,  or  else  should  be  construed  strictly,  and 
applied  only  to  meadow  subsisting  at  the  time  of  the  original  lease 
of  1700,  or  at  all  events  of  the  last  renewal  of  1827,  and  the  com- 
pensation should  be  calculated  on  that  principle,  as  it  was  clearly  a 
clause  which  ought  to  be  commuted  as  interfering  with  the  due 
cultivation  of  the  land :  Birch  v.  Stephenson  (a) ;  1  Furl.  Land,  Sf 
Ten^  p.  666.  That  the  clause  as  to  the  preservation  of  boundaries 
was  not  a  subsisting  clause  within  the  1st  section,  as  it  had  been 
altogether  disregarded  since  the  commencement  of  the  lease,  and 
was  no  longer  necessary,  as  the  ordnance  survey  had  accurately 
defined  the  boundaries  of  the  lands  y  or  it  was  a  elause  interfering 
with  the  proper  cultivation  of  the  land  within  the  3rd  section  of  the 
Act  That  the  clause  imposing  a  penalty  of  forty  shillings  for 
every  tenant  who  should  be  a  Papist,  or  so  reputed,  was  no  longer  a 
subsisting  clause,  never  having  been  enforced,  and  having  been 
manifestly  framed  for  a  state  of  law  and  society  which  did  not 
now  exist,  Roman  Catholics  being  now  as  capable  of  acquiring  or 
holding  property  as  other  persons,  and  should  be  altogether  omitted : 
Stewart  v.  The  Marquis  of  Conyngham  (6).      It  also  interfered 

(a)  3  Taunt.  4e9.  (6)  Supra,  p.  534. 
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with  the  proper  cultivation  of  the  lands,  which  were  in  the  county 
of  Wicklow,  where  the  majority  of  the  population  were  Roman 
Catholics,  and  it  might  be  difficult  to  procure  Protestant  tenants. 

Mr.  J.  E,  Walsh,  for  the  respondent  Tynte,  admitted  that  the 
first  clause  was  within  the  3rd  section  of  the  Act,  as  interfering 
with  the  cultivation  of  the  land ;  but  it  was  a  '^  subsisting  cove- 
nant," which  must  mean  a  covenant  capable  of  being  enforced. 
The  word  '*  meadow  "  did  not  mean  ancient  meadow,  as  in  Birch  v. 
Stephenson,  where  the  demise  was  of  meadow  ground,  but  meadow 
at  any  time,  as  in  Lord  Grey  De  Wilton  v.  Scucon  (a),  and  was  not 
unreasonable  ;  for  an  action  in  the  nature  of  waste  would  not  lie : 
Empson  v.  Soden  (h).  The  clause  with  respect  to  boundaries  was 
still  necessary,  as  the  ordnance  survey  was  not  evidence  of  private 
rights.  With  respect  to  the  last  clause,  he  contended  that  although, 
when  the  lease  was  made,  a  Roman  Catholic  could  not  hold  freehold 
lands,  there  was  no  illegality  in  having  Roman  Catholic  tenants : 
7  W.  3,  c.  6  (Ir.)\  9  1^.  3,  c.  1  ;  2  Anne,  c  6  (Ir.).  In  that 
respect  no  alteration  had  taken  place  in  the  law,  and  if  there  had, 
that  alteration  could  not  alter  the  covenant  between  the  parties. 
The  circumstance  that  the  landlord  derived  no  benefit  from  the 
covenants  was  immaterial;  there  was  no  element  by  which  any 
compensation  could  be  calculated,  and  the  rent  mnst  be  increased  by 
the  sum  stipulated  in  the  lease :  Farrant  v.  Olmius  (c).  The  non- 
enforcement  of  the  covenant  was  not  a  waiver  of  it :  Piatt  on  Cove- 
nant^ p.  587;  Denton  v.  Richmond  (d);  Daly  v.  Bloomfield  (e) ; 
Crosbie  v.  Sugrue  (f) ;  Paget  v.  Foley  (g) ;  Sanders  v.  Cow- 
ard {h). 

Mr.  B.  Lloyd,  for  the  respondent  Casey. 

The  Masteb  of  the  Rolls. 

In  this  case  a  petition  has  been  presented  under  the  Renewable 

(a)  6  Ves.  106.  (6)  4  B.  &  Ad.  655. 

(c)  3  B.  &  Ai  692.  (<0  1  Or.  ftMee.  734;  S.  C.  3  Tyr.  630. 

(e)  5  It.  Law  Bep.  76.  (/)  9  Ir.  Law  Bep.  17. 

(S)  2  Bing.  N.  C.  679;  S.  C.  3  Sc.  120. 
(A)  13  M.  &  W.  65. 
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Leasehold  Conversion  Act  by  the  petitioner  (in  whom  the  lessee's 
interest  in  a  lease  for  lives  renewable  for  ever,  bearing  date  the  6th 
day  of  November  1787,  is  vested)  to  obtain  a  fee-farm  grant  under 
the  provisions  of  the  said  Act,  and  a  declaration  from  the  Court 
that  certain  covenants  and  reservations  in  said  indenture  should  be 
omitted  altogether  from  the  fee-farm  gi^ant,  or  in  case  such  cove- 
nants and  reservations  should  not  be  omitted,  that  they  should  be 
commuted. 

The  facts  of  the  case  are  these : — Sir  Richard  Bulkeley^  since 
deceased,  being  seised  in  fee  of  the  lands  of  Marquistown,  in  the 
county  of  Wicklow,  by  indenture,  bearing  date  the  19th  of  Novem- 
ber 1700,  and  made  between  the  said  Sir  R.  Bulkeley  of  the  one 
part,  and  Edward  Fisher  of  the  other  part,  demised  the  said  lands 
to  the  said  Edward  Fisher  for  three  lives  therein  named,  yielding 
and  paying  the  rent  therein  stated,  ^'  and  also  the  rent  of  £5  sterling 
yearly  for  every  acre  of  meadow  on  the  premises  that  shall  be 
ploughed,  dug  or  rooted  up  without  the  consent  of  Sir  R.  Bulkeley, 
his  heirs  and  assigns,  and  so  for  a  lesser  quantity,  except  for  the 
planting  of  trees ;  and  also  the  sum  of  £5  sterling  for  every  acre  of 
the  premises  hereby  demised  which  shall  be  set  or  let  to  any  person 
who  shall  hold  any  part  of  the  lands  of  Mullagheagh,  Creehelp, 
Donard  or  Whitestown,  adjacent  to  the  same''  (that  is,  adjacent  to  . 
the  demised  premises);  ^'also  the  sum  of  forty  shillings  sterling 
[yearly]  for  every  tenant  or  undertenant  inhabiting  on  the  premises 
[after  the  first  five  years  of  the  demise]  that  shall  be  a  Papist,  or  so 
reputed.'*  The  words  in  brackets  do  npt  occur  in  the  sub-lease  of 
1787. 

The  lease  then  provides,  that  in  case  the  said  rents,  &c.,  forfei* 
tures  and  penalties,  shall  not  be  paid  at  such  times  as  the  same 
and  every  part  thereof  shall  become  due  and  payable,  it  should  be 
lawful  for  Sir  R.  Bulkeley,  his  heirs  and  assigns,  to  enter  and 
distrain. 

The  lease  also  contains  a  clause  of  re-entry,  and  a  covenant  to 
pay  the  rent,  forfeitures  and  penalties ;  and  a  covenant  to  fence  one- 
half  of  the  meres  that  lie  between  the  said  lands  of  Marquistown 
and  the  lands  of  Mullagheagh  and  Creehelp,  and  Marquistown  and 
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Whitestown,  by  a  ditch  of  five  feet  deep  and  six  feet  wide,  and 
plant  the  same  with  three  rows  of  quicksets  of  whitethorn,  &c.,  and 
should  complete  the  same  within  two  years  from  the  date  of  said 
lease,  or  otherwise  forfeit  one  shilling  a-perch  yearly. 

A  covenant  for  renewal  then  follows,  which  is  in  the  following 
terms : — "  That  if  at  any  time  hereafter,  upon  the  expiration  of  one 
of  the  three  lives,  during  which  the  premises  shall  be  demised,  the 
«aid  Edward  Fisher,  his  heirs,  executors,  administrators  or  assigns, 
shall,  within  three  months  from  the  exfHration  of  such  life,  and  be- 
fore a  second  of  the  said  lives,  within  the  said  three  months,  shall 
expire,  pay  down,  or  cause  to  be  paid,  to  the  said  Sir  R.  Bulkeley, 
his  keirs  and  assigns,  or  hia  or  their  known  and  authorised  receiver, 
at  the  church-door  of  Dunlavin,  the  sum  of  £45  sterling,  at  one 
entire  payment^  within  the  expiration  of  the  said  three  months,  and 
before  the  expiration  of  a  second  life,  he  the  said  Sir  R.  Bulkeley, 
his  heirs  and  assigns,  shall  and  will  insert  another  life,  instead  of 
the  «aid  Hfe  then  expired,  of  such  person  as  the  leasee  for  the  time 
being  shall  nomimite  and  appoint,  provided  such  person  be  not  of  the 
family  or  kindred  of  the  lessor ;  and  that  upon  every  such  renewal 
this  indenture,  and  every  clause  therein,  shall  be  again  renewed, 
and  perfected  on  each  part,  mniaiie  mutandis*' 

All  the  estate  and  interest  of  the  said  Sir  R.  Bulkeley  in  the  said 
lands  and  premises,  and  the  reversion  expectant  on  the  said  demise 
of  the  19th  of  November  1700,  and  the  several  renewals  thereof, 
are  now  vested  in  Joseph  Pratt  Tynte,  one  of  the  respondents,  and 
all  tike  estate  and  interest  of  the  lessee  in  the  said  lease  of  the  19th 
of  November  1700,  and  the  several  renewals  thereof,  and  the  right 
to  a  renewal  under  the  covenant  for  renewal  thereiB  contained, 
becakne,  previous  to  the  indenture  of  1787  hereinafter  mentioned, 
vested  in  John  Hunt  and  Benjamin  Hunt,  and  are  now  vested  in 
the  respondent  Edmond  Henry  Casey. 

John  Hunt  and  Benjamin  Hunt  being  entitled  to  the  lessee's 
interest  in  the  lease  of  1700,  by  indenture,  bearing  date  die  6th  of 
November  1787,  and  made  between  the  said  John  Hunt  and  Ben- 
jamin Hunt  of  the  first  part,  Arthur  Preston  and  Anne  his  wife  of 

the  second  part,  and  Edward  Fisher  of  the  third  part  (which  Edward 
VOL.  1.  74 
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Fisher  was  a  different  person  from  the  Edward  Fisher  the  lessee  id 
the  lease  of  1700),  the  said  John  Hunt  and  Benjamin  Hunt,  with 
the  consent  and  approbation  of  the  said  Arthur  Preston  and  Anne 
his  wife,  demised  to  the  said  Edward  Fisher  the  said  town  and  lands 
of  Marquistown,  to  hold  for  the  three  lives  therein  mentioned.  The 
said  leate  of  the  6th  of  November  1787  contains  a  covenant  for  per- 
petual renewal,  but  in  a  different  form  from  the  covenant  in  the 
lease  of  1700,  and  also  contains  covenants  to  the  same  effect  as  the 
other  covenants  in  the  lease  of  1700.  All  the  estate  and  interest 
under  the  said  indenture  of  the  6th  of  November  1787,  and  the 
right  of  renewal  thereunder,  is  now  vested  in  the  petitioner ;  and 
the  estate  and  interelst  of  John  Hunt,  Benjamin  Hunt,  Arthur 
Preston,  and  Anne  his  wife,  in  the  reversion  expectant  on  said 
demise,  are  now  vested,  as  already  stated,  in  the  respondent, 
Edmond  Henry  Casey. 

The  respondent  Joseph  Pratt  Tynte  and  Edmond  Henry  Casey 
do  not  deny  the  petitioner's  right  to  require  a  fee-£urm  grant  under 
the  provisions  of  the  Renewable  Leasehold  Conversion  Act,  but 
differ  as  to  the  form  of  the  grant  It  is  therefore  not  necessary  for 
me  to  offer  any  opinion  as  to  the  question  whether  the  covenant  to 
renew  in  the  lease  of  1700  is  a  covenant  for  perpetual  renewal 
The  covenant  in  the  lease  of  1787  is  a  covenant  for  perpetual 
renewal ;  but  unless  the  head  lease  of  1700  contains  such  a  cove- 
nant, the  petitioner  would  not  of  course  be  entitled  to  sustain  his 
petition. 

The  authorities  on  the  subject  are  Tritton  v.  Foote  (a) ;  Moore 
V.  Foley  (b) ;  Kennif  v.  Forde  (c),  and  other  cases  referred  to  in  the 
case  of  Kenny  v.  Ford. 

The  right  to  a  fee-farm  grant  being  admitted  by  the  respondents, 
the  petitioner  insists  that  he  is  entitled  to  have  Uie  reservation  of 
£5  sterling,  late  currency,  yearly  ioc  every  acre  of  meadow  on  Uie 
premises  that  shall  be  ploughed,  dug  or  rooted  up  without  the 
cotasent,  in  writing,  of  John  Hunt  and  Benjamin  Hunt,  and  their 
heirs,  commuted,  as  being  a  reservation  interfering  with  the  proper 

'    (a)  2  Brow.  C.  C.  636.  (6)  6  Ves.  235. 

(c)  Batty,  534. 
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cultivation  of  the  land  ;  and  the  petitioner  insists  that  the  word 
**  meadow "  occurring  in  the  reservation  means  what  was  ancient 
meadow  at  the  date  of  the  lease  of  1700,  or,  at  all  events,  at  the  date 
of  the  last  renewal  of  the  said  lease,  dated  on  the  13th  of  November 
1827.  The  respondents  insist  that  the  lessor  in  the  lease  of  1700, 
his  heirs  and  assigns,  were  entitled  to  claim  said  reserved  rent  of 
£5  for  every  acre  of  meadow  ploughed  up  at  any  time,  without 
regard  to  the  length  of  time  during  which  said  lands  were  previously 
laid  down  in  meadow. 

Thb  covenant  is  admitted  to  be  a  covenant  which  interferes  with 
the  proper  cultivation  of  land  within  the  meaning  of  the  3rd  sec- 
tion of  the  Act,  and  I  am  of  opinion  that  the  term  ^^  meadow ''  is  to 
be  taken  to  mean  what  was  meadow  at  the  date  of  the  last  renewal 
of  the  lease  of  1700,  which  renewal  bears  date  on  the  13th  of 
November  1827,  and  contains,  as  I  understand,  covenants  and  reser- 
vations in  the  same  terms  as  in  the  lease  of  1700.  I  have  not, 
however,  seen  the  renewal  of  1827,  and  my  opinion  is  founded  on' 
the  assumption  that  the  covenants  and  reservations  in  such  renewal 
are  in  the  same  form  as  in  the  original  lease. 

The  petitioner,  secondly,  insists  that  he  is  entitled  to  have  the 
reservation  of  £5,  late  currency,  for  every  acre  of  the  premises 
which  shall  be  set  or  let  to  any  person  who  shall  hold  any  part 
of  the  lands  of  Mullagheagh,  Creehelp,  Donard,  or  Whitestown, 
adjacent  to  the  demised  premises,  omitted  from  said  grant  as  being 
no  longer  a  subsisting  reservation;  or  that  if  it  be  a  subsisting 
reservation,  it  should  be  commuted,  as  being  an  improper  restriction 
on  cultivation,  by  reason  of  its  restricting  the  choice  of  the  peti- 
tioner in  the  selection  of  his  .tenantry. 

The  respondents  insist  that  the  said  reservation  is  still  subsisting, 
and  ought  not  to  be  commuted,  the  same  not  being  within  the 
meaning  of  the  3rd  section  of  the  Renewable  Leasehold  Conversion 
Act.  I  am  of  opinion  that  the  petitioner  is  not  entitled  to  have  that 
covenant  either  omitted  or  commuted.  It  is  dear  from  the  covenant 
on  the  part  of  the  tenant,  which  I  have  stated,  to  fence  one-half  of 
the  meres  that  lie  between  the  demised  premises  of  Marquistown 
and  the  lands  of  Mullagheagh,  Creehelp  and  Whitestown,  that  the 
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object  of  the  covenant  against  setting  or  letting  the  lands  of  Mar^ 
quistown  to  the  tenants  of  the  adjoining  lands  was  to  prevent  con- 
fusion of  boundaries,  which  constantly  arises  from  tenants  holding 
different  denominations  of  land  adjoining  each  other ;  and  it  is  dear 
that  it  should  not  be  omitted  without  being  commuted ;  and  I  am  of 
opinion  that  it  is  not  a  covenant  interfering  with  the  cultivation  of 
land  within  the  meaning  of  the  3rd  section,  and  that  the  petitioner 
is  therefore  not  entitled  to  have  it  commuted. 

The  petitioner,  thirdly,  insists  that  he  is  entitled  to  have  the  reser- 
vation of  forty  shillings,  late  currency,  for  every  tenant  or  under- 
tenant inhabiting  on  the  premises  that  shall  be  a  Papist,  or  so 
reputed,  entirely  omitted  from  said  grant,  as  being  contrary  to  the 
present  policy  of  the  law,  and  no  longer  subsisting,  or  to  have  the 
same  commuted,  as  improperly  interfering  with  the  cultivation  of 
the  land. 

The  respondents  insist  that  said  reservation  is  still  subsisting,  and 
ought  not  to  be  omitted,  and  that  same  is  not  within  the  meaning 
of  the  3rd  section  of  the  Renewable  Leasehold  Conversion  Act,  and 
cannot  be  commuted  thereunder. 

The  petition  states  that  the  greater  proportion  of  the  inhabitants 
of  the  county  and  barony  where  the  lands  are  situate,  and  who 
constitute  the  farming  class,  profess  the  Roman  Catholic  religion, 
and  that  a  large  number  of  the  tenants  occupying  the  said  lands, 
during  the  last  century,  have  professed  that  religion. 

The  petition  states  that  if  the  petitioner  was  confined,  for  the 
selection  of  his  tenantry,  to  such  classes  alone  as  do  not  profess  the 
said  religion,  the  proper  cultivation  of  the  said  lands  would  be 
interfered  with  by  reason  of  the  difficulty,  if  not  the  impossibility,  of 
procuring  a  sufficient  number  of  solvent  and  respectable  tenants 
from  the  said  classes ;  and  the  petitioner  submits  that  the  said  reser- 
vation comes  within  the  meaning  of  the  3rd  section  of  the  Act, 
and  that  he  is  entitled  to  have  the  same  commuted. 

The  petition  further  states  that  the  lands  comprise  one  thousand 
one  hundred  acres,  and  that  although  the  greater  proportion  of  the 
tenants  on  the  said  lands  have  been  persons  professing  the  Roman 
Catholic  religion,  the  payment  of  the  penalty  of  forty  shillings  has 
never  been  paid,  demanded  or  enforced. 
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With  respect  to  the  non-payment  of  the  penal  rent,   md  the         1851. 
acceptance  of  the  single  rent,  this  does  not  affect  the  question : 


Denton  y.  Richmond  (a).  It  has,  however,  been  argued  that  the 
covenant  should  be  omitted  as  being  contrary  to  the  policy  of  the 
law.  Jvi^ljfment. 

I  cannot  see  any  thing  illegal  in  a  covenant  in  a  lease  not  to  let  to 
a  particular  class.  A  covenant  not  to  let  to  a  Protestant  would  at 
the  present  day  be  perfectly  legal,  and  there  can  be  no  difference 
between  a  covenant  against  letting  to  one  class  of  persons  and  to 
another. 

The  authorities  on  this  subject  were  not  referred  to,  but  appear  to 
be  very  clear  on  the  question. 

In  case  of  a  condition  annexed  to  an  estate  in  fee,  it  is  laid 
down  in  LitUeton^  s.  360: — *'K  a  feoffment  be  made  upon  this 
condition,  that  the  feoffee  shall  not  alien  the  land  to  any,  this  con- 
dition is  void.**   But  in  section  361  he  adds  i-^^^  But  if  the  condition 
be  such  that  the  feoffee  shall  not  alien  to  such  a  one,  naming  his 
name,  or  to  any  of  his  heirs,  or  of  the  issues  of  such  a  one,  &c.,  or 
the  like,  which  conditions  do  not  take  away  all  power  of  alienation 
from  the  feoffee,  &C.,  then  such  condition  is  good."    Lord  Coke 
observes  on  this  section : — '^  If  a  feoffment  in  fee  be  made  on  con- 
dition that  the  feoffee  shall  not  enfeoff  I.  S.,  or  any  of  his  heirs,  or 
issues,  &c.,  this  is  good,  for  it  doth  not  restrain  the  feoffee  of  all  his 
power.      The  reason  here  yielded  by  our  author  is  worthy  of 
observation ; "  Co.  Lit.  p.  223,  a.    So  also  in  Doe  v.  Pearson  (b),  a 
condition  not  to  alien  except  to  particular  persons  was  held  good. 
Lord  Coke,  Co.  Lit,  p.  223,  a,  observes,  that  the  rule,  that  if  a 
feofiment  is  made  upon  condition  not  to  alien  the  land,  the  condition 
is  void,  is  applicable  to  a  devise,  grant,  release,  confirmation,  or  any 
other  conveyance  whereby  a  fee-simple  doth  pass. 

The  same  rule  applies  where  the  grantor,  who  has  a  less  estate  or 
interest  than  a  fee,  gives  or  sells  his  whole  interest. 

In  Co.  Lit.  p.  223,  a,  after  the  passage  above  referred  to,  it  is 
added : — '^  And  so  it  is  if  a  man  be  possessed  of  a  lease  for  years,  &c., 
and  give  or  sells  his  whole  interest,  or  property  therein,  upon  con- 
dition that  the  donee   or   vendee  shall  not  alien  the  same,   the 

Ca)  3  Tyrw.  630.  (6)  6  East,  180. 
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condition  is  void,  because  his  whole  estate  or  interest  is  out  of  him 
so  as  he  hath  no  possibility  of  reverter." 

Lord  Coke  further  states  that  "  a  man,  before  the  Statute  of  Quia 
EmptoreSf  might  have  made  a  feoffment  in  fee,''  and  added  further, 
*^  that  if  he  or  his  heirs  did  alien  without  license,  that  he  should  pay 
a  fine,  then  this  had  been  good ;  and  so  it  is  said  that  then  the  lord 
might  have  restrained  the  alienation  of  his  tenant  by  condition, 
because  the  lord  had  a  possibility  of  reverter ;  and  so  it  is  in  the 
King's  case  at  this  day,  because  he  may  reserve  a  tenure  to  him- 
self." 

It  is  clear  that  in  the  case  of  a  lease  the  lessor,  because  he  has  a 
reversion,  may  introduce  covenants  restricting  the  right  of  the  lessee 
to  alien.  Thus  in  Doe  v.  Carter  (a)  a  covenant  not  to  let,  set, 
assign,  transfer,  make  over,  barter,  exchange  or  otherwise  part  with 
the  indenture,  &c.,  without  the  license,  in  writing,  of  the  lessor,  was 
held  valid. 

Lord  Kenyon  states: — '^ Generally  speaking,  the  grant  of  an 
estate  carries  with  it  all  legal  incidents,  and  therefore  the  grantee 
has  a  right  to  sell  and  convey,  unless  he  be  controlled  by  the  terms 
of  his  grant.  In  the  case  of  Lord  Stanhope  v.  Skeggs^  Lord  Mans- 
field seems  to  have  doubted  on  this  ground  whether  or  not  the 
covenant,  that  the  executors  of  the  tenant  should  not  assign,  were 
void,  as  being  inconsistent  with  the  thing  granted  ;  but  in  so  doing 
his  Lordship  probably  overlooked  the  maxim  that  modus  et  con- 
uentio  vincunt  legem^  though,  indeed,  that  maxim  is  to  be  taken 
with  some  qualifications ;  for  a  grantor,  when  he  conveys  an  estate 
in  fee,  cttnnot  annex  a  condition  to  his  grant  not  to  alien ;  nor  when 
he  conveys  an  estate  tail,  a  condition  not  to  bar  the  entail.  Such 
restrictions  are  imposed  to  prevent  perpetuities ;  but  short  of  that 
restriction,  both  parties  to  a  contract  may  model  it  in  what  manner 
they  please." 

In  the  case  of  Wilkinson  v.  Wilkinson  (6),  Sir  T.  Plumer  states : 
"Cases  respecting  restraints  on  alienation  have  frequently  arisen, 
and  some  are  of  considerable  antiquity.  They  are  to  be  found  in 
Dyer^  in  Anderson  and  in  Leonard,    The  modem  books  are  full 

(a)  8  T.  R.  60.  (6)  3  Swanst.  523. 
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of  them ;  and  although  the  Gpurts  look  with  a  jealous  eye  on  auch 
restraints,  yet  it  is  now  clear  that  he  who  gives  may  annex  such 
conditions  to  the  gift."  Several  other  cases  are  collected  in  PlcUt 
on  Covenants f  c.  12. 

I  am  of  opinion,  on  those  authorities,  that  the  covenant  is  not      Judgment. 
contrary  to  law. 

The  question  which  then  arises  is,  whether  the  covenant  in  ques- 
tion interferes  with  the  proper  cultivation  of  the  land  within  the 
meaning  of  the.  3rd  section  of  the  statute  ? 

I  am  of  opinion  that  it  does  not  fall  within  the  section. 

I  cannot  understand  in  what  manner,  or  hy  what  calculation,  the 
Master  could  determine  the  amount  of  additional  rent  to  be  paid  for 
the  omission  of  such  a  covenant.  It  would  be  necessary  to  inquire 
the  number  of  Protestants  and  Roman  Catholics  resident  in  the 
barony  in  which  the  lands  lie. 

Suppose  a  covenant  not  to  let  to  a  Protestant,  where  lands  are 
situate  in  a  county  in  the  South  or  West  of  Ireland,  would  that 
interfere  with  the  cultivation  of  land  ?  Suppose  a  covenant,  such  as 
is  contained  in  the  lease  of  1700,  was  contained  in  a  lease  of  lands 
in  England  or  Scotland,  or  in  the  North  of  Ireland,  could  it  be  said 
to  interfere  with  the  proper  cultivation  of  land  ?  If  not,  it  would  be 
necessary  that  I  should  refer  it  to  the  Master  to  inquire  and  report 
how  many  Protestants  and  how  many  Roman  Catholics  reside  in 
the  barony  in  which  the  lands  lie,  in  order  to  come  to  a  conclusion 
whether  the  insertion  of  the  covenant  would  interfere  with  the 
cultivation  of  the  land. 

I  do  not  think  the  Legislature  had  any  such  covenants  in  con- 
templation when  the  Act  was  passed.  The  argument  on  the  part  of 
the  petitioner  is,  that  any  covenant  which  confines  the  lessee  in  the 
selection  of  his  tenantry,  interferes  with  the  proper  cultivation  of 
the  land  within  the  meaning  of  the  statute. 

J£  the  argument  is  well  founded,  every  covenant,  restrictive  of  an 
assignment  or  sub-lease,  without  the  license  of  the  lessor,  would  fall 
within  the  3rd  section. 

I  am  of  opinion,  on  the  whole,  that  a  covenant  not  to  let  or  set  to 
a  particular  person,  or  a  particular  class  of  persons,  is  not  a  covenant 
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I  shall  make  an  order  containing  a  declaration  as  to  my  opinion 
on  the  questions  raised,  which  will  probably  render  any  proceedings 
Judgment,      before  the  Master  unnecessary. 

The  Court  doth  declare  that  the  petitioner  is  not  entitled  to 
have  the  reservation  of  £5,  late  Irish  currency,  in  the 
petition  mentioned,  for  every  acre  of  the  demised  premises 
which  shall  be  set  or  let  to  any  person  who  shall  hold  any 
part  of  the  lands  of  MuUagheagh,  <&c.,  either  omitted  from 
the  fee-farm  grants  or  commuted:  And  the  Court  doth 
further  declare  that  the  petitioner  is  not  entitled  to  have 
the  reservation  of  forty  shillings,  late  currency,  for  every 
tenant  or  undertenant  inhabiting  on  the  premises  that  shall 
be  a  Papist,  or  so  reputed,  omitted  from  the  fee-farm 
grants  or  commuted,  the  said  reservation  not  falling  witiiin 
the  provisions  of  the  drd  section  of  the  Renewable  Lease- 
hold Conversion  Act :  And  the  Court  doth  further  declare 
that  the  petitioner  is  entitled  to  have  the  reservation  of  £5, 
late  Irish  currency,  for  every  acre  of  meadow  on  the  pre- 
mises that  shall  be  ploughed,  dug  or  rooted  up,  without  the 
consent,  in  writing,  of  John  Hunt  and  Benjamin  Hunt,  and 
their  heirs,  commuted  under  the  provisions  of  the  3rd  sec- 
tion of  the  said  Act :  And  the  Court  doth  declare  that  the 
word  ^'meadow''  is  to  be  taken  to  mean  what  was  meadow 
at  the  date*  of  the  last  renewal  of  the  head  lease,  and  which 
renewal  bears  date  the  15th  day  of  November  1827;  and 
it  is  referred  to  the  Master  (having  regard  to  such  declara- 
tions) to  certify  the  amount  of  the  respective  fee-fium 
rents,  to  be  made  payable  upon  the  grants  in  fee-fttfm,  to 
be  made  of  the  lands  and  premises  comprised  in  the  leases 
in  the  petition  mentioned^  and  whether  any  life  or  lives  in 
the  last  renewals  of  the  said  leases  of  the  19th  dcty  of 
Nbvember  1700,  and  the  6th  day  of  November  1787,  have 
respectively  dropped,  and  whether  any  fine  or  fines,  or 
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interest  thereon,  or  fees,  are  properly  payable  before  the 
execution  of  the  fee-farm  grants,  and  by  and  to  whom,  and 
whether  any  and  what  arrear  of  the  rent  reserved  by  said 
leases,  and  the  renewals  thereof,  is  due,  and  by  and  to 
whom ;  and  let  the  Master  settle  and  approve  of  the  drafts 
of  the  said  fee-farm  grants,  and  to  whom  such  grailts 
should  be  made :  And  it  Ss  further  ordered  that  the  Master 
do  state  all  such  other  matters  as  may  seem  to  him  expe- 
dient for  carrying  into  due  execution  the  provisions  of  the 
said  Act :  And  the  Court  doth  declare  that  the  petitioner 
do  pay  to  the  respondents  their  costs  of  appearing  on  the 
said  petition ;  and  reserve  further  order  and  the  question 
of  the  further  costs  until  the  Master  shall  have  made  his 
report. 

RolU  Petition  HeaHng  Book,  39,  fol.  162. 


Judgment,, 


VOL.  1. 


75 
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BLOUNT 

V. 

THE  GREAT  SOUTHERN  AND  WESTERN  RAILWAY 
COMPANY. 


Nov,  6. 

An  order  for 
re-hearing  of 
a  cause  peti- 
tion will  be 
granted  on  a 
motion  of 
course,  found- 
ed upon  the 
certificate  of 
Counsel  that 
the  case  is  a 
proper  one  for 
re-hearing. 


fChaneety.) 

Mb.  H.  Babry,  on  behalf  of  the  respondents,  applied  bj  motion  of 
course  that  this  cause  petition  should  be  set  down  for  re-hearing. 
The  motion  was  founded  upon  the  certificate  of  Counsel,  stating 
that  the  case  was  a  proper  one  for  re-hearing. 

The  LoBD  Chancellor  made  the  following  order : — 

Upon  the  respondents  depositing  with  the  Registrar  the  sum 
of  £10  within  four  days  from  the  date  of  this  order,  let 
the  respondents  be  at  liberty  to  set  down  this  matter  for 
re-hearing  touching  the  order  bearing  date  the  2nd  day 
of  August  1861 ;  serving  on  the  petitioners  notice  of  this 
order,  and  specifying  in  such  notice  those  parts  of  the 
order  of  the  2nd  of  August  1851,  complained  of  by  the 
respondents. 
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DUFFY  V.  JOHNSON. 

Nov.  6. 

This  was  a  cause  petition,  praying  that  the  respondent  might  be  In   a    cause 

11  J  .«     M  /.  ,  «  petition,  under 

compelled  specifically  to  perform  an  agreement  to  accept  a  lease  of  the  Court  of 

,   .  .  Chancery  Re- 

certain  premises.  gnlation  Act, 

praying     spe- 
cific  perform- 

Mr.  Greene,  for  the  petitioner,  proposed  to  read  as  evidence  of  ^^?1.^^" 

the  contract  a  letter  mentioned  in  an  affidavit  made  by  the  petitioner  *^*  *  *®*^ 

•'         '^  referred  to  by 

in  reply  to  the  affidavit  of  the  respondent  ^  affidavit, 

made   by  the 
petitioner  in 
reply   to    the 
Mr.  Serjeant  Christian  and  Mr.  Francis  Fitzgerald,  for  the  affidavit  of  the 

respondent, 

respondent,  objected  to  the  admission  of  the  letter  as  evidence  of  the  but  not  put  in 

loan  A    Yixf    the 
contract,  inasmuch  as  the  letter  had  not  been  put  in  issue  by  the  original    or 

tal    petition, 
was    inadmis- 

The  Lord  Chancellob.  .       sible  on  behalf 

of  the   peti- 
It  is  impossible  to  admit,  as  evidence  of  the  contract^  a  letter  not  tioner  as  eij- 

put  in  issue  either  by  the  original  petition,  or  by  an  amendment  of  contract. 

it,  or  by  a  supplemental  petition. 


At  a  subsequent  period  of  the  hearing  of  this  case  the  same  letter 
was,  without  objection,  read  as  evidence  of  facts  put  in  issue  by  the 
petition. 
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CARTER  tr.  CARTER. 

Nov.  a 

ITie  Court  Xms  cause  petition,  filed  under  the  Court  of  Chancery  Regulation 

will    make    a  '^  ^        ^ 

summary    or-  Act,  Stated  that  the  petitioner  was  entitled  to  a  charge  of  £5000, 

der  under  the 

15th  section  Irish  currency,  upon  certain  lands  in  the  county  of  Meath,  whereof 

of  the  Court 

of  Chancery  the  respondent  was  seised  in  fee,  and  also  to  an  annuity  of  £400, 

Act  upon  a    charged  upon  the  same,  and  certain  other  lands  in  that  county,  and 

cause  Detiitioii  ,_ 

filed  by  an  in-  .^  *^  judgment  recovered  in  Trinity  Term  1833,  by  the  petitioner 

^^^Lt,  ag^i^s*  ^^e  respondent  In  the  Court  of  Exchequer  for  £6769.  28.  7d.; 

Pfjy^^T""^^^    that  the  respondent  was  in  possession  or  in  receipt  of  the  rents  and 

foreclosure,  or  profits  of  the  Meath  estates,  and  also  of  certain  other  lands,  situate 

sale— but    the  '^ 

appointment     in  the  counties  of  Eildare,  Roscommon,  Dublin,  and  the  Queen's 

of  a  receiver 

oyer    lands,      County,  of  which,  at  the  time  of  the  rendition  of  the  judgment,  he 

subject  to  his 

(the   petition-  was  seised  in  fee ;  and  that  on  the  26th  of  May  1851,  he  had  pre- 

brance   and  sented  a  petition  in  the  Incumbered  Estates  Court  for  the  sale  of  all 

though  a  peti-  ^^®  foregoing  lands  (except  those  in  Kildare)  for  the  discharge  (inter 

^e  of^  the^  alia)  of  the  incumbrances  vested  in  the  petitioner  here ;  and  that  no 

somelan^has  ^j^^^  ^^^  ^^  ^^  ^^^  j^^^jg  ^^  ^  y^^  ^^^  pronounced  by  the  Com- 

^^^7  .  P^    missioners.    The  present  petition  also  stated  that  the  principal  and  a 

Incumbered      sum  of  £461.  lOs.  9d.  for  interest  on  the  charge  of  £5000,  a  sum  of 
Estates  Court 

by  the  owner  £600  arrears  of  the  annuity,  and  a  principal  sum  of  £3384.  12s.  3d., 
of  the  lands. 

together  with  £338.  98.  3d.  for  interest  on  the  judgment,  were  re* 

Statement.  .     -,     ,  ,  .  .  rr«i         .  i  .    i  ,    -. 

spectively  due  to  the  petitioner.  That  there  was  not  to  his  knowledge 

any  decree  or  order  for  the  appointment  of  a  receiver  over  the  lands, 

nor  any  proceeding  pending  for  the  purpose  of  obtaining  one.     The 

petition  concluded  by  praying  that  a  receiver  might  be  appointed 

over  the  lands  and  premises,  and  that  out  of  the  rents  to  be  received 

by  him  the  sums  due  and  to  accrue  due  to  the  petitioner  should, 

together  with  his  costs,  be  paid,  and  that  an  account  of  the  sums 

due  to  the  petitioner  on  foot  of  his  securities  should  be  taken  (if 

necessary),  and  that  all  proper  accounts  might  be  directed,  and 

directions  given,  &c. 
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Mr.  T,  Rice  Henn  moved  for  a  summary  order  under  the  1 5th 
section  of  the  Court  of  Chancery  Regulation  Act  according  to  the 
prayer  of  the  petition,  and  cited  Corban  v.  Lard  Mountcashell  (a). 
He  observed  that  the  petition,  not  praying  redemption,  sale,  or  fore- 
closure, did  not  fall  within  the  prohibition  contained  in  the  42nd 
section  of  the  Incumbered  Estates  Act  (12  &  13  Vie.  c.  77),  nor 
within  the  authority  of  Murphy  v.  Sealy  {h). 


1861. 
Chancery. 


Argument. 


The  LoBD  Chancellor,  after  some  consideration  as  to  whether 
the  case  was  within  the  summary  jurisdiction  of  the  Court  under  the 
15  th  section  of  the  Court  of  Chancery  Regulation  Act,  acceded  to 
the  prayer  of  the  petition,  and  made  the  usual  summary  order  of 
reference. 


(a)  Suproy  p.  234. 


(6)  Supra,  p.  228. 


Judgment. 


FRENCH  V.  CRAIG. 


Nov.S. 


This  was  a  cause  petition,  presented  by  the  petitioner  as  adminis-  y^  ^ 

tratrix  with  the  will  annexed  of  her  late  husband  John  French,  and  ^^^  }^^  P^* 

sented  by  the 

prayed  that  the  trusts  of  the  will  might  be  carried  into  execution,  personal  re- 
presentatives 
and  sought  the  ordinary  administration  accounts.  of  a  deceased 

person,    pray- 
ing   that   the 
_,      -—.  trusts   of    his 

Mr.  JJix  moved  the  petition,  and  stated  that  it  would  have  come  will   may   be 

under  the*  15th  section  of  the  Court  of  Chancery  Regulation  Act  if  execution, and 

it  had  not  been  for  the  8th  General  Order  of  the  31st  of  July  1851,  S^^^^^a 

which  required  that  in  every  cause  petition  presented  for  the  admi-  ^J^^  lu^ 

nistration  of  assets  it  should  be  stated  "  that  a  personal  demand  of  ^^^  ^®  ^- 

*^  recaon  of  the 

such  payment  or  account  as  shall  be  sought  by  the  petitioner  has  Court,  a  sum- 
mary order, 
under  the  Idth 
section  of  the  Court  of  Chanceiy  Beg^ulation  Act,  may  be  made  on  the  petition, 
although  it  does  not  state  that  a  personal  demand  of  the  account  sought  has  been 
made  three  weeks  before  presenting  the  petition  as  required  by  the  8tii  (General 
Order  of  July  1851,  that  order  being  applicable  only  to  cases  where  such  an  account 
could  be  demanded. 
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Argument. 


been  made  to  the  respondent  at  least  three  weeks  before  presenting 
the  petition,  with  the  reply,  if  any,  to  such  demand,  and  the  peti- 
tioner shall  not  be  entitled  to  a  summary  order  under  the  said  section 
(the  15th)  on  any  petition  which  shall  not  contain  such  statement ;" 
and  as  the  petitioner  here  could  not  ask  an  account  from  herself^  it 
became  necessary  to  present  the  petition  as  an  ordinary  case,  and 
notice  of  it  had  been  served  on  the  residuary  legatees,  one  of  whom 
had  appeared. 


Judgment,  The  LoRD  Chancellob  Said  the  plain  meaning  of  the  6th  Gene- 

ral Order  was,  that  it  was  only  to  apply  to  cases  where  an  account 
could  be  demanded,  and  that,  notwithstanding  that  order,  he  thought 
this  was  a  case  in  which  he  could  make  a  summary  order. 


Nov.  27. 

A    party    en- 
titled  to    the 
interest,  dur- 
ing his  life,  of 
a  sum  of  mo- 
ney  charged 
npon   lands, 
may,    mider 
the  15th  and 
27th    sections 
of  the   Court 
of  Chancery 
Beguladon 
Act,  obtain  on 
petition,  pray- 
mg  merely  a 
receiver    oyer 
the    lands,    a 
summary  or- 
der  of   refer- 
ence  to   the 
Master   for 
that   purpose. 


BENNETT  v.  BRISCOE. 

This  was  a  cause  petition,  set  down  for  hearing  under  the  15th 
section  of  the  Court  of  Chancery  Regulation  Act,  prapng  that  a 
receiver  might  be  appointed  over  certain  estates,  in  the  petition 
mentioned,  for  the  purpose  of  paying  to  the  petitioner,  out  of  the 
rents  and  profits,  the  interest  on  a  sum  of  £1500,  chai^d  upon 
the  lands  by  deed  of  settlement.  The  petitioner,  having  merely  a 
life  interest  in  this  fund,  was  entitled  to  the  annual  interest  only. 

Mr.  jR.  W,  Osborne  moved  the  prayer  of  the  petition. 

Mr.  Harris^  for  the  respondent. 

This  case  does  not  fall  within  the  1 5  th  section,  nor  is  it  a  case 
for  special  relief  within  the  27th  section,  the  granting  of  a  receiver 
being  merely  ancillary  relief. 
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Mr.  Osborne,  in  reply. 

The  petitioner  is  only  entitled  to  interest  on  the  sum  of  £1500 
during  his  life.  The  Court  has  jurisdiction  under  the  27th  section ; 
if  a  bill  were  filed,  by  the  trustees  of  the  settlement,  to  raise  the 
amount  of  the  charge,  a  part  of  the  relief  would  be  the  granting 
of  a  receiver,  whose  duty  it  would  be  to  pay  the  interest  to  the 
tenant  for  life. 


1851. 

Chancery. 


Argument. 


The  Lord  Chancellor. 

I  shall  make  a  reference  to  the  Master  in  this  case,  although  I  Judgment. 
must  say  that  I  have  considerable  difficulty  in  so  doing.  I  have 
made  orders  for  the  appointment  of  receivers  in  cases  where  pro- 
ceedings for  sale  of  the  property  were  pending  in  the  Incumbered 
Estates  Court,  and  it  was  necessary  that  a  receiver  should  be 
appointed  until  a  sale  was  accomplished  there.  It  does,  however, 
appear  to  me  that  the  language  of  this  section  is  quite  wide  enough 
to  include  the  case  before  me. 


PUXLEY  V.  HUTCHINS. 


Dec.  4. 


The  petition  stated  a  charge,  absolutely  vested  in  the  petitioner,  on  Where  a  party 

absolutely  en- 
lands  of  the  respondent,  an  arrear  of  interest  due,  an  application  to  titled     to     a 

charge  npon 
the  respondent  for  payment  of  the  charge,  and  his  reply,  to  the  lands,  in  re- 
effect  that  he  was  unable  to  pay,  but  would  not  oppose  proceedings  f^^ne^l^  of 
to  raise  the  arrear.  The  prayer  was  for  the  extension  of  a  re-  ^^^  preswoted 
ceiver,  appointed  over  the  lands  in  an  annuity  cause,  and  an  ^02*"^^*^" 
account,  and  payment  of  the  arrears  and  accruing  interest  *^®  extension 

i^pointed     in 

an   annuity 
Mr.  Warren  argued  that  the  case  was  within  the  27th  section,  <»!aae,  to  the 

petition ; 

Held,    that 
under  the  15th  and  27ih  sections  of  the  Conrt  of  Chanoeiy  Begolation  Act  the  nsual 
summary  order  of  reference  might  be  made  npon  the  petition.   . 
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1851.        enacting,  that  when  any  person  was    "desirous  of  obtaining  any 
Chancery, 
' , portion  of  the  relief  usually  granted/*  it  should  "  be  lawful  for  the 

FUXLET 

^^  Court,  if  it  so  think  fit,  to  grant  the  limited  relief;"  that  the  Court 

HUTCHiNS.  ought  to  exercise  its  discretion  in  favour  of  the  application,  the 
Argument,  prayer  being  for  the  extension,  and  not  the  appointment,  of  a 
receiver — [The  Lord  Chancellor.  There  is  some  objection  to  a 
perpetual  receiver.  How  can  the  respondent  get  rid  of  him?] — The 
respondent  may  present  a  petition  for  sale  in  the  Incumbered 
Estates  Court,  or,  as  soon  as  all  arrears  of  interest  shall  be  satisfied, 
he  will  be  entitled,  in  analogy  to  annuity  causes,  to  apply  for  the 
discharge  of  the  receiver. 

Judgment.  The   LoRD  CHANCELLOR,   observing  that  the  case   should  be 

disposed  of  without  reference  to  the  temporary  provisions  of  the 
Incumbered  Estates  Act,  made  the  common  order  of  reference. 


Dec.  6. 

The  8th  Gene- 
ral   Order   of 
the  3l8t  July 
1851,  applies 
onkf  to  cause 
petitions,  pre- 
sented   with 
respect  to  the 
administration 
of  real  or  per- 
sonal  estate, 
where  a  simi- 
maiy  order  is 
sought  for  un- 
der the  15th 
section  of  the 
Court     of 
Chancy  Be- 
galfttion  Act. 


HOLMES  V.  WALKER. 

This  was  a  cause  petition  set  down  for  hearing  under  the  15th 
section  of  the  Court  of  Chancery  Regulation  Act.  It  prayed  the 
sale  of,  and  in  the  interim  a  receiver  over,  certain  land3  in  respect 
of  a  judgment  debt. 

Mr.  Breretan  now  moved  for  the  usual  summary  order  of  refer- 
ence, and  said  that  the  only  peculiarity  in  the  case  was  that  there 
had  not  been  a  personal  demand  made  upon  the  respondent  under 
the  8th  GOTeral  Order  of  July  1851. 

The  Lord  Chancellor. 

That  order  was  not  intended  to  apply,  nor  does  it  apply,  to  such 
cases  as  the  present.  It  refers  only  to  petitions  presented  with 
respect  to  the  administration  of  real  or  personal  estate.  Tou  may 
take  the  usual  summary  order. 
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1851. 
RolU. 


The  Rev.  ARTHUR  MONEYPENNY,  THOMAS  COLLIER^ 
and  several  others, 

V. 

MARY  FRANCES  DE  MASSY  and  others. 


(In  the  Rolls.) 

June  11. 
Nov,  7. 

On  the  23rd  of  November  1850,  the  defendant  M.  F.  De  Massy  The^?^  of 

moved  that  the  bill  might  be  dismissed  for  want  of  prosecution.  ^^ outimder 

The  plaintiff  moved  a  cross  notice.    The  Court  refused  the  cross  ^^r*^  tfw 

notice,  with  costs,  to  be  paid  by  the  plaintiff  to  the  defendant  ^"^  ^^  J^ 

M.  F.  De  Massy,  when  taxed  and  ascertained.  ^  ^-  ^  ^^* 

•"  8.    27,    must 

The  plaintifis  having  appeared  by  their  Counsel,  and  undertaken  correspond 

to  file  d  replication  within  two  days,  no  rule  was  made  on  the  origi-  cree  or  order. 

Therefore 
nal  motion,  the  plaintiffs  to  pay  the  defendant  M«  F.  De  Massy  £3  where  a  sepa- 

for  the  costs  of  the  motion.  against  one 

The  costs  having  been  taxed,  the  said  defendant  sued  separate  joj^^ordw  for 

writs  oi  fieri  facioi  against  the  plaintiffs  Moneypenny  and  Collier,  ^^®^^ 

and  lodged  them  with  the  Sheriff  of  the  county  of  Cavan.    The  ^^J^^.^^^ 

writs  were  in  the  form'  prescribed  in  the  Appendix  to  the  Rules  of  the  writ   as 

irregmar,   but 
1843  (a).    That  against  Moneypenny  is  stated  at  full  length  in  the  without  costs, 

judgment     The  Sheriff  levied  the  execution,  and  returned  that  he  the  money 

levied,  on  the 
had  a  sum  of  £23.  18s.  7d.  (after  paying  the  landlord  of  the  premises  party  under- 

on  which  the  goods  were  sold),  which  he  had  ready  to  pay  over  to  yj^  ^^  a©. 

Mrs.  De  Massy.    A  portion  of  the  costs  had  been  paid  by  Collier,  ^^^  J^^ 

and  before  the  notice  of  motion  was  served  the  defendant  paid  back  ^^®**^*^* 

to  the  plaintiff  Moneypenny  the  balance  between  the  sum  levied  and 

the  moiety  of  the  costs. 

Mr.  Hamilton  Smythe^  for  the  plaintiff  Moneypenny,  moved  that     Argument. 
the  writ  oi  fieri  faeiae  against  him  should  be  set  aside  for  irregu- 

(a)  Smith's  Rules,  App.  20. 
vol..  1.  76 
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1851. 
Rolls. 

MONEYPENNT 

V, 

DE  MA88T. 

Argument, 


laritj  on  two  grounds : — First,  that  another  writ  had  issued  against 
the  plaintiff  Collier,  and  the  amount  of  the  costs  had  been  levied 
against  him.  Secondly,  that  the  order  to  pay  the  costs  being  joints 
the  Jleri  facias  against  one  only  of  the  plaintiffs  was  irregular.  The 
right  to  issue  a  Jieri  faciaSy  or  an  order  of  the  Court,  was  given  by 
the  3  &  4  Vic.  c.  105,  s.  27  ;*  but  that  right  is  only  co-extensive  with 
the  right  of  a  creditor  to  issue  execution  at  Common  Law.  At  law 
the  execution  must  follow  the  judgment;  and  a  separate  execution 
on  a  joint  judgment  would  be  irregular :  Pennoyer  v.  Bmce  (a)  ; 
Withers  v.  Harris  (b)  ;  Harris  v.  Jameson  (c)  ;  Clarke  v.  Cle- 
ment (d) ;  2  Saund.  Rep.  p.  72,  last  ed. ;  Bacan^s  Abr.  Exeeu- 
tion. 


The  Solicitor*  General  and  Mr.  Deasy,  for  the  defendant. 

The  rule  at  law  relied  on  in  support  of  the  motion  is  merely  a 
technical  rule,  which  cannot  prevail  in  a  Court  of  Equity.  An 
order  that  several  persons  shall  pay  costs  has  always  been  considered 
as  joint  and  several  in  this  Court :  Ex  parte  Bishop  (e) ;  Archbi- 

(a)  1  Salk.  319;  8.  C.  1  Ld.  Raym.  244. 
(b)  2  Ld.  Raym.  808.  (c)  5  T.  R.  656. 

id)  6  T.  R.  525.  («)  8  Ves.  38. 


*  3  &  4  Vic,  c.  105,  8.  27. — "  And  be  it  enacted  that  all  decrees  and  orders  of 
the  Court  of  Chanceiy  and  of  the  Court  of  Exchequer  at  the  equity  side  thereof, 
and  all  rules  of  any  of  the  Superior  Courts  of  Common  Law»  and  all  orders  of  the 
Lord  Chancellor,  or  Master  of  the  Rolls,  or  of  the  Court  of  Commissioners  of 
Bankruptcy,  and  all  orders  of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby 
any  sum  of  money,  or  any  costs,  charges  or  expenses  shall  be  payable  to  any 
person,  shall  have  the  effect  of  judgments  in  the  Superior  Courts  of  Common  Law; 
and  the  persons  to  whom  any  such  moneys  or  costs,  charges  or  expenses,  shall 
be  payable,  shall  be  deemed  judgment  creditors  within  the  meaning  of  this  Act; 
and  all  powers  thereby  given  to  the  Judges  of  the  Superior  Courts  of  Common  Law, 
with  respect  to  matters  depending  in  the  same  Courts,  shall  and  may  be  exercised 
by  the  Courts  of  Chancery  and  Exchequer  at  the  equity  side  thereof,  with  respect 
to  the  matters  therein  depending,  and  by  the  Lord  Chancellor,  Master  of  the 
Rolls,  and  Court  of  Commissioners  of  Bankrupt  respectively,  in  matters  of  bank- 
ruptcy, and  by  the  Lord  Chancellor  in  matters  of  lunacy ;  and  all  remedies  hereby 
given  to  judgment  creditors  are  in  like  manner  given  to  persons  to  whom  any 
moneys  or  costs,  charges  or  expenses  are  by  such  orders  or  roles  respectively  di- 
rected to  be  paid.'* 
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^hop  of  Dublin  y.  Lord  Trimleston  (a).  The  3  &  4  Vic.  c.  105,  did 
not  alter  the  law  of  the  Court  or  the  rights  of  the  party  entitled 
under  a  decree  or  order  ;  it  merely  gave  an  additional  remedy  for 
recovery  of  the  amount  secured  by  a  decree  or  order. 

A  writ  will  not  be  set  aside  for  irregularity  in  a  Court  of  Law 
unless  more  has  been  levied  under  it  than  the  party  is  justly  liable 
to :  2  Tidd,  p.  995.  The  form  of  the  writ  in  the  Appendix  to  the 
Rules  of  1843  is  only  against  one  party. 


1851. 
RolU. 

MONETPENNT 

V. 

DE  MA88T. 

Argument, 


Mr.  Smythcy  in  reply. 

The  remedy  given  by  the  statute  is  a  Common  Law  remedy,  and 
must  strictly  follow  the  analogy  to  an  execution  on  a  judgment  at 
law. 


The  Master  of  the  Rolls. 

In  this  case  a  motion  was  made  last  Term,  on  the  part  of  the 
plaintiff  the  Rev.  Arthur  Moneypenny,  that  the  writ  o^  fieri  facias^ 
which  issued  in  this  cause  on  the  5th  of  May  against  the  goods  of 
the  said  Rev.  Arthur  Moneypenny,  at  the  suit  of  the  defendant 
Mary  Frances  De  Massy,  for  the  sum  of  £41.  1  Is.  7^.  (under  which 
writ  the  Sheriff  of  the  county  of  Cavan  had,  on  the  8th  of  May, 
seized  and  sold  the  goods  of  the  said  Arthur  Moneypenny),  should 
be  set  aside  for  irregularity. 

The  facts  of  the  case  are  as  follow : — On  the  23rd  of  November 
1850,  a  motion  was  made  in  this  cause  on  the  part  of  the  said  Mary 
Frances  De  Massy,  that  the  plaintiffs'  bill  might  be  dismissed,  with 
costs,  for  want  of  prosecution,  as  to  said  defendant.  A  cross  notice 
was  moved  by  Counsel,  on  the  part  of  the  plaintiffs,  and  the  Court, 
on  the  hearing  of  the  notice  and  cross  notice,  refused  the  plaintiff's 
cross  motion,  with  costs,  to  be  paid  by  the  plaintiffit  to  the  defend- 
ant Mary  Frances  De  Massy,  when  taxed  and  ascertained ;  and  the 
plaintiffs,  by  their  Counsel,  having  undertaken  to  file  a  replication 
within  two  days,  and  to  pay  Mary  Frances  De  Massy  £3  for  the 
costs  of  the  said  motion  to  dismiss  the  said  bill,  no  rule  was  made 
on  the  original  motion ;   and  it  was  further  ordered,  in  default  of 

(a)  13  It.  Eq.  Rep.  98. 


Nov,  4. 
Judgment, 
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1851. 
RoU$. 

HONETPENNT 

V. 
DE    MA88T. 

Judgment, 


such  replication  being  filed  within  the  period  aforesaid  tb«l  the 
plaintiffs'  bill  should  stfl^d  dismissed,  with  coBia^^jsmirt^ of  prose- 
cution, as  against  the  said  defendant  Mary  Frances  De  Massy, 
including  the  costs  of  the  motion ;  and  it  was  referred  to  the  Taxings 
Master  to  tax  all  said  costs. 

The  costs  having  been  accordingly  taxed  under  the  said  order,  a 
writ  of  ^fieri  facias  issued  out  of  the  Appearance  and  Writ  office  of 
the  Court  of  Chancery,  direct  to  the  Sheriff-  of  the  county  of 
Cavan,  which  yras  as  follows: — "Victoria,  by  the  grace  of  Grod,  &c., 
we  command  you  that  of  the  goods  and  chattels  of  the  Sev.  Arthur 
Moneypenny^  in  your  bailiwick,  you  cause  to  be  made  the  sum  of 
£41.  lis.  T^d-i  for  certain  costs  which  were  lately  before  us  in  our 
High  Court  of  Chancery,  in  a  certain  cause  wherein  the  said  Bey. 
Arthur  Moneypenny  and  others  are  plaintiffs,  and  Mary  Frances  De 
Massy  and  others  are  defendants,  by  an  order  of  our  siud  Court, 
bearing  date  the  23rd  day  of  November  1850,  ordered  to  be  paid  by 
the  said  ^ev.  Arthur  Moneypenny  to  the  defendant  Mary  Frances  De 
Massy," — ^the  writ  omits  to  state  that  the  order  to  pay  was  on  all  the 
plaintiffs — "and  which  costs  have  been  taxed  and  allowod-^Edward 
Tandy,  Esq.,  one  of  the  Taxing-Masters  of  our  said  Cojirt,  at  the 
said  sum  of  £41.  Us.  7^.>  as  appears  by  the  certificate  of  the  said 
Master,  dated  the  16th  day  of  January  1851 ;  and  that,  of  the  goods 
and  chattels  of  the  said  Rev.  Arthur  Moneypenny  in  your  baili- 
wick, you  further  cause  to  be  made  interest  on  the  said  sum  of 
£41.  lis.  7^*9  at  the  rate  of  £4.  per  cent,  per  annum,  from  the 
said  16th  of  January  1851,  and  that  you  have  that  money  and  in- 
terest before  us  in  our  said  Court  immediately  after  the  execution 
hereof,  to  be  paid  to  the  said  Mary  Frances  De  Massy^iaifmrsuance 
of  said  order,  an4  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  tl^rd  and  fourth  years  of  our  reign  you  are  authorised 
and  required  to  do  in  this  behalf;  and  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  in  our  said  Court,  on 
the  17th  of  May  instant    In  witness,"  &c. 

The  Sheriff  returned  that,  by  virtue  of  the  said  writ,  he  had 
sold  all  the  goods  and  chattels  of  the  Bev.  Arthur  Moneypenny, 
to  be  found  within  his  bailiwick,  and  which  produced  the  sum  of 
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£56.  39.  44.,  out  of  which  hQ  paid  Mr.  Homphrejs,  Uii41ord  of  the        1851. 
preoodiB^  in  which  the  gooda  were  seized,  £32.  9s«  9d.  (one  year's     *—    v     ■  ^ 

MONXTPENliT 

rent),  leaving  a  balance  oi  £23. 18s.  7d.y  which  he  had  ready  to  pay           v. 
over  to  Mrs.  De  Massy.  

Two  groqnda  of  irregularity  ^have  been  relied  on— first,  that     ^Mffmiu. 
another  writ  oi  fieri  faeica  was  sued  out  for  the  same  amount  against 
another  plaintiff  Thomas  Collier,  under  which  there  was  a  seizure. 

I  stated,  when  the  motion  was  made,  that  upon  the  facts  which 
appeared  upon  the  affidayita,  I  constdered  the  motion  not  sustainable 
on  that  ground.    The  objection  was  not  pressed. 

The  second  ground  of  irregularity,  on  which  Counsel  for  the  Rev. 
Arthur  Moneypenny  mainly  relied,  was,  that»  by  the  order  of  the 
23rd  of  November  1860,  the  plaintiffs  were  ordered  to  pay  the 
costs,  whereas  the  writ  o£  fieri  facias^  under  which  Mr.  Money- 
penny's  goods  were  9old,  wast  against  the  Rev.  Arthur  Moneypenny 
alone,  and  that  the  writ  did  not  follow  the  order  of  the  Court. 

There  is  no  doubt  that  at  the  Common  Law,  if  there  be  a  judg- 
ment agaUvft  two  or  ipore,  the  execution  must  be  joints  and  not 
againS(t  one  only.  Viner's  Abr.  Execution,  N,  oct.  ed.,  voL  10.,  p^ 
547  ;  Clarke  v.  Clement  (a). 

Previoi^sly,  however,  to  the  statute  3  &  4  Vic,  c.  105,  a  joint  order 
to  pay  was  considered  in  ef^mij  to  be  joint  and  severaL 

In  DanieVs  Qhan.  Prac^  vol.  2,  p.  1325,  it  is  stated :— <<  It  may 
be  observedi,  that  where  there  is  a  joint  order  for  payment  of  costs 
by  two  or  more  persons,  the  order  is  oonsidered  joint  and  several, 
and  that  i^  such  case,  if  one  of  the  individuals  to  pay  abseoiid,  or 
cannot  be  served,  a  proceeding  against  the  other  will  be  good.** 

In  th^  case  of  Ex  parte  Biehop  {b)  Lord  Ekkm  appears  to  have 
considered  that  a  joint  order  for  payvient  of  costs  was  to  be  consi- 
der^ in  equity  as  joint  and  severaL 

The  question  therelore  which  arises  is,  whether,  where,  a  party 
greats  an  order  or  decree  of  a  Court  of  Equity,  which  he  has 
obtained,  as  a  judgment,  and  issues  a  fieri  facias  or  elegit  thereon 
iwder  the  3.  &  4  Vic.  c.  105,  the  Court  is,  under  the  provisions  oi 
the  statute  and  the  General  Orders  and  forms  issued  thereunder,  to 

(a)6T.  B.526.  (6)8Vw.33. 
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1851.        follow  the  practice  which  is  settled  at  law,  that  the  execution  should 
Rolls, 
v.^ '     follow  the  judgment  ?  or  whether,  as  a  Court  of  Equity  has  held, 

KONETPENNT 

v.  previously  to  the  statute,  that  the  order  or  decree,  although  in  form 

DE  MA88T.        ,    .  .  .  . 

joint,  is  to  be  considered  joint  and  several,  the  Court  can,  when  it 

Judgment,  jg  sought  to  issue  execution  on  such  decree  or  order  under  the  said 
Act,  treat  it  as  a  joint  or  a  several  judgment,  as  the  party  who 
issues  the  execution  may  think  proper  to  consider  it  ? 

The  statute  3  &  4  Vic.  c.  105,  s.  27,  enacts,  that  all  decrees  and 
orders  of  the  Court  of  Chancery,  and  all  rules  of  any  of  the 
Superior  Courts  of  Common  Law,  and  all  orders  of  the  Lord 
Chancellor  or  Master  of  the  Rolls,  whereby  any  sum  of  money 
or  any  costs,  &c.,  shall  be  payable  to  any  person,  shall  have  the 
effect  of  judgments  in  the  Superior  Courts  of  Common  Law ;  and 
the  persons  to  whom  any  such  moneys  or  costs,  &C.,  shall  be  payable, 
shall  be  deemed  judgment  creditors  within  the  meaning  of  the  Act ; 
and  it  is  further  enacted  that  all  powers  thereby  given  to  the  Judges 
of  the  Superior  Courts  of  Common  Law,  with  respect  to  matters 
depending  in  the  same  Courts,  should  and  might  be  exercised  by 
the  Court  of  Chancery,  with  respect  to  matters  therein  depending ; 
and  all  remedies  by  the  said  Act  given  to  judgment  creditors  were 
in  like  manner  given  to  persons  to  whom  any  moneys,  costs,  <&c.,  are 
by  such  orders  and  decrees  respectively  directed  to  be  paid. 

The  29th  section  enacts,  that  such  new  or  altered  writs  should  be 
sued  out  of  the  Courts  of  Law  and  Equity,  as  might  by  such  Courts 
respectively  be  deemed  necessary  or  expedient  for  giving  effect  to 
the  provisions  thereinbefore  contained,  and  in  such  forms  as  the 
Judges  of  such  Courts  respectively  should,  from  time  to  time,  think 
fit  to  order ;  and  that  the  execution  of  such  writs  should  be  enforced, 
in  such  and  the  same  manner  as  the  execution  of  writs  of  execution 
is  now  enforced,  or  as  near  thereto  as  the  circumstances  of  the  case 
will  admit,  and  that  any  existing  writ,  the  form  of  which  should  be 
in  any  manner  altered,  in  pursuance  of  the  Act,  should  nevertheless 
be  of  the  same  force  and  virtue  as  if  no  alteration  had  been  made 
therein,  except  so  far  as  the  effect  thereof  might  be  varied  by  the 
Act. 

These  two  sections  are  in  substance  the  same  as  tiie  18th  and 
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^Oth  sections  of  the  I  &  2  Vic.  c.  110,  the  corresponding  enactments 
in  force  in  England. 

In  England  forms  of  writs  of  elegit  and  Jleri  facias  were,  under 
the  provisions  of  the  20th  section  of  the  latter  Act,  prepared  by  the 
English  Common  Law  Judges  in  the  year  1839. 

On  reference  to  those  forms  (which  will  be  found  in  9  Adolphus  ^ 
Ellisy  p.  986)  it  appears  that  they  are  framed  as  applicable  to  cases 
where  there  is  one  plaintiff^  but  the  Greneral  Order  which  precedes 
the  forms  directs  that  they  shall  be  used  with  such  alterations  as  the 
nature  of  the  action,  the  description  of  the  Court  in  which  the 
action  is  depending,  the  character  of  the  parties  or  the  circumstance 
of  the  case  may  render  necessary ;  but  that  any  variance,  not  being 
in  matter  of  substance,  shall  not  affect  the  validity  of  the  writs 
sued  out. 

There  is  no  doubt,  as  it  appears  to  me,  that  in  Courta  of  Law  the 
rule  of  practice  which  I  have  stated,  that  the  execution  should  follow 
the  judgment,  is  still  in  force,  and  that,  where  there  is  a  judgment  or 
order  in  a  Court  of  Law  against  two  or  more,  the  execution  must 
be  joint,  and  not  against  one  only. 

Li  the  year  1839  the  Court  of  Chancery  in  England  issued 
General  Orders  to  carry  into  effect  the  Act  of  the  1  &  2  Vic.  c.  110, 
and  annexed  forms  of  writs  oi  fieri  facicu  and  elegit,  which  were 
obviously  framed  from  the  forms  prepared  by  the  Common  Law 
Judges. 

The  third  of  those  Orders  directs  that  such  writs,  when  sealed, 
shall  be  delivered  to  the  Sheriff  or  other  officer,  to  whom  the  execu- 
tion of  the  like  writs  issuing  out  of  the  Superior  Courts  of  Common 
Law  belongs,  and  shall  be  executed  by  such  Sheriff  or  other  <^cer, 
as  nearly  as  may  be,  in  the  same  manner  in  which  he  doth  or  ought 
to  execute  such  like  writs ;  and  the  latter  part  of  the  order  then 
provides  that  the  Sheriff  shall  not  be  allowed  any  fees,  except  those 
allowed  for  the  execution  of  the  like  writs,  issuing  out  of  the  Superior 
Courts  of  Law. 

The  6th  of  the  said  General  Orders  provides  for  the  fee  to  be  paid 
to  the  Clerk  in  Court  for  the  issuing  of  each  writ,  as  well  as  the  fee 
to  be  paid  to  the  solicitor. 


1851. 

RoUs, 

MONETPENNT 

V. 

DE  MA88T. 

Judgment. 
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1861.  It  could  waroely  have  been  intended  br  the  latter  Order  that  it 

Rolb,  ^     ,  . 

'     ■  V    "^     should  be  optional  with  the  solicitor,  at  whose  instance  the  writ  was 

MONBTPBNNT 

V.  issued^  to  issue  as  mailj  writs  as  there  were  parties  against  whom 

DB  MA88T. 

the  order  or  decree  was  obtained  (although  thej  might  all  reside 

in  the  same  county),  and  thereby  accumullite  the  costs  and  expenses 
attendant  on  the  execution. 

In  November  1840  Lord  Phinket  and  Sir  M.  O'Loghlen  issued 
forms  taken  from  the  forms  of  the  Court  of  Chancery  in  England. 
Those  forms  are  in  the  Appendix  to  Mr.  W.  SmUh'i  edition  of  Sir 
E.  Sugdet^s  Orders. 

Haying  felt  some  difficulty  as  to  the  question  in  this  case,  I 
obtained  a  certificate  of  the  practice  under  the  3  ds  4  Vic.  from  Mr. 
Dawson,  and  it  appears  that  this  is  the  first  case  in  which  a  separate 
writ  oi  fieri  facicu  against  one  of  several  persons  ordered  to  pay 
costs  has  issued. 

The  certificate  is  as  follows : — "  I  beg  leave  to  certify  that  I  have 
caused  search  to  be  made  in  this  office  for  tibe  purpose  of  ascertain- 
ing whether  separate  writs  (A fieri  facias  have  at  any  time,  since  the 
Act  of  3  &  4  Vic.  c.  105,  issued  against  separate  plaintifi^  upon 
whom  there  was  an  order  to  pay  costs  generally^  and  find  that  the 
one  issued  in  this  cause  happens  to  be  the  first  However,  in 
sinHlar  ca^ee  #e  have  always  been  in  the  habit^  and  such  has  been 
the  practice,  of  issuing  separate  attachments  against  plaintiffs,  upoft 
whom  there  was  an  order  to  pay  costs,  considering  them  jointly  and 
severally  bound  $  and  the  like  practice  prevailed  with  respect  to 
defendants,  separate  attachments  not  unirequently  issuing  i^inst 
one  alone  where  others  happen  to  be  paupers.  With  respect  to 
sequestratiotis,  the  writ,  being  directed  to  sequestrators,  and  not  to 
the  Sheriff^  goes  over  all  counties. 

*•  YSLTEKTON  DaWSOH.'* 

The  practice  as  to  attachmenti^  as  certified  by  Mr.  Dawsofi, 
appears  to  be  id  conformity  to  what  is  tiie  practice  in  England, 
where  a  decree  or  order  is  sought  to  be  enforced  by  pfoceto  of 
contempt  Entertaining  a  doubt,  however,  as  to  the  regularity 
of  the  proceeding  of  issuing  a  fieri  faeiae  against  one  of  sete^ 
ral  parties  against  whom  an  order  to  pay  money  or  costs  Wai 
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obtained,  having  regard  to  the  provisions  of  the  statute,  and  the        1851. 

General  Orders  and  forms  directed  to  be  adopted  thereunder,  Mr.     « -L^f 

Reillj  has  obtained  for  me  a  certificate  of  the  course  of  practice  in  „, 

the  Court  of  Chancery  in  England  under  the  1  &  2  Vie.  c.  110,     ^^J^^' 

which  certificate  is  as  follows  : —  Judgment. 

"  I  hereby  certify  that  if  a  decree  or  order  direct  the  pajn^ent  of 

costs  by  two  or  more  persons,  a  writ  oi  fieri  facias  would  issue 

against  them  jointly  under  the  Act  of  1  &  2  Vic.  c.  110,  and  it 

might  be  executed  against  any  one  of  them,  but  no  separate  writ  or 

writs  would  be  issued  against  the  parties  severally." 

"P.  Bed  WELL, 

*  *  Clerk  of  the  Becords  and  Writs, 
in  the  High  Court  of  Chancery  of  England. " 

'*  18th  September  1851." 

I  may  observe  that  no  case  on  the  subject  has  been  decided  in 
England. 

I  am  of  opinion,  upon  the  whole,  that  the  course  of  practice  in 
the  Court  of  Chancery  in  England  is  correct ;  and  the  Legislature 
having  provided  that  decrees  and  orders  of  the  Court  of  Chancery 
should  have  the  effect  of  judgments  in  the  Superior  Courts  of  Com- 
mon Law,  and  that  the  person  to  whom  any  moneys  or  costs  should 
be  payable  should  be  deemed  judgment  creditors  within  the  meaning 
of  the  Act,  and  that  all  powers  thereby  given  to  the  Judges  of  the 
Superior  Courts  of  Common  Law,  with  respect  to  matters  depending 
in  the  said  Courts,  should  and  might  be  exercised  by  the  Court  of 
Chancery  with  respect  to  matters  therein  depending,  the  forms  of 
writs  adopted  by  the  Court  of  Chancery  in  both  countries  being  in 
substance  adopted  from  the  forms  prepared  by  the  Common  Law 
Judges  in  England ;  and  as  I  consider  that  the  practice  in  Courts  of 
Law  is  quite  settied,  I  think  it  is  more  proper  that  the  rule  of  Law, 
that  the  execution  should  correspond  with  the  judgment,  should  be 
followed  in  Equity ;  and  that  where  an  order  or  decree  of  the  Court 
of  Chancery  is  sought  to  be  enforced  under  the  statute,  as  a  judg- 
ment, by  the  issuing  a  writ  oi  fieri  facias  or  elegit^  if  the  order  is 
against  two  or  more,  the  writ  should  (as  a  general  rule  at  least)  be 

against  all. 

VOL.  1.  77 
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1851. 
RoUs. 

MONEYFENNT 

V. 

D£  MA88T. 

Judgment. 


I  do  not  of  course'  suggest  that  any  alteration  should  take  place 
in  the  practice  where  an  attachment  issues,  my  decision  being 
entirely  confined  to  a  writ  of  execution  under  the  statute. 

Under  those  circumstances  I  think  I  must  set  aside  the  execu- 
tion, but  I  shall  not  allow  any  action  to  be  brought. 

In  the  case  of  Stanford  v.  Robifuan  (a)  an  application  was  made 
to  set  aside  an  execution  issued  under  the  said  Act  of  the  1  &  2  Vie, 
c.  110,  and  the  Court,  considering  that  the  execution  was  irregular, 
set  it  aside ;  but  Tindal,  C.  J.,  stated  that  the  issuing  of  the  execu- 
tion might  be  considered  as  the  act  of  the  Court  by  its  officer  as 
much  as  the  act  of  the  party;  that  the  rule  must  be  made  abso- 
lute, with  costs,  as  prayed,  but  that  the  plaintiff  must  undertake 
to  bring  no  action. 

As  the  writ  is  to  be  set  aside,  I  apprehend  I  must  order  the  money 
levied  thereunder  to  be  returned.  A  part  has  been  paid  to  Mr.  Hum- 
phreys the  landlord.  Notice  of  the  motion  must  be  given  to  him 
before  I  make  the  order  that  he  should  repay  that  amount.  I  have, 
however,  drawn  up  the  order,  but  shall  not  have  it  entered  until  the 
affidavit  of  service  of  notice  on  Mr.  Humphreys  shall  liave  been 
made. 

The  objection  made  to  the  writ  is  very  technical,  and  I  have 
yielded  to  it  with  reluctance,  and  I  shall  not  give  any  costs  to  Mr. 
Moneypenny. 

It  is  scarcely  necessary  to  add  that  no  blame  whatever  is  to 
be  attached  to  the  officer  in  the  Appearance  and  Writ  office,  who 
issued  the  writ.  The  question  is  one  of  some  difficulty,  4ind  it  was 
natural,  where  orders  of  Courts  of  Equity  have  been  usually  consi- 
dered as  joint  and  several,  that  the  writ  should  have  issued  against 
Mr.  Moneypenny  alone. 

The  order  will  be  as  follows : — 

The  Rev.  Arthur  Moneypenny,  by  his  Counsel,  Hamilton 
Smythe^  Esq.,  undertaking  in  open  Court  not  to  bring  any 
action  in  respect  of  the  seizure  and  sale  by  the  Sheriff  of 
the  county  of  Cavaii  under  the  writ  oi  fieri  facias^  which 
issued  in  this  cause  on  the  6th  day  of  May  1861,  against 


(a)  3  M.  &  G.  407. 
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the  goods  of  the  said  Rev.  Arthnr  MonejpenDj,  at  the 
suit  of  the  defendant  Mary  Frances  De  Massy,  let  the  said 
writ  be  set  aside  for  irregnkirity,  the  same  having  been 
issued  against  the  said  Rev.  Arthur  Moneypenny  alone, 
and  the  order  of  the  23rd  of  November  1 850,  on  which  said 
writ  issued  having  ordered  the  costs  therein  mentioned  to 
be  paid  by  the  plaintiffs;  and  let  Mr.  Humphreys,  the 
landlord  of  the  premises  on  which  the  goods  were  seized, 
and  to  whom  the  said   Sheriff   paid  over  the    sum  of 
£32.  9s.  9d.,  for  one  year's  rent,  as  appears  by  the  return 
to  the  said  writ,  pay  back  same  to  the  Rev.  Arthur  Money- 
penny,  or  his  attorney,  lawfully  authorised,  within  ten  days 
from  the  date  of  this  order ;  and  let  the  defendant,  Mary 
Frances  De  Massy,  within  said  period,  pay  back  to  the  said 
Rev.  Arthur  Moneypenny,  or  his  attorney,  lawfully  autho- 
rised, the  balance  of  the  sum  levied,  namely,  the  sum  of 
£23.  188.  7d. ;  and  let  the  said  Rev.  Arthur  Moneypenny 
and  Mary  Frances  De  Massy  abide  his  and  her  own  costs  of 
this  motion;  and  let  the  said  Mary  Frances  De  Massy, 
when  the  said  sums  shall  have  been  paid  back,  be  at  liberty 
to  take  such  proceedings  as  she  may  be  advised  to  enforce 
the  performance  of  the  said  order  of  the  23rd  of  November 
1850. 


1851. 

RolU, 

MONEYPENNY 

r. 

DE   MA88T. 

Judgment. 
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RoUs, 


April  17,  24. 

If  the  next 
friend   of  a 
married   wo- 
man be  insol- 
vent,   the 
Court  will  staj 
the    proceed- 
ings ontil  the 
next  friend 
be  changed,  or 
she  8hi£  give 
security  for 
costs. 

Drinan  v. 
Mannix  (3  Dr. 
A  War.  154), 
followed. 


ELEANOR  M«KEON,  by  JAMES  NIXON,  her  next  friend, 

V. 

WALSH  and  others, 

Mb.  Maley,  for  the  defendants,  moved  that  further  proceedings  in 
this  cause  might  ^  stayed  until  the  plaintiff  should  have  changed 
her  next  friend,  and  appointed  a  solvent  person  in  the  place  of  James 
Nixon,  or  until  the  plaintiff  should  have  given  security  for  costs, 
and  that  the  time  limited  for  the  defendants  to  answer,  plead  or 
demur,  might  be  enlarged  until  one  week  after  the  plaintiff  should 
have  changed  her  next  friend,  or  given  security  for  costs. 

The  insolvency  of  the  next  friend  was  stated  in  two  affidavits  of 
the  defendant. 

In  support  of  the  application  Drinan  v.  Mannix  (a)  was  dted. 


April  24. 
Judgment. 


Mr.  P.  Fiizpatricky  for  the  plaintiff,  opposed  the  motion. 

The  Master  of  the  Rolls. 

An  application  was  made  in  this  case  that  the  proceedings  should 
be  stayed  until  the  plaintiff,  who  is  a  married  woman,  shall  have 
changed  her  next  friend,  and  appointed  a  solvent  person,  or  until 
she  shall  have  given  security  for  costs. 

I  think  it  appears  sufficiently  by  the  affidavits  that  the  next  friend 
is  not  solvent.  It  is  so  stated  in  two  passages  in  the  affidavit  on 
which  the  motion  is  grounded,  which  have  been  left  altogether  unan- 
swered. 

The  plaintiff's  affidavit  states  that  the  next  friend  is  in  the 
employment  of  the  Bank  of  Ireland,  but  it  does  not  state  that  he 
is  worth  a  single  shilling,  nor  does  it  deny  that  he  is  unable  to 
pay  costs. 

As  to  the  practice,  there  appears  to  be  a  conflict  of  authority. 

(a)  3  Dr.  4  War.  154. 
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In  Drinan  v.  Mannix{a\  the  next  friend  of  the  plaintiff  (a  mar-        1861. 

RolU, 
ried  woman)  was  insolvent,  and  Sir  E.  Sugden  ordered  that  the 

proceedings  in  the  cause  should  be  stayed  until  the  next  Mend 
should  be  changed,  or  that  the  plaintiff  should  give  security  for 
costs.  On  the  other  hand,  Lord  Langdale  decided,  in  the  case  of  judgment, 
Dowden  y.  Hook  (5),  that  the  Court  does  not  require  that  the  next 
friend  of  a  feme  covert  plaintiff  shall  be  a  person  of  sufficient  sub- 
stance to  answer  the  costs.  The  case  of  Drinan  v.  Mannix  was 
cited,  but  Lord  Langdale  expressed  an  opinion  at  variance  with  Sir 
Edward  Sugden's,  and  referred  to  two  unreported  cases,  in  which  a 
feme  covert,  suing  by  her  next  friend,  had  been  admitted  to  sue  in 
forma  pauperis.  In  Welleeley  v.  Wellesley  (c),  the  plaintiff  the 
wife  of  a  Peer,  from  whom  she  was  living  separate,  was  permitted 
to  sue  in  forma  pauperis  ;  but  there  was  the  affidavit  of  her  po- 
verty, and  that  she  was  unable  to  procure  any  one  to  act  as  her 
next  friend. 

The  question  in  this  case  came  before  Lord  Cottenham  in  Jones 
V.  Fawcett  (d)  ;  but  it  was  not  necessary  to  decide  it. 

In  this  state  of  the  authorities  I  think  it  is  the  duty  of  this  Court 
to  follow  the  decision  of  Sir  Edward  Sugden,  notwithstanding  the 
decision  of  Lord  Langdale  to  the  contrary ;  and  therefore,  as  I  think 
it  sufficiently  appears  in  this  case  that  the  next  friend  is  insolvent, 
I  shall  make  the  order.  I  offer  no  opinion  as  to  the  course  which  ^ 
the  Court  should  adopt  in  a  case  exactly  similar  to  Wellesley  v. 
Wellesley. 

Let  the  proceedings  in  this  cause  be  stayed  until  the  next 
friend  of  the  plaintiff  Eleanor  J.  M'Keon  be  changed,  or 
she  shall  give  security  for  costs,  and  refer  it  to  the  Master 
in  this  cause  to  measure  the  amount,  and  approve  of  such 
security.  And  let  the  time  limited  for  the  defendants  to 
answer,  plead  or  demur,  be  enlarged  until  one  week  after 
the  plaintiff  shall  have  changed  her  next  friend,  or  given 
security  as  aforesaid. 

Rolls  Motion  Book,  308,  fol.  184. 


(a)3Dr.  4War.  154. 
(e)  16  Sim.  1. 


(b)  8Beay.399. 
(<02PfaiL378. 
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Rolls, 


AprU  26,  28, 
29. 

A   solidtor 
waa    arrested 
on  the   direct 
way  from  the 
Taxing-Mas- 
ter's office,  but 
it   appeared 
that  Defore  his 
arrest  he  had 
deviated   con- 
siderably from 
the  direct  way. 
Held,  that  he 
was    not    en^ 
titled   to   be 
discharged. 

Statement. 


WALSH  V.  WILSON. 

This  was  tiii  application  on  behalf  of  the  defendant,  Mr.  Thomas 
Wilfton,  Who  was  a  sc^citor  of  this  Court,  to  be  discharged  from 
custody  under  a  writ  of  attachment,  which  had  issued  in  this  cause, 
for  non-payment  of  a  sum  of  money  directed  by  the  decree  to  be 
paid  by  him.  It  appeared  from  affidavits  filed  for  the  motion  that 
Mr.  Wilson  resided  m  Gloucester-street,  in  Dublin,  and  that  he 
was  arrested  on  his  return  from  the  office  of  one  of  the  Taxing- 
Masters  at  the  Four  Courts.  The  direct  way  from  the  Taxing- 
office  to  Gloucester-street  is  along  the  Quay,  on  the  north  side  of 
the  river  Lifiey,  and  through  Sackville-street,  Earl-street  and  Marl- 
bOTOugh-street.  Mr.  Wilson  was  arrested  in  Marlborough-street,  on 
the  direct  way  home ;  but  it  appeared  that  he  had  deviated  by 
<srossing  to  the  south  side  of  the  river,  and  proceeding  through 
Parliam^t-sljreet,  Dame-street,  CoUege-green  and  Westmoreland- 
street,  which  was  a  considerable  distance,  had  re-crossed  to  the 
not^h  side  of  the  river,  and  again  Joined  the  direct  way  home. 


Argument,  Mr.  Brew$ter  Mid  Mr.  Bagot^  in  support  of  the  motion,  relied  on 

Maean  v.  (yFerrcM  (a) ;  Selhy  v.  HilU  (ft)  ;  Pitt  v.  Chomes  {e) ; 
Cameron  ▼.  Lightfoot  {d) ;  ChiUerson  v.  Barrett  (e) ;  Strong  v. 
Diekeneon  (f) ;  E9  parte  Clarke  (ff). 

The  SoOeUor^Oeneraiy  contra,  cited  Jones  v.  Rose  (A). 


April  29, 
Judgment, 


The  Master  of  the  Bolls. 

An  amplication  was  made  in  this  case  to  discharge  Mr.  Wilson, 


(a)  Glas.  234. 
(c)5B.&Ad.l078. 
(«)llJBMt,499. 
(»2I>nc«Ch.99. 


(b)  1  M.  &  So.  253. 
(<0  2  W.  BL  1090. 
(/)1M.  AW.  150,488. 
(h)\\Jwr.d79, 
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who  is  a  solicitor  of  this  Courts  from  arrest.  The  faots  on  which 
the  application  was  grounded  were  these : — Mr.  Wilson  resides  ia 
Gloucester-street;  he  was  arrested  in  Marlborough-street  on  his 
way  from  the  Taxing- Master's  office.  It  appears  that,  on  leading 
the  Taxing-Master's  office,  instead  of  going  the  shortest  way  home, 
along  the  Quay,  and  through  Sackville-street^  he  crossed  Essex- 
bridge,  and  went  through  Parliament-street,  Dame-street,  College- 
green  and  Westmoreland-street.  I  have  read  the  several  authorities 
relied  on  on  behalf  of  Mr.  Wilson,  and  in  none  of  them  has  such  a 
deviation  been  allowed.  In  one  case  a  person  stopped  at  a  coffee- 
house, on  the  direct  road  home,  to  take  some  refreshment,  and  that 
was  held  to  be  no  deviation.  In  another  case  the  person  arrested 
went  to  a  tailor's  shop,  and  in  another  case  into  an  exhibition  of 
paintings ;  but  still  on  the  direct  way  home.  The  latter  case  carried 
the  privilege  very  far.  The  case  of  Ex  parte  Clarke  (a),  which  was 
principally  relied  on,  does  not  apply.  The  witness  in  that  case  had 
been  summoned  from  Gravesend  to  London,  and  a  different  rule 
applied ;  for  it  appears  from  the  authorities  that  if  a  witness  is 
summoned  to  town  from  the  country,  he  is  not  obliged  to  shut  him- 
self up  in  his  lodgings  while  he  is  in  town.  The  privilege  is  during 
the  tinie  the  party  is  going,  remaining,  and  returning,  and  while 
remaining  in  town  he  is  privileged.  Accordingly,  in  Ex  parte 
Clarke^  tlie  witness  having  been  summoned  from  Gravesend,  had  a 
continuing  privilege  during  the  time  that  he  bona  fide  and  neces- 
sarily remained  in   London,  for  the  purpose  of  being  examined. 

With  respect  to  the  question  of  deviation,  the  Court  would  not 
inquire  very  particularly,  where  there  are  two  or  three  routes,  which 
is  actually  the  shortest,  provided  the  party  was  going  directly  home; 
ex.  gr.^  if  Mr.  Wilson  had  gone  along  Capel-street,  I  should  not  have 
inquired  whether  that  was  the  shortest  possible  way.  But  it  is  im- 
possible to  say  in  this  case  that  Parliament-street,  Dame-street, 
CoUege-green,  and  Westmoreland-street,  was  ^e  direct  way  home 
from  the  Courts  to  Gloucester-street. 

Then  another  question  arises.  He  was  arrested  in  Marlborough- 
street,  which  is  on  the  direct  way  to  Gloucester-street  from  the 

(a)  2  Deaci.  A  Ch.  99. 
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BoUs, 


Judgment. 


Courts ;  and  it  was  contended  that  although  his  privilege  was  gone 
during  the  time  he  deviated,  still  that  when  he  returned  into  the 
direct  route  his  privilege  revived.  I  do  not  find  any  case  in  which 
that  has  been  decided.  If  that  were  so,  a  party  might  go  to 
Kingstown  or  Drogheda,  or  any  other  part  of  Ireland,  and  still  be 
privileged  when  he  returned  into  the  direct  road.  I  shall  not  decide 
that  question  for  the  first  time.     The  motion  must  be  refused. 

No  rule. 


DELACOUR,  Petitioner;  FREEMAN,  Respondent. 


May  5,  6. 

A    ciyil-bill 
decree   binds 
the   defend- 
ant's   goods 
from  the  deli- 
very  of   the 
warrant   to 
special  bailiff, 
not  from   the 
deliveiy  of  the 
decree  to  the 
Sheriff  (unless 
it  be  delivered 
to  him  to  be 
executed),    or 
his    signature 
of  the   war- 
rant. 


LORD  DONERAILE  v.  FREEMAN.; 

A  petition  was  presented  during  the  Hilary  Vacation,  praying  that 
Robert  Delacour  the  receiver  in  this  matter  and  cause  should  reim- 
burse and  pay  to  John  Clancy  the  sum  of  £34.  12s.  4d.,  together 
with  his  costs  and  expenses,  including  the  costs  of  a  writ  served  on 
the  receiver  and  obtaining  the  opinion  of  Counsel  thereon,  and  the 
several  other  expenses  and  losses  occasioned  to  the  said  John  Clancy 
by  reason  of  the  conduct  of  the  receiver. 

The  petition  stated  that  John  Clancy  obtained  three  civil-bill 
decrees  against  Patrick  Savage  at  the  Kanturk  June  Sessions  1850, 
^d  that  having  obtained  warrants,  dated  the  2nd  of  July,  to  special 
bailiffs  named  by  him,  the  bailiJQTs  proceeded  to  the  lands  of  Conagh, 
which  were  held  by  Patrick  Savage  under  the  respondent  and  de- 
fendant, and  over  which  the  receiver  had  been  appointed. 

That  the  said  special  bailijQTs,  in  pursuance  of  such  warrants, 
having  proceeded  to  levy  the  sum  of  £34.  12s.  4d.  being  the  amount 
so  due  on  the  said  decrees,  together  with  the  costs,  and  the  costs  of  the 
warrants,  on  or  about  the  10th  of  September  1850,  made  a  seizure  of 
crops  growing  on  said  lands,  and  being  the  chattels  of  the  said  Patrick 
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Savage,  consisting  of  a  large  quantity  of  wheat,  oats  and  barley,  fully        1 85 1. 

RoUa, 
adequate  to  satisfy  the  amount  of  the  petitioner's  claim,  and  a  great 

deal  over;  and  that  at  the  time  the  seizure  was  made  on  said 

crops  there  was  no  one  in  possession  of  same,  save  the  said  Patrick    fkbeman. 

Savage,  and  having  left  keepers  in  charge  thereof,  they  returned     SMement. 

home  without  having  been  served  with  any  notice  by  the  receiver. 

The  petitioner  then  stated  that,  on  the  day  appointed  for  the  sale  of 
the  crops,  h^  was  informed  by  the  receiver  that  he  had  taken  up  the 
lands  from  Patrick  Savage,  and  that  he  would  not  permit  him  to  sell 
the  crops ;  but  that  any  taking  up  of  the  lands  was  subsequent  to 
that  execution ;  that  the  petitioner  brought  a  civil-bill  for  £20  against 
the  receiver,  who  afterwards  ojQTered  to  pay  that  amount,  which  the 
petitioner  refused  to  accept,  and  issued  a  writ  of  summons  for 
£34.  12s.  4d.,  but  that  he  discontinued  the  action.  Counsel  having 
advised  him  that  it  should  have  been  brought  in  the  name  of  the 
Sheriff,  the  goods  being  in  the  custody  of  the  law. 

An  affidavit  was  made  by  the  receiver  in  which  he  stated  the 
facts  as  to  his  taking  up  the  lands  from  Patrick  Savage  as  follows : — 

On  the  6th  of  September  Patrick  Savage  executed  a  surrender 
under  the  directions  of  the  Master  in  the  matter  and  cause.  He 
was  applied  to  on  the  9th  of  September  to  deliver  up  possession ; 
but  he  managed  to  shift  the  matter  off  until  the  following  morning, 
when  he  gave  possession,  and  received  £56.  13s.  4d.  for  the  price 
of  the  crops. 

An  affidavit  was  also  made  by  the  receiver's  bailiff,  which  stated 
that  when  the  farm  and  crops  were  given  up  to  him  he  did  not  see 
Clancy  on  the  lands,  and  that  he  could  not  have  been  there  without 
the  bailiff  seeing  him,  unless  he  was  concealed. 


Mr.  Leslie^  for  the  petitioner,  contended  that  the  goods  of  a 

defendant  were  bound  by  the  civil-bill  decree  from  the  time  of  the 

execution  of  the  warrants  to  the  special  bailiff.    By  the  2  Cr.  1, 

c.  1 1,  s.  3,  civil-bill  decrees  are  to  be  executed  in  the  same  manner 

as  executions  on  judgments  of  the  Superior  Courts,  and  9k  fieri  facias 

binds  the  defendant's  goods  from  the  time  of  the  delivery  to  the 

Sheriff. 

VOL.  1.  78 
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1851.  Mr.  Robert  LonQfieldy  for  the  receiver,  argued  that  in  order  to 

« ^.-L^     bind  the  goods  of  a  defendant  in  an  action  in  the  Superior  Courts 

^  there  must  be  a  delivery  of  the  writ  to  be  executed.     The  decree 

FREEMAN,  was  not  delivered  to  the  SherijQT  to  he  executed.  That  was  to  be 
Armmeiu.  ^^^'^  ^7  ^^^  special  bailiffs.  The  time  when  the  defendant's  goods 
are  bound  was  not  when  the  decree  was  delivered  to,  or  the  warrant 
signed  by,  the  Sheriff,  but  the  time  of  the  delivery  of  the  warrant  to 
the  special  bailiff.  That  was  in  this  case  afler  the  surrender  on  the 
6th  of  September.  Hemp  v.  Hooper  {a)  \  Kempland  v.  MaeaU" 
lay{b)  ;  Pringle  v.  Isaac  (c)\  Barker  v.  St.  Quentin(d);  Samuel 
V.  Duke  (e)f  were  cited. 

.,    ^  The  Master  of  the  Rolls. 

Judgment.  ^^^  petition  prays  that  the  Court  may  order  the  receiver,  out 

of  such  monies  as  to  the  Court  shall  seem  meet,  or  out  of  his  own 
monies,  to  reimburse  the  sum  of  £34.  12s.  4d.  in  the  petition  men- 
tioned, together  with  all  the  costs  to  which  the  petitioner  has  been 
put,  &c. 

The  facts  of  the  case  appear  to  be  these : — A  person  of  the  name 
of  Patrick  Savage  was  a  tenant  under  the  Court ;  and  on  the  6th  of 
September  last  the  receiver,  acting  under  the  direction  of  the  Master, 
obtained  a  surrender  by  deed  from  Patrick  Savage  of  the  farm  in 
his  possession.  The  receiver  paid  a  sum  of  £56  for  the  surrender, 
which  sum  was  calculated  to  be  the  value  of  the  growing  crops. 
On  the  9th  of  September  an  application  was  made  by  the  receiver 
for  delivery  of  possession,  and  Patrick  Savage  said  that  possession 
should  be  delivered  on  the  10th  of  September,  the  following  day. 
Possession  was  accordingly  given,  and  the' persons  who  took  posses- 
sion on  behalf  of  the  receiver  found  no  person  on  the  lands.  On  the 
same  day,  the  10th  of  September,  after  possession  had  been  taken  on 
behalf  of  the  receiver,  two  persons  alleging  that  they  were  special 
bailiffs  named  in  a  civil-bill  decree  seized,  or  attempted  to  seize, 
the  growing  crops.  The  object  of  the  petitioner  is  to  be  paid  the 
amount  of  the  civil-bill  decree  by  the  receiver. 

(a)  12  M.  &  W.  664.  (b)  Peak.  N.  C.  Ca.  95. 

(c)  11  Price,  445,  (d)  12  M.  &  W.  441. 

(e)  3M.  &W.  622. 
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If  the  petitioner  can  rely  only  on  the  seizure  as  giving  him  a        1851. 
right  to  the  crops,  he  cannot  sustain  the  prayer  of  the  petition.    I     v,— v-^ 
must  consider  that  the  surrender  was  complete  on  the  10th  of  Sep-    ^^^^^^^^ 
tember,  and  there  is  no  satisfactory  statement  in  the  petition  of  the     pbeeman. 
hour  at  which  the  seizure  was  made.     Nothing  ccm  be  more  vague      Judgment. 
than  the  statement  in  the  petition.     The  statement  is : — ^*  That  the 
said^special  bailiffs,  in  pursuance  of  such  warrant,  having  so  pro- 
ceeded to  levy  the  sum  of  £34.  12s.  4d.,  being  the  amount  so  due 
on  said  decrees,  together  with  the  costs  and  costs  of  the  warrant, 
on  or  about  the  10th  of  September  1850,  made  a  seizure  of  crops 
growing  on  said  lands,  and  being  the  chattels  of  the  said  Patrick 
Savage,  consisting  of  a  large  quantity  of  wheat,  oats,  and  barley, 
fully  adequate  to  satisfy  the  amount  of  the  petitioner's  claim,  and 
a  great  deal  over ;  and  that,  at  the  time  the  seizure  was  made  on 
said  crops,  there  was  no  one  in  possession  of  same,  save  the  said    * 
Patrick  Savage." 

There  is  no  allegation  of  any  seizure  prior  to  the  10th  of  Sep- 
tember ;  and  if  I  was  to  draw  any  conclusion  from  the  statement,  it 
would  be  that  the  bailiffs  did  not  go  on  the  land  until  after  posses- 
sion had  been  taken  by  the  receiver.  But  this  does  not  appear  to  be 
material ;  for  there  had  been  an  actual  surrender  executed,  and 
consequently  a  legal  right  to  the  possession  on  the  6th  of  September. 
So  far  therefore  as  the  petitioner  relies  on  the  seizure,  the  petitioner 
has  no  case. 

Then  it  is  contended  that  the  decree  was  obtained  in  June  1 850, 
and  that  the  petitioner  obtained  a  warrant  which  bears  date  and  was 
signed  by  the  Sheriff  on  the  2nd  of  July,  and  I  have  no  reason 
to  suppose  that  the  warrant  was  not  signed  on  that  day.  The 
petitioner's  Counsel  contends  that  the  property  in  the  crops  would 
have  been  bound  under  the  Statute  of  Frauds  from  the  delivery  of 
the  writ,  if  a  fieri  facias  had  been  sued  out ;  that  by  the  Statute 
2  G.  1,  c.  11,  s.  3  fir, J,  civil-bill  decrees  are  to  be  executed  in  the 
same  manner  as  executions  on  judgments  of  the  Superior  Courts, 
and  therefore  that  the  crops  in  this  case  were  bound  by  the  civil- 
bill  decree  before  the  surrender  was  executed. 

If  a  Jieri  facias  had  been  sued  out  and  delivered  to  the  Sheriff 
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1851.        in  this  case,  the  authorities  cited  bj  Mr.  Longfield  show  that  the 
Rolh. 

delivery  must  have  been  of  the  writ  to  he  executed  in  order  to  bind 


the  goods.  If  a  fieri  facias  be  delivered  to  the  SherijQT,  and  he  be 
FREEMAN,  directed  not  to  execute  it  for  a  month  or  a  fcnrtnight,  the  goods  of 
Judgment  ^^^  defendant  will  not  be  bound  ftom  the  delivery.  In  this  case 
there  was  no  delivery  of  the  writ  to  be  executed.  On  the  contrary, 
the  Sheriff  gave  a  warrant  to  special  bailiffs  to  execute  the  decree. 
It  was  decided  at  law  in  the  case  of  De  Moranda  v.  Dunkin  {a\ 
and  Higgins  v.  M^A^m  {b\  where  the  cases  are  all  collected,  that 
where  the  plaintiff  has  appointed  a  special  bailiff  the  Sheriff  is 
discharged.  Therefore,  obtaining  a  warrant  from  the  Sheriff  could 
not  bind  the  goods  ;  for  it  cannot  be  pretended  that  the  decree  was 
delivered  to  the  Sheriff  to  be  executed ;  and  the  Civil  Bill  Acta 
provide  that  the  decree  shall  be  executed  by  the  special  bailiff,  at 
the  peril  of  the  plaintiff. 

The  question  then  arises,  when  are  the  goods  bound,  where  a 
special  warrant  is  given  by  the  Sheriff  to  execute  a  writ  on  a  judg- 
ment in  the  Superior  Courts,  or  a  civil-bill  decree  ?  I  do  not 
understand  them  to  be  bound  by  the  mere  signature  of  the  warrant. 
I  can  find  no  case  as  to  the  effect  of  a  special  warrant;  but  on 
principle,  I  think  it  does  not  bind  the  goods  from  its  signature. 
The  appointment  of  special  bailiffs  discharges  the  Sheriff  from 
executing  the  writ  or  decree.  Suppose  the  plaintiff  puts  the 
warrant  in  his  pocket  and  has  no  intention  to  execute  it — and  I 
think  it  is  plain  that  the  petitioner  here  had  no  intention  to  execute 
the  warrant — or  suppose  the  special  bailiffs  knew  nothing  of  the 
warrant,  are  the  goods  bound  ?  I  think  it  would  be  contrary  to 
principle  to  hold  that  they  are,  and  I  apprehend  that  a  Court  of 
Law  would  not  decide  that  the  goods  are  bound  by  the  signature  of 
the  Sheriff  to  a  special  warrant  (which  discharges  the  Sheriff  from 
liability),  before  it  is  delivered  to  the  special  bailiffs.  They  are  the 
nominees  of  the  plaintiff  instead  of  the  Sheriff.  All  the  incon- 
veniences which  arose  at  Common  Law  from  the  property  being 
bound  from  the  teste  of  the  writ,  which  were  remedied  by  the 
Statute  of  Frauds,  would  arise,  if  a  document  which  the  plaintiff 

(a)  4T. R.  119.  C6)  ay. &J.  1. 
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may  or  may  not  use,  as  he  pleases,  was  to  be  held  to  cover  the        1851. 
property.      I  am  therefore  of  opinion,   on  consideration  of  the     \— ,1,^  ',/ 
question,  that  the  goods  are  not  boond  until  the  warrant  is  deliver- 
ed to  the  special  bailiffs.  FSBBiiAN. 

So  far  from  having  any  reason  to  suppose  that  the  warrant  was  judgment, 
delivered  to  the  bailijQTs  before  the  6th  of  September,  I  have  little 
doubt  tha.t  they  never  saw  the  warrant  until  after  the  6th  of  Sep- 
tember. The  plaintiff  was  probably  thrown  off  his  guard,  as  growing 
crops  are  not  distrainable  in  Ireland.  He  thought  them  secure 
from  distress  and  that  he  could  seize  and  cut  them  when  they  became 
ripe.  He  knew  nothing  of  the  surrender,  which  was  a  bona 
fide  proceeding.  That  is  plain  to  me  from  the  language  of  the 
petition. 

The  petitioner  states  "  that  he  proceeded  to  the  said  lands  on  the 
sale  day,  accompanied  by  an  auctioneer  named  Sheahan,  and  two 
persons  named  Archdeacon  and  Clancy,  who  were  going  to  purchase 
the  property  seized  as  aforesaid ;  he  was  met  by  the  said  receiver,  who 
asked  petitioner  where  he  was  going,  to  which  petitioner  answered 
that  he  was  going  to  the  lands  of  Conagh  to  sell  the  said  Savage's 
crops;  whereupon  the  said  receiver  stated  that  he  would  not  allow 
petitioner  to  do  so,  inasmuch  as  he  had  taken  up  said  lands  from 
said  Savage ;  the  said  receiver,  at  the  same  time,  directing  his  bailiff 
to  get  off  the  car  and  return  to  said  lands,  and  not  to  permit  the  sale 
to  proceed.  But  your  petitioner  showeth  that  any  taking  up  of  said 
lands  was  subsequently  to  your  petitioner's  execution. "  The  ques- 
tion in  this  case  is  a  question  of  law,  and  if  the  amount  in  dispute  was 
not  so  small,  I  should  leave  it  to  be  decided  by  a  Court  of  Law.  But 
although  the  point  is  one  of  some  difficult,  I  decide  it  in  order  to 
save  the  parties  expense.  I  decide  it  on  the  ground  that  it  does  not 
appear  that  there  was  any  delivery  of  the  warrant  to  the  special 
bailiff  before  the  6th  of  September,  and  therefore  the  crops  were  not 
bound  by  the  decree-before  the  surrender.  But  I  must  give  the  peti- 
tioner some  relief,  for  this  reason : — He  brought  a  civil-bill  against 
the  receiver,  who  laid  a  statement  of  facts  before  the  Master,  and  it 
appears  that  the  Master  directed  £20  to  be  paid  to  the  petitioner. 
It  would  have  been  more  prudent  for  him  to  have  accepted  that 
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1861.        sam;  but  under  the  circumstances  I  am  disposed  to  give  him  £20, 
Rolls, 
^      V    — >     as  the  Master»so  directed ;  but  I  shall  give  him  no  costs. 

^  Let  the  receiver  pay  the  petitioner  £20  in  full  discharge  of 

FBSEicAii.  all  claim  by  the  petitioner  against  the  receiver,  and  let  the 

Judgmgnt.  receiver  have  credit  for  such  payment:  and  it  is  further 

ordered  that  the  petitioner  do  abide  his  own  costs  of  said 

petition  and  this  order,  and  let  the  receiver  have  his  costs 

as  costs  in  the  matter,  and  the  costs  in  the  adion  at  law, 

and  let  all  the  proceedings  in  the  action  at  law  be  stayed. 

Rolls  Petition  Book,  3Sj  fol.  32. 


In  the  Matter  of 

CHARLOTTE  IRVINE  LONG,  otherwise  TOTTENHAM, 

by  CHARLES  TOTTENHAM,  her  brother  and  next 

friend, Petitioner; 

GEORGE  FREDERICK  LONG         .         •   Respondent. 


(Cause  Petition,) 


Nov.  6. 


Where  an  an-  The  cause  petition  in  this  matter  was  filed  on  the  28th  of  June  1851. 

swer  is  not 

required  by      No  answering  affidavit  was  filed  by  the  respondent.     Notice  of  a 

the  notice  of  a  .-  .«  «  ,^,i»i-.., 

cause  petition,  motion  for  security  for  costs  was  served  on  the  9tb  of  October. 

may  m^e  for    The  form  of  notices  and  the  other  facts  material  to  the  purpose  of 

w«te*2k  wiy     ^^'^  report  are  stated  in  the  judgment. 

time  before 

he  takes  a 

■*®P  ^  ^®  Mr.  Gayer^  for  the  respondent,  in  support  of  the  motion. 

fore  the  peti- 
tion is  set  down  in  the  Lord  Chancellor's  list  for  hearing. 

But  if  interrogatories  be  annexed  to  the  petition  and  the  respondent  is  required 
to  answer  them  hy  the  notice  he  must  move  for  security  for  costs  before  he  takes  a 
step  in  the  cause,  and  before  the  time  for  answering  has  expired. 

In  England  the  motion  may  be  made  at  any  time  before  the  defendant  takes  a 
step  in  the  cause ;  in  Ireland  at  any  time  before  he  has  taken  a  step  in  the  cause 
unless  he  is  ID  contempt. 
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Mr.  MMety  for  the  petitioner,  contended  that  the  motion  was  too 
late,  in  analogy  to  the  former  praetice  in  the  case  of  bills,  in 
which  the  motion  could  not  be  made  after  the  time  for  answering 
had  expired. 

The  Master  of  the  Rolls. 

A  motion  has  been  made  in  this  case  on  the  part  of  the  respon- 
dent that  the  petitioner,  who  is  a  married  woman,  should  give 
security  for  costs,  her  next  friend  residing  out  of  the  jurisdiction. 
The  form  of  the  notice  is  not  quite  correct ;  it  should  be  (according 
to  the  order  of  Sir  £.  Sugden  in  Drinan  v.  Mannix  (a)  )  that  the 
proceedings  in  the  cause  should  be  stayed  until  the  next  friend  of  the 
petitioner  be  changed  or  she  shall  give  security  for  costs.  I  decided 
last  Term  that  I  should  follow  the  decision  in  Drinan  v.  Mannix^ 
notwithstanding  the  decision  of  Lord  Langdale  in  Dowden  v.  Hook, 
There  is,  I  apprehend,  no  distinction  between  the  case  of  an  insolvent 
next  friend,  and  a  next  friend  resident  out  of  the  jurisdiction. 

The  petition  was  filed  on  the  28th  of  June  1851  by  the  petitioner, 
by  Charles  Tottenham  her  brother  and  next  friend.  He  is  described 
in  the  petition  as  Charles  Tottenham  of  Macmorrough  in  the  county 
of  Wexford.  No  interrogatories  have  been  annexed  to  the  petition 
or  filed.  Notice  of  the  petition  was  served  on  the  respondent's 
«  solicitors  on  the  10th  of  July,  an  order  to  substitute  service  having 
been  made.  That  notice  concluded  as  follows : — "  And  take  notice 
that  afier  the  expiration  of  two  months  from  the  service  of  this 
notice  on  you,  the  said  petition  will  be  set  down  to  be  heard  in  the 
Lord  Chancellor's  List  of  Cause  Petitions,  according  to  the  course 
of  the  Court ;  and  you  are  at  liberty ^  if  so  advised^  to  answer  the 
matter  of  the  said  petition  by  affidavit  within  the  period  aforesaid." 

One  of  the  respondent's  solicitors  has  made  an  affidavit  stating 
that  he  made  inquiries  from  the  petitioner's  solicitor  where  the  said 
Charles  Tottenham  resided,  and  was,  on  or  about  the  l6th  of  August, 
informed  by  him  that  the  said  Charles  Tottenham  had  for  the  last 
two  or  three  years  resided  in  England ;  and  the  respondent's  solici- 
tor further  states  in  said  affidavit,  that  he  has  been  informed  and 

(a)  3  Dr.  &  War.  161. 
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believes  that,  for  the  last  five  or  six  years,  the  said  Charles  Totten- 
ham has  not  resided  at  Macmorroogh,  but  has  resided  in  France  or 
England,  and  that  a  receiver  has  been  appointed  over  the  property 
by  the  said  Charles  Tottenham  in  the  cause  of  Johnson  v.  Tottenham 
and  is  still  in  possession. 

On  the  26th  of  August  last  the  respondent's  solicitor  served  a 
notice  on  the  petitioner's  solicitor,  in  which  it  is  stated,  that  *' inas- 
much as  the  respondent's  solicitors  were  informed  that  Charles 
Tottenham,  the  next  friend  of  the  petitioner,  described  in  the 
petition  as  of  Macmorrough,  in  the  county  of  Wexford,  is  not,  nor 
has  been  for  a  considerable  time  previous  to  the  filing  of  the  peti- 
tion, residing  at  Macmorrough,  and  has  been  resident  in  England 
or  elsewhere,  out  of  the  jurisdiction  of  the  Court ;  we  hereby,  by  the 
directions  of  the  respondent,  call  upon  you  to  state  within  one  week 
from  the  date  hereof  whether  you  are  willing  to  give  security  for 
costs ;  and  we  hereby  inform  you  that  in  case  you  refuse  or  decline 
to  give  said  security,  or  to  reply  to  this  notice  within  the  period 
aforesaid,  it  is  tlie  intention  of  the  respondent  to  apply  to  the  Court 
to  stay  further  proceedings  until  security  for  costs  shall  be  given, 
and  that  this  notice  will  be  used  to  charge  you  with  the  costs  of 
any  motion  rendered  necessary  by  such  refusal;  and  we  caution 
you  against  taking  any  proceedings  in  the  meantime."  No  answer 
having  been  given  to  the  said  notice,  noti^^  of  motion  was  served 
on  the  9th  of  October,  and  was  in  the  Vacation  list. 

The  motion  therefore  was  moved  at  the  earliest  period  which  it 
could  have  been  moved,  as  the  last  day  for  serving  notices  for 
Trinity  Term  had  elapsed  when  the  petition  was  filed.  The  cause 
petition  has  not  been  set  down,  and  no  stq>  has  been  taken  in  the 
matter  by  the  respondent.  The  petitioner  insists  that,  the  notice 
of  the  cause  petition  having  been  served  on  the  10th  (^  July,  and 
the  two  months  for  answering  therein  mentioned  having  expired  on 
the  10th  of  September,  the  notice  of  motion  of  the  9th  of  October 
is  too  late. 

According  to  the  cases  in  England,  a  motion  that  the  plaintiff 
should  give  security  for  costs  may  be  made  at  any  time  before  the 
defendant  shall  have  taken  a  step  in  the  cause ;  and  if  it  does  not 
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,e  of  the  bill  that  the  plaintiff  is  resident  out  of 
the  jurisdiction,  the  defendant  may  apply  at  any  time  before  he  shall 

LONG 

have  taken  a  step,  after  he  has  had  knowledge  of  the  fact  that  the  ^^ 

petitioner  is  resident  out  of  the  jurisdiction.  long. 

The  petitioner's  Counsel,  however,  contends  that,  according  to  the  Judgment. 
practice  in  this  Court,  a  defendant  in  a  cause  could  not  move  that 
the  plaintiff  should  give  security  for  costs  on  a  notice  served  after 
the  time  for  answering  had  expired;  and  that  therefore,  where  a 
cause  petition  is  filed,  and  notice  thereof  is  given,  the  notice  of  the 
motion  must  be  served  before  the  time  for  setting  down  the  cause 
has  expired. 

The  cases  on  the  subject  are  referred  to  in  Long  v.  Totten- 
ham  {a);  and  no  doubt  the  late  Master  of  the  Rolls  held,  in  a  case 
not  reported,  that  the  notice  of  motion  must  be  served  before  the 
time  for  answering  had  expired,  and  I  have  followed  that  decision* 
The  ground  of  that  practice,  however,  was  that  the  defendant, 
having  expressly  disobeyed  the  subpoena,  was  in  contempt,  and 
could  not  therefore  apply  to  the  Court.  If  the  contempt  was 
purged  by  filing  the  answer,  the  motion  could  not  be  made,  for 
then  the  defendant  had  taken  a  step  in  the  cause. 

The  question  is,  whether  those  decisions  are  applicable  in  cases 
of  cause  petitions? 

If  an  order  is  made  that  the  respondent  should  answer  interroga- 
tories, the  form  of  order  framed  under  the  New  General  Rules  directs 
the  respondent  to  answer  such  interrogatories  within  a  time  specified 
in  the  order ;  and  if  the  defendant  disobeys  such  order,  he  is  in 
effect  guilty  of  a  contempt  of  Court,  and  an  attachment  may  issue 
to  enforce  an  answer:  and  in  such  case  I  apprehend  the  cases  to 
which  I  have  referred  would  apply,  and  the  notice  of  motion  should 
be  served  before  the  time  for  answering  the  interrogatories  had 
expired.  If,  however,  no  interrogatories  are  filed,  it  is  optional  with 
the  respondent  whether  he  will  file  an  answering  affidavit.  There 
is  no  general  or  other  order  of  the  Court  or  subpoena  requiring  him 
to  answer. 

If  I  should  decide  that  the  notice  of  motion  must  be  served  before 

(a)  1  It.  Cb.  Rep.  127. 
VOL.  1.  79 
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the  time  for  setting  down  the  cause  petition  had  expired,  I  should 
introduce  a  new  rule  of  practice  unknown  in  England  or  Ireland. 
In  England  the  motion  may  he  made  at  anj  time  hefore  the  defend- 
ant takes  a  step  in  the  cause ;  in  Ireland,  at  any  time  before  he  has 
Judgment,      taken  a  step  in  the  cause,  unless  he  is  in  contempt. 

The  form  of  the  subpoena,  where  a  bill  is  filed,  is  given  in  the  ap- 
pendix to  Mr.  Smithes  edition  of  Sir  E.  Sugden's  Orders,  p.  34,  and 
the  defendant  is  thereby  commanded  to  answer  within  two  months, 
&c.,  upon  pain  of  process  against  his  person  and  property  in  case  of 
neglect.  In  the  case  of  cause  petitions,  to  which  interrogatories 
are  not  annexed,  the  respondent  is  guilty  of  no  contempt  in  not 
answering. 

If  the  cause  petition  had  been  actually  set  down  in  the  Lord 
Chancellor's  list^  under  the  18th  of  the  recent  General  Orders,  before 
service  of  the  notice  of  motion,  or  before  the  motion  was  heard,  it 
may  be  doubtful  whether  I  should  be  justified  in  making  an  order 
which  would  have  the  effect  of  staying  the  hearing  of  the  petition ; 
but  in  the  present  case  the  petition  hsB  not  been  set  down,  and  I  am 
of  opinion  that  I  should  make  an  order  similar  to  that  made  in 
Drinan  v.  Mfumix, 

The  present  case  might  perhaps  be  decided  in  favour  of  the  re- 
spondent, on  the  ground  of  the  misdescription  in  the  petition  of  the 
residence  of  the  next  fHend :  Ex  parte  Foley  (a) ;  as  also  on  the 
ground  that  the  notice  of  the  26th  of  August  was  served  within  the 
period  for  answering  mentioned  in  the  notice  served  on  the  10th  of 
July ;  but  I  have  thought  it  better  to  state  my  opinion  on  the  other 
question  which  arises,  as  it  is  Hkely  to  occur  again.  The  order  I 
shall  make  is,  that  the  proceedings  in  this  matter  be  stayed  until  the] 
next  friend  of  the  plaintiff  be  changed  or  she  shall  give  securi^  for 
costs ;  refer  it  to  the  Master  to  measure  the  amount  and  improve  of 
such  security.    Let  the  costs  of  this  motion  be  costs  in  the  cause. 

(a)  1  Bear.  456. 
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WILLIAM  IRELAND  and  Wife,  .  PetiHoners. 

WILLIAM  WILSON,  .        .        .        .  Respondent. 


In  re  Renewable  Leasehold  Conversion  Act. 


June  13,  17, 
Nov,  5. 


The  petition  in  this  matter  prayed  that  the  grants  in  the  petition  Where  the 

boundaries 

mentioned  might  be  executed  by  the  respondent  of  the  lands  com-  have  been  con- 

fdsed,  or  land 

prised  in  two  original  leases,  bearing  date  respectively  the  20th  of  haa  been  en- 

croached    on 

February  1816,  subject  to  the  payment  of  a  perpetual  fee-farm  rent,  by  the  tenant, 

agreed  upon  between  the  petitioners  and  the  said  William  Wilson,  boundaiy^'or 

and  subject  to  the  like  covenants,  conditions,  reservations  and  excep-  ^^^l^^de- 

tions  as  are  contained  in  the  said  original  leases  respectively.  termmed  ^- 

The  quajitity  of  land  demised  by  the  two  leases  .was  318a.     The  &^^}  ^  exe- 
cuted under 
draft  of  the  fee-farm  grant  conveyed  the  lands,  describing  them  the  Renewable 

Leasehold 
by  the  same  boundaries  as  in  the  original  leases.     The  petitioners  Conversion 
,  Act,  either  by 

contended  that  an  additional  quantity  of  land,  amounting  to  120a.,  ejectment,  or, 

passed  under  that  description.     The  respondent,  on  the  other  hand,  outstanding 

Contended  that  this  additional  quantity  was  an  encroadiment  by  the  i^  tihda**^! 

tenant,  and  had  been  demised  by  a  former  owner  of  the  reversion  by  ^^  '^  "^®" 

Form  of  the 
a  lease  of  the  2nd  of  May  1823,  and  he  required  that  this  question  of  order    direct- 

ing  an  issue. 
encroachment  (which  was  the  only  question  between  the  parties)       ^    hie  ^ 

should  be  determined  before  the  execution  of  the  grant.     The  facts  Th®  Court  has 

no   jurisdic- 

are  stated  at  length  in  his  Honor's  judgment.  tion,  on  a  peti- 

tion under  the 
said  Act,  to 
issue  a  com- 
The  Solicitor-General  and  Mr.  H.  Stnythe^  for  the  petitioners  -^  mission  to  as- 

As  to  additional  lands  passing  by  the  original  lease,  cited  Dawson  boundaries. 
y.  M^Intyre  (a).     As  to  the  right  of  renewal,  and  therefore  to  a  fee- 
farm  grant — Trant  v.  Dwyer  {b)  ;  Fitzgerald  v.  Carew  (c)  ;  Ma- 
lone  V.  Gerahiy  (d). 

(a)  12CL&Fin.  151. 

(Jb)  I  Dow.  &  C.  125 ;  S.  C.  2  BU.  N.  S.  17. 

(c)  I  It.  Eq.  Rep.  846.  (d)  5  Ir.  Eq.  Bep.  549. 
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Mr.  Brewster  and  Mr.  Tudor^  for  the  respondent,  cited  Lord 
Courtovm  y.  Ward  (a) ;  Boyle  v.  Olpherts  (b)  ;  M'Causland  v. 
DougUis  (c). 

The  Master  of  the  Rolls. 

In  this  case  a  petition  has  been  presented  under  the  Renewable 
Leasehold  Conversion  Act,  bj  which  the  petitioners  praj  that  the 
respondent  may  execute  to  them,  under  the  provisions  of  the  said 
Act,  grants  in  fee-farm  of  the  lands  and  premises  included  respec- 
tively in  two  leases,  bearing  date  the  20th  February  1716,  and 
hereinafter  more  particularly  referred  to. 

The  facts  of  the  case  are  as  follow  : — 

On  the  20th  February  1716,  Dr.  Edward  Smyth,  the  then  Lord 
Bishop  of  Down  and  Connor,  demised  to  John  White  all  that  the 
farm  and  lands  of  part  of  Blackwood,  called  the  demesne  of  Black- 
wood, Wyseland,  Drumen,  cdicu  Comon,  Glassebane,  and  one  acre 
in  Greages,  with  the  mill  and  land  thereunto  belonging,  bounded 
on  the  east  with  the  Red  Bog,  on  the  south  with  Downings  and 
Greages,  on  the  west  with  John  Dunn's  holding  in  Blackwood, 
and  on  the  north  with  Patrick  and  William  White's  holding  in  said 
town,  containing  215^  acres,  be  the  same  more  or  less,  then  in  the 
actual  possession  of  the  said  John  White  and  his  undertenants, 
situate  in  the  barony  of  Clane  in  the  county  of  Kildare,  excepting 
out  of  said  demise  all  mines  and  minerals,  and  with  liberty  of 
hunting,  hawking,  and  fishing;  to  hold  for  three  lives,  therein 
mentioned,  at  the  rent  of  £67.  5s.  lOd.  The  said  lease  is  stated 
in  the  petition  to  contain  a  covenant  for  perpetual  renewal,  on  the 
payment  of  a  fine  of  a  quarter  of  a  year's  rent  on  the  fall  of  each 
life.    I  have  not  seen  any  copy  of  the  lease,  but  this  is  not  disputed. 

On  the  same  day  the  said  Lord  Bishop  demised  unto  John  Dunn 
all  that  the  farm  and  lands  called  the  Broka,  being  part  of  the  town 
and  lands  of  Blackwood  aforesaid,  containing  102^  acres,  be  the  same 
more  or  less,  then  in  the  possession  of  the  said  John  Dunn  and  his 
undertenants,  situate  in  the  barony  of  Clane  and  county  of  Kildare^ 

(a)  1  Sch.  ft  Lef.  8.  (6)  4  Ir.  Eq.  Rep.  241. 

(c)  Hayes,  254. 
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bounded  on  the  east  with  John  White's  holding  in  said  town,  on  the 
south  with  GreageSy  and  on  the  west  and  north  with  the  Red  Bog^ 
excepting  out  of  said  demise  all  mines  and  minerals,  and  with 
liberty  of  hunting,  hawking,  and  fishing  ;  to  hold  for  three  lives 
therein  mentioned,  at  the  rent  of  £27.  2s.  2d.  The  latter  lease  is 
stated  in  the  petition  to  contain  a  covenant  for  perpetual  renewal,  on 
payment  of  a  fine  of  a  quarter  of  a  year's  rent  on  the  fall  of  each 
life.  I  have  not  seen  any  copy  of  the  lease,  but  this  is  not  dis- 
puted. 

The  estate  and  interest  in  the  said  two  leases  became  vested  in 
William  Wilson,  the  younger,  who  died  in  1787,  leaving Jthree 
daughters  his  co-heiresses-at-law. 

Dora,  the  eldest  daughter,  married  Francis  P.  Ward ;  Anne,  the 
second  daughter,  married  Ebenezer  Low ;  and  Frances,  the  youngest 
daughter,  married  Samuel  Gardiner. 

Samuel  Gardiner  and  Frances  his  wife  di^d,  leaving  the  peti- 
tioner Dorothea  their  only  child  and  heiress-at-law. 

A  deed  of  partition  was  executed  on  the  21st  of  July  1808, 
pursuant  to  a  decree  of  the  Court  of  Exchequer,  between  the  said 
F.  P.  Ward  and  Dora  his  wife,  of  the  first  part,  Ebenezer  Low  and 
Anne  his  wife,  of  the  second  part,  and  the  petitioners  William 
L*eland,  and  Dorothea  his  wife,  of  the  third  part,  whereby  the  said 
lands  contained  in  the  said  two  leases  were  partitioned  and  allotted 
amongst  the  said  parties  as  follows:  that  is  to  say,  the  lands  of 
Broka,  contained  in  the  lease  of  the  20th  February  1716,  made 
to  John  Dunn,  were  allotted  to  Ward  and  wife,  subject  to  the 
payment  of  the  head  rent  and  renewal  fines.  The  lands  comprised 
in  the  other  lease  of  the  20th  of  February  1716  were,  as  I  under- 
stand the  case,  divided  and  partitioned  in  certain  proportions  between 
Low  and  wife,  *and  the  petitioner  William  Lreland  and  Dorothea  his 
wife  ;  the  latter  entering  into  a  covenant  with  Low  and  wife  to  pay 
the  whole  of  the  head  rent  issuing  out  of  the  lands  demised  by  the 
lease  of  the  20th  of  February  1716  to  John  White,  and  to  get  or 
procure  renewals  of  the  original  lease  thereof. 

Dora  Ward  survived  her  husband,  and  afterwards  died  without 
issue,  and  by  her  will  devised  twenty-six  acres  of  the  said  lands  of 
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Broka  to  one  ^Margaret  Draper  and  her  heirs,  free  and  diflcharged 
from^idr  head  rent  and  renewal  fines,  and  bj  her  said  will  she  devised 
the  remainder  of  the  said  lands  of  Broka  to  her  niece  th^  petitioner 
D(HX)thea  and  her  heirs,  subject  to  the  payment  of  the  entire  head 
rent  and  renewal  fines ;  and  also  to  the  payment  of  her  debts  and 
l^acies. 

The  petition  alleges  that  the  debts  amounted  to  £800 ;  that  the 
said  sum  was  the  value  of  the  premises,  and  has  been  discharged 
by  the  petitioner  William. 

The  reversion  in  the  lands  demised  by  the  two  leases  of  the  20th 
of  February  1716  became  vested  in  the  Earl  of  Courtown,  and  by 
indenture  dated  the  5th  of  March  1832  his  Lordship  granted  a 
renewal  of  the  lands  of  Broka  to  the  petitioners  William  Ireland  and 
Dorothea  his  wife  for  three  lives,  all  now  in  being  (it  is  not  stated 
whether  the  renewal  was  to  the  petitioners  William  and  Dorothea 
and  their  heirs,  or  to  the  petitioners  and  the  heirs  of  Dorothea)  ;  and 
by  indenture  of  the  23rd  of  November  1841  the  said  Earl  granted  a 
renewal  of  the  lands  of  Blackwood  (and  its  subdenominations  of 
Wyseland,  Drumen  alias  Comen,  and  Glassebane  as  demised  by  the 
lease  of  the  20th  of  February  1716  to  John  White),  to  hold  to  the 
said  petitioners  for  three  lives,  all  now  in  being.  It  is  not  stated 
whether  this  renewal  was  to  the  petitioners  and  their  heirs,  or  to 
the  petitioners  and  the  heirs  of  Dorothea. 

About  eight  or  nine  years  ago  the  Earl  of  Courtown  conveyed 
the  reversion  of  the  lands  comprised  in  the  said  two  leases  of  the 
20th  of  February  1716  to  the  respondent  William  Wilson,  Esq.,  to 
whom  the  rent  has  since  been  paid. 

On  the  5th  of  June  1850  the  petitioner  famished  to  the  respon- 
dent William  Wilson  for  his  approval  a  draft  of  a  grant  in  fee-farm, 
under  the  provisions  of  the  Renewable  Leasehold  Conversion  Act, 
of  the  lands  comprised  in  the  lease  of  the  .20th  of  February  1716  to 
John  White,  describing  the  premises  as  in  the  original  lease. 

The  question  in  dispute  between  the  parties  is, — what  was  demised 
by  the  two  leases  of  1716? 

The  respondent  in  his  answering  affidavit  states  that  the  leases 
of  1716  respectively  contain  a  covenant  that  the  lessee,  his  heirs  and 


Digitized  by 


Google 


CHANCERY  REPORTS. 


627 


assigns,  would  well  and  sufficiently  support,  maintain  and  keep  up  in 
staunch  and  tenantable  order  and  repair  the  boundaries  of  the  demised 
premises  ; — ^that  the  quantity  of  land  demised  by  the  lease  to  John 
White  was  two  hundred  and  fifteen  acres  and  a-half^  and  to  John 
Dunn  one  hundred  and  two  acres  and  a-half,  making  together  three 
hundred  and  eighteen  acres, — and  that  the  petitioners  claim  about 
four^hundred  and  forty-six  acres  as  demised  by  the  said  two  leases, 
showing  an  excess  of  upwards  of  one  hundred  and  twenty  acres 
beyond  the  quantity  actually  demised, — ^there  having  been,  as  the 
respondent  alleges,  an  encroachment  in  the  case  of  each  of  the  said 
leases  of  1716  by  the  petitioners. 

The  way  in  which  these  encroachments  took  place,  according  to 
the  case  made  by  the  respondent,  was  this: — ^In  the  year  1780  the 
Grand  Canal  Company  made  a  cut  or  branch  through  the  Red  Bog 
(which  is  stated  as  one  of  the  boundaries  in  the  said  two  leases),  in 
such  a  way  that  about  eighty  acres  of  the  Bog  became  bounded  on 
three  sides  by  the  canal  cut»  and  on  the  fourth  side  by  the  demised 
premises.  The  Red  Bog  is  stated  in  the  lease  of  1716,  made  to 
John  White,  to  be  the  eastern  boundary  of  the  demised  premises, 
and  the  lease  of  1716  made  to  John  Dunn  states  that  the  premises 
thereby  demised  were  bounded  on  the  west  and  north  by  the  Red 
Bog. 

The  petitioners  insist  that  the  canal  cut  was  made  along  the 
boundary  of  the  demised  premises,  separating  them  from  the  Red 
Bog. 

The  respondent  insists  that  the  canal  cut  was  made  through  the 
Red  Bog,  and  that  the  portion  of  the  Red  Bog  separated  from  the 
rest  by  the  said  cut  is  the  estate  in  fee  of  the  respondent,  subject  to 
a  lease  made  on  the  2nd  of  May  1823,  by  the  Earl  of  Courtown, 
from  whom  the  respondent  purchased,  to  the  petitioner  William 
Ireland. 

The  respondent  further  alleges  that  the  turf  on  the  portion  of 
the  Red  Bog,  thus  inclosed  by  the  canal  cut,  having  been  cut  out, 
and  that  portion  of  the  bog  having  become  to  a  considerable  extent 
drained,  and  fit  for  pasturage,  is  what  is  called,  in  the  petition, 
moory  pasture,  bottom  land. 
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The  respondent  then  insists  that  neither  the  Earl  of  Conrtown 
nor  he  were  parties  to  the  deed  of  partition,  or  in  any  manner 
bound  thereby,  so  far  as  same  purported  to  divide  a  greater  quantity 
of  land  than  was  demised  by  the  two  leases  of  1716. 

The  affidavit  of  the  respondent  then  states  the  lease  of  the  2nd 
of  May  1823,  whereby  the  then  Earl  of  Courtown  demised  to  the 
petitioner,  William  Ireland,  certain  portions  of  the  Red  Bog  therein 
particularly  described,  to  hold  to  the  said  William  Ireland  and  his 
heirs,  for  the  life  of  Samuel  Gardiner  Ireland ;  and  the  respondent 
insists  that  the  portion  of  the  Red  Bog  claimed  by  the  petitioners, 
as  having  been  demised  by  the  leases  of  1716,  was  in  fact  included 
in  the  lease  of  1823,  and  that  the  petitioners,  having  defaced  and  con- 
fused the  boundaries  between  the  premises  demised  in  1716  and  in 
1823,  seek  to  claim  the  portion  of  land  called,  in  their  petition, 
moory  pasture  land,  as  part  of  the  premises  demised  in  1716,  such 
portion  being  in  fact  part  of  the  Red  Bog,  one  of  the  boundaries 
stated  in  the  leases  of  1716,  and  included  in  the  premises  demised 
by  the  lease  of  1823. 

A  copy  of  the  proposed  fee-farm  grant  of  the  lease  of  the  20th 
February  1716,  made  to  John  White,  has  been  engrossed  by  the  peti- 
tioners, and  the  granting  part  is  as  follows : — **  And  this  indenture 
witnesseth,  that  in  compliance  with  the  provisions  of  the  said  recited 
Act  (that  is,  the  Renewable  Leasehold  Conversion  Act),  and  for  and 
in  consideration,  &c.,  he  the  said  William  Wilson  (the  respondent) 
doth  grant  and  confirm  unto  the  said  William  Ireland  and  Dorothea 
Ireland  otherwise  Gardiner  his  wife  (in  their  actual  possession,  &c.), 
and  to  their  heirs  or  assigns,  all  that  and  those  the  lands  and  farm 
of  part  of  Blackwood,  called  the  demesnes  of  Blackwood,  Wyseland, 
Drumen,  alicu  Comon,  Glassebane,  and  one  acre  in  Greages,  with 
the  mill  and  land  thereunto  belonging,  and  which  in  said  original 
lease  are  stated  to  be  bounded  as  follows;"  and  then  follows  a  state- 
ment of  the  boundaries  exactly  taken  from  the  original  lease.  The 
respondent,  however,  contends  that  as  the  petitioners  allege  that  the 
portion  of  land  in  dispute  will  pass  under  the  said  description,  the 
question  should  now  be  determined,  and  should  not^be  postponed 
until  the  expiration  of  the  lease  of  1823,  at  which  period  the 
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respondent  may  find  it  more  difficult  than  at  present  to  have  the 
question  of  boundary  ascertained. 

The  respondent  does  not  in  any  manner  dispute  his  liability  to 
grant  in  fee-farm  the  lands  included  in  the  leases  of  17 16  under  the 
provisions  of  the  statute.  The  only  question  in  dispute  is  the  part 
and  parcel  question. 

The  respondent,  by  his  affidavit,  seeks  that  I  should  refer  it  to 
the  Master  to  settle  the  conveyance,  but  it  would  not  be  reasonable 
to  cast  upon  the  Master  the  decision  of  the  question  of  boundary. 

I  have  felt  some  difficulty  as  to  the  course  to  be  pursued.  In 
the  case  of  Trant  v.  Dwyer  (a),  a  bill  was  filed  by  the  tenant  for 
the  specific  performance  of  a  covenant  for  perpetual  renewal,  the 
defendant  having  refused  to  renew ;  one  of  the  grounds  of  refusal 
being  that  the  plaintiff  had  made  an  encroachment  on  the  estate  of 
the  defendant. 

The  Court  of  Exchequer  in  Ireland,  when  the  cause  came  oti  for 
hearing,  ordered  the  cause  to  stand  over,  with  liberty  to  the  defend- 
ant to  bring  an  ejectment  for  such  part  of  the  premises  as  he  should 
be  advised,  the  object  of  the  order  being  to  have  the  question, 
whether  or  not  there  had  been  an  encroachment,  decided  before  the 
renewal  was  decreed.  The  defendant  succeeded  in  the  ejectment, 
thereby  establishing  that  there  had  been  an  encroachment  to  the 
extent  of  234  acres  or  thereabouts.  On  the  final  hearing  of  the 
cause,  the  Court  of  Exchequer  decided  that  the  plaintiff  was  entitled 
to  a  decree  for  a  specific  performance,  on  payment  of  the  rent  and 
renewal  fines,  and  of  all  costs  at  law  and  the  costs  of  the  cause ;  and 
the  decree  amongst  other  matters  directed,  "  That  in  case  the  parties 
differed  about  the  description  of  the  premises,  or  otherwise  about 
the  terms  of  the  renewal,  it  should  be  referred  to  a  Baron  to 
settle  and  approve  of  a  draft  thereof,  having  regard  to  the  said 
verdict,  so  as  not  to  include  in  the  said  renewal  a  demise  of  any 
part  of  the  bog  so  recovered."  The  decree  of  the  Court  of  Ex- 
chequer was  affirmed  by  the  House  of  Lords.  Lord  Lyndhurst,  in 
giving  judgment,  no  doubt  said  that  l*^  if  the  landlord  had  been  at  all 
anxious  about  the  fine — if  that  had  been  the  real  object  of  contest 

(a)  2  BH.  N.  S.  17. 
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between  the  parties,  it  was  easy  for  him  to  offer  to  renew  the  lease 
on  the  old  terms,  in  the  language  of  the  original  lease,  and  without 
any  prejudice  to  the  question  of  encroachment."  The  course,  how- 
ever,  adopted  by  the  Court  of  Exchequer,  of  having  the  question  of 
encroachment  decided  before  the  renewal  was  granted,  and  having 
the  part  which  appeared  to  have  been  encroached  excluded  from 
the  renewal,  was  not  objected  to  in  the  judgment  in  tbe^  House  of 
Lords ;  and  it  would  appear  not  to  be  reasonable  to  the  respondent, 
wh^re  the  petitioners  admit  they  claim  a  very  considerable  extent 
of  acreage  beyond  that  in  terms  demised  by  the  leases  of  1716, 
to  require  the  respondent  to  execute  fee-farm  grants,  stating  the 
boundaries  as  Jn  the  original  leases,  the  petitioners  being  in  pos- 
session of  the  disputed  portion,  and  the  respondent  being  unable 
to  bring  an  ejectment,  his  case  being  that  the  disputed  portion  .was 
included  in  the  lease  of  1823  to  the  petitioner  William  Ireland, 
which  lease  is  for  a  life  still  in  being. 

I  have  been  furnished  by  Counsel  on  each  side  with  the  order 
which  each  party  proposes  should  be  made,  but  in  each  order  it 
is  proposed  that  an  ejectment  should  be  brought.  If  the  question 
was  simply  one  of  alleged  encroachment,  I  should  follow  in  sub- 
stance the  order  of  the  Court  of  Exchequer  in  the  case  of  Trant 
V.  Dtayer^  but  the  question  in  this  case  is  not  pn^rly  so  much  a 
question  of  encroachment  as  a  question  of  boundary  ;  that  is  to 
say,  whether  the  part  in  dispute  is  included  within  the  leases  of 
1716,  or  the  lease  of  1823  ?  The  respondent  admits  he  has  no  legal 
title,  his  case  being  that  the  portion  in  dispute  was  demised  by  the 
lease  of  1823,  which  lease  is  still  subsisting.  I  do  not  therefore  see 
how  the  question  can  be  decided  by  ejectment 

The  most  satisfactory  course  would  be  to  issue  a  commission  to 
ascertain  the  boundaries ;  but  I  apprehend  I  have  no  jurisdiction 
on  this  petition  to  issue  such  a  commission.  If  the  petitioners  have 
confused  the  boundaries  under  circumstances  which  would  give  a 
Court  of  Equity  jurisdiction,  such  jurisdiction  could  only  be  exer- 
cised upon  a  bill  or  petition  b^  the  respondent  under  the  Court  of 
Chancery  (Irelaijd)  Regulation  Act.  The  cases  in  which  Courts  of 
Equity  exercise  jurisdiction  in  case  of  confusion  of  boundaries  are 


Digitized  by 


Google 


CHANCERY  REPORTS. 


631 


referred  to  in  the  case  of  0*Hara  v.  Strange  (a),  and  in  the  note  to 
Wiike  V.  Conyeri — Leading  Casee  in  Equity^  vol.  2,  p.  323. 

On  the  whole,  I  think  the  only  mode  of  ascertaining  the  matter  in 
dispute  is  by  directing  an  issue.  I  have  drawn  up  the  leading  order ; 
but  in  order  that  the  question  may  be  dearly  brought  before  the 
jury,  and  that  the  party  in  the  wrong  may  be  made  liable  for  all 
costs,  I  shall  require  the  parties  to  have  a  trace  made  on  a  copy 
of  the  Ordnance  Survey  map,  clearly  pointing  out  the  part  in  dis- 
pute. A  reference  to  such  map,  by  the  leading  order  in  the  manner 
in  which  such  order  is  drawn  up,  will  prevent  any  difficulty  in 
having  the  real  matter  in  dispute  finally  ascertained  upon  the  trial 
of  the  issue. 

I  obserye  that  Mr.  and  Mrs.  Low  and  Margaret  Draper  have  no 
notice  of  this  petition.  It  is  of  course  necessary  before  any  order  is 
entered  that  they  should  have  notice,  as  they  are  or  may  claim  to  be 
interested  in  the  question. 

As  soon  as  the  ^map  or  maps  shall  be  prepared,  the  order  shall 
be  entered.' 

The  maps  having  been  made,  the  following  order  was  made  in 
Hilary  Term  1852:— 

The  petitioners  and  respondent  having  had  traces  made 
on  copies  of  the  Ordnance  Survey  map  of  the  lands  and 
premises  which  they  respectively  contend  were  within 
the  boundaries  of  the  respective  leases  of  the  20th  day  of 
February  1716,  let  same  be  signed  by  the  Registrar:  and 
the  petitioners  insisting  that  the  portion  marked  on  the 
respondent's  map  with  the  letter  A,  and  coloured  yellow, 
was  included  within  the  boundaries  of  the  lease  of  the  20th 
of  February  1816,  executed  by  Doctor  Edward  Smyth,  then 
Lord  Bishop  of  Down  and  Connor,  to  John  White,  and 
that  the  portion  marked  on  the  respondent's  map  with  the 
letter  B,  and  coloured  blue,  was  included  within  the  boun- 
daries of  the  lease  of  the  20th  of  February  1716  from  the 
said  Lord  Bishop  of  Down  and  Connor  to  John  Dunn  ;  and 
the  respondent  insisting  that  the  portions  coloured  yellow  and 

(a)  11  Eq.  It.  Rep.  262. 
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blue  on  the  respondent's  map,  and  marked  with  the  letters 
A  and  B,  were  not  included  within  the  boundaries  of  sud 
leases  respectively  ;  let  said  petition  stand  over,  and  let  an 
issue  be  tried  at  the  next  Assizes  for  the  county  of  Eildare 
by  a  special  jury  of  the  said  county,  to  try  and  inquire,  first, 
whether  the  portion  of  land  or  bog  coloured  yellow  and 
marked  with  the  letter  A  on  the  respondent's  copy  of  the 
Ordnance  Survey  map,  or  any  and  what  part  thereof,  was 
included  within  the  boundaries  in  the  lease  of  the  20th  of 
February  1716  from  the  then  Lord  Bishop  of  Down  and 
Connor  to  John  White ;  secondly,  whether  the  portion  of 
land  or  bog  coloured  blue  and  marked  with  the  letter  B  on 
the  respondent's  said  copy  of  the  Ordnance  Survey  map,  or 
any  and  what  part  thereof,  was  included  within  the  boun- 
daries of  the  said  lease  of  the  20th  of  February  1816  from 
the  said  Lord  Bishop  of  Down  and  Connor  to  John  Dunn  ; 
and  let  the  petitioners  be  plaintiffs  in  the  said  issue;  all 
matters  of  form  to  be  admitted ;  and  let  there  be  a  clause 
of  view  in  the  distringas ;  and  reserve  further  order  and 
the  question  of  costs. 

Bolls  Petition  Book,  41,  fol  86. 
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LYMBERRY  v.  HELSHAM. 


Dec,  3. 

BLOOD,  PeHtioner;  HELSHAM,  Respondent.  1852. 

Jan,  13. 

A  receiver  had  been  appointed  in  the  cause  of  Lymberrv  v.  Helsham  ^  receiTer 

*^^  ^  ^  cannot  be  ap- 

over  the  tithe  rentcharge,  and  other  ecclesiastical  dues,  of  a  living  of  pointed  or  ex- 
tended oyer 
which  the  defendant  the  Reverend  Henry  Helsham  was  the  incum-  tithe  rent. 

charge   by- 
bent.     A  petition  was  presented  in  the  matter  to  extend  the  receiver  petition  under 

to  two  judgments  under  the  5  &  6  ^.  4,  c.  55,  and  3  &  4  Vic.  4^   c.    55,  or 

c.  105.     The  facts  are  fully  stated  in  the  judgment.  ^  jq^      ^' 

Mr.  Hemphill^  for  the  petitioner. 

Prior  to  the  3  &  4  Vic.  c.  105,  it  had  never  been  decided  whether  Argument, 
or  not  a  benefice  with  cure  of  souls  could  be  extended  under  an  elegit. 
An  advowson  in  gross  could  not  be  extended  because  it  was  not 
capable  of  being  appraised.  But  there  was  not  the  same  objection  to 
ecclesiastical  tithes  being  extended.  However,  difficulty  might  have 
arisen  as  to  the  extending  of  tithes,  not  on  the  grounds  of  public 
policy,  but  from  the  nature  of  the  property.  The  Statute  of  West- 
minster 2  uses  the  word  *'  land,"  and  it  might  have  been  held  that 
land  did  not  include  tithes  either  spiritual  or  lay.  But  there  was 
no  express  decision  at  the  time  of  the  passing  of  the  3  <&  4  Vic. 
c.  105,  that  tithes  were  not  extendible  :  Gilbert  on  Executions^ 
pp.  38,  39 ;  Harwood  v.  Payte  (a).  Bishop's  lands  and  Abbey  lands 
were  extendible:  Bro.  Abr.,  Elegit,  1,  8,  9.  An  ejectment  might 
have  been  brought  for  tithes  both  lay  and  spiritual :  Baldwin  v. 
Wyre  (b).  By  the  English  statute  of  13  Eliz.  c.  20,  clergymen 
were  prevented  from  charging  their  benefices  or  alienating  their 
tithes,  which  in  the  early  period  of  English  history  and  until  the 
thirteenth  century  were  alienable.  The  statute  of  Eliz,  was  in 
force  in  England  at  the  passing  of  the  Statute  of  Frauds,  and  influ* 

(a)  Styles,  161,  168.  (6)  Cio.  Car.  301. 
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^1*        enced  the  Courts  in  holding  that  tithes  could  not  he  extended  under 
'—V-—'     the  latter  statute.     But  in  this  country  there  is  nothing  in  the 

JLYMBERRT 

fj^  statute  law   to  prevent  a  clergyman  from  charging  his  benefice  r 

HEL8HAM.  RohtHSOfi  V.  Wynne  (a)  ;  Wise  v.  Beresford  {b).  This  case  there- 
Argument,  ^ore  is  not  embarrassed  by  the  only  difficulty  which  Lord  Cran worth 
had  to  deal  with  in  his  decision  in  Hawkins  v.  GcUhercole  (c).  In 
that  case  it  was  held  that  a  judgment  was  a  charge  on  ecclesiastical 
tithes  under  the  1  &  2  Vic.  c.  1 1 0,  s.  1 3,  which  corresponds  verbatim 
with  the  3  &  4  Vie.  c.  105,  s.  22.  If  the  word  "tithes"  in  the 
22nd  section  includes  ecclesiastical  tithes,  the  same  word  'Hithes" 
must  have  the  same  meaning  in  the  19th  section,  bj  which  the 
Sheriff  is  authorised  to  deliver  execution  of  *'  rectories  and  tithes.'^ 
Tithes  therefore  are  extendible  under  this  statute,  and  if  so,  we  are 
entitled  to  a  receiver  under  the  first  part  of  the  2l6t  section.  But 
the  remedy  by  receiver  is  by  no  means  co-extensive  with  the  right 
to  issue  an  elegit.  The  latter  part  of  the  2]8t  section  gives  power  to 
the  Court  to  appoint  a  receiver,  on  petition,  oyer  "any  property  of 
such  judgment  debtor,  i^hich  such  judgment  creditor  would  or  could 
make  available  for  the  payment  of  his  judgment  debt  bj  filing  (after 
a  writ  of  execution  had  been  issued  and  returned  at  law  on  such 
judgment)  a  bill  in  a  Court;  of  Equity,  or  by  any  writ  of  exetmti^m 
at  law,  or  (subject  to  the  proviso  hereinafter  contained)  bj  petition 
under  the  provisions  of  this  Act."  The  words  of  the  section  are 
very  large  ;  and  this,  being  a  remedial  statute,  should  be  construed 
liberally,  so  as  to  extend  to  every  property  which  the  judgment 
creditor  could  have  availed  himself  of  in  a  Court  of  Equijty  under 
the  22nd  section  :  Smith  ▼.  Egar  {d) ;  M^Dermatt  v.  Moylan  («) ; 
Hackett  Y.  Farrell  if)  ;  Reilly  on  Receivers,*^:  76,  77.  These 
are  "tithes"  over  which  the  respondiant  had,  at  the  time  of  enter- 
ing up  the  judgment,  "a  disposing  power"  within  the  22nd  section. 
By  the  21st  section  a  judgment  creditor  may  have  a  r^eiver  over 
any  "property  of  the  judgment  debtor  which  such  creditor  would 
or  could  make  available  for  the  payment  of  his  judgment  debt,  &C., 

(a)  Hayes,  336.  (6)  3  Dr.  &  War.  276. 

(c)  1  Sim.,  N.  S.  63.  (<0  Sausse  &  Sc.  238. 

(e)  Longf.  &  T.  555.  (/)  4  Ir.  Eq.  Bep.  520. 
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by  any  writ  of  execution  at  law**  The  petitioner  might  have  made 
this  property  available  by  a  sequestration ;  and  a  sequestration  is 
''  a  writ  of  execution  At  law,"  though  directed  to  the  Bishop.  The 
case  of  Cassidy  v.  Hopkins  (a)  is  not  an  authority  for  a  limited  con- 
struction of  the  latter  part  of  the  22nd  section  ;  for  in  that  case  the 
property  could  not  be  made  available  for  the  judgment  directly,  but 
only  through  the  medium  of  a  plentuy  suit.  The  objection  on  the 
ground  of  policy  may  be  removed,  for  provision  may  be  made  in  a 
petition  matter  under  this  Act  as  well  as  in  a  plenary  suit.  In  this 
case  no  such  inconvenience  will  arise,  for  that  provision  has  already 
been  made  in  the  cause. 


1851. 
Rolk. 

LYMBERRY 

V, 
HELSHAM. 

Argument. 


The  Master  of  the  Rolls. 

Two  judgments  were  obtained  in  Michaelmas  Term  1841,  by  one 
Catherine  Blood,  against  the  respondent,  the  Rev.  Henry  Helsham, 
each  for  the  sum  of  £200.  The  said  Catherine  Blood  having  died, 
the  petitioner,  John  Vincent,  obtained  administration  with  the  will 
annexed  to  the  said  Catherine  Blood,  and  issued  writs  of  scire 
facias^  and  obtained  judgments  of  revival  on  the  24th  of  October 
1850,  and  on  the  15th  of  October  1851  the  said  John  Vincent  pre- 
sented a  petition  under  the  5  &  6  W,  4,  c%  55,  and  3  <&  4  Vic,  c.  105, 
and  has  moved  that  the  receiver  appointed  in  the  cause  of  Lymberry 
and  Smith  v.  the  said  Rev.  Henry  Helsham,  over  the  rentcharge  in 
lieu  of  tithes  and  tithe  composition,  and  all  other  ecclesiastical  dues 
and  emoluments  accruing  out  of  the  Union  of  Rosbercon,  Dysart- 
more,  .Shambo,  Ballygowran,  and  Kilmackavogue,  in  the  county  of 
Kilkenny  and  diocese  of  Ossory,  to  which  the  said  respondent  is 
entitled  as  rector,  may  be  extended  to  this  matter,  for  payment  of 
the  sums  due  to  the  petitioner. 

The  question  which  arises  in  this  case  is,  whether  under  the  said 
statutes,  or  either  of  them,  a  receiver  can  be  ^pointed  over  tithe 
rentcharge,  or  if  the  receiver  has  been  appointed  in  a  cause,  whether 
he  can  be  extended  to  the  matter  ? 

It  is  enacted  by  the  5  &  6  W.  4,  c.  55,  s.  31,  that  <<It  shall  be 
lawful  for  any  person  entitled  to  sue  out^  or  who  already  has  sued 

(a)  10  Ir.  Eq.  Rep.  208. 


1852. 
Jan,  13. 

Judgment, 
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1852.        out  a  writ  of  elegit  upon  any  judgment  recovered  in  any  of  hia 
RoUs, 
V— — V— ^^     Majesty's  Courts  at  Dublin,  or  to  issue,  or  who  has  issued,  execution 

liTMBERBY 

^^  in  any  suit  or  proceeding  on  any  recognizance  there,  to  apply  by 

HEL8HAM.  petition  to  the  Court  of  Chancery,  &c.,  for  an  order  that  a  receiver 
Judgment,  may  be  appointed  of  the  rents  and  profits  of  the  entire,  and  not  a 
moiety  only,  of  all  lands,  tenements  and  hereditaments  which  he 
would  be  entitled  to  have  extended  or  appraised  under  a  writ  of 
elegit,  or  extended,  seized  or  taken  under  a  writ  of  levari  facicUj 
or  other  proceeding  on  such  recognizance,  or  to  have  a  receiver 
thereof  appointed  by  that  Court  extended  to  that  matter;  and  it 
shall  be  lawful  for  the  Court  to  appoint  or  extend  a  receiver  ac- 
cordingly over  the  whole  thereof,  or  over  so  much  thereof  as  shall 
appear  to  it  sufficient  for  the  purpose  of  paying  the  sum  due  on 
such  judgment  or  recognizance.'' 

The  provisions  of  that  Act  were  amended  by  the  3  &  4  Vic. 
c.  105;  and  it  is  enacted  by  the  21st  section  of  the  latter  statute 
that  "  It  shall  be  lawful  for  any  person  entitled  to  sue  out,  or  who 
has  already  sued  out,  a  writ  of  elegit  upon  any  judgment  recovered 
in  her  Majesty's  Courts  of  Dublin,  or  to  issue,  or  who  has  issued, 
execution  in  any  suit  or  proceeding  on  any  recognizance  there,  to 
apply  by  petition  to  the  Court  of  Chancery  &C.,  for  an  order  that  a 
receiver  may  be  appointed  over  any  lands,  tenements,  rectories^ 
tithes,  annuities,  rents  or  hereditaments  by  this  Act  made  liable  to 
be  seized,  extended,  appraised  or  taken  in  execution  on  any  such 
judgment."  The  section  then  contains  a  provision  authorising 
an  application,  by  petition,  to  appoint  a  receiver  over  Grovemment 
stock,  &C.,  which  has  no  bearing  on  the  question  which  arises  in  Uiis 
case ;  and  the  section  then  proceeds  to  enact  '^  That  in  proceeding 
under  "  the  5  <&  6  W.  4,  c.  55,"  and  this  Act,  the  said  Court  of 
Chancery,  &c.,  shall  have  power  to  appoint  or  extend  a  receiver  in 
a  summary  way,  on  a  petition  at  the  instance  of  such  person,  over 
any  property  of  such  judgment  debtor,  which  such  creditor  (f.  e. 
any  person  entitled  to  sue  out  or  who  has  sued  out  an  elegit)  would 
or  could  make  available  for  payment  of  the  judgment  debt,  by  filing 
(after  a  writ  of  execution  had  been  issued  and  returned  at  law  upon 
such  judgment)  a  bill  in  a  Court  of  Equity,  or  by  any  writ  of  exe- 
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cution  at  law,  or  (subject  to  the  proviso  hereinafter  contained)  by         1852. 
petition  under  the  provisions  of  this  Act;  and  it  shall  be  lawful  for     s.^ — v-^ 

,        rt  LYMBERRY 

the  Court  to  appoint  or  extend  a  receiver  accordingly  over  the  ^^ 

whole  thereof,  or  over  so  much  thereof  as  shall  appear  to  be  suffi-  helsham. 
cient  for  the  purpose  of  paying  the  sum  due  on  such  judgment  or  Judgment. 
recognizance.'*  What  "  the  proviso,  hereinafter  contained  "  adverts 
to  is  not  very  clear,  as  there  is  no  proviso  in  that  section ;  possibly 
it  may  be  the  proviso  in  the  22nd  section.  Nothing,  however, 
appears  to  turn  upon  that  in  the  present  case.  The  entire  of 
this  part  of  the  section  is  obscure,  and  difficult  to  understand. 

Two  questions  are  to  be  considered  :  first,  the  construction  of 
the  31st  section  of  the  5  &  6  ^.  4,  c.  55,  and  the  construction  of 
the  first  part  of  the  21st  section  of  the  3  &  4  Vic.  c  105 ;  and 
secondly,  the  construction  of  the  latter  portion  of  that  section  to 
which  I  have  referred. 

With  respect  to  the  5  &  6  JT.  4,  it  authorises  a  party  entitled  to 
sue  out,  or  who  has  sued  out,  a  writ  of  elegit  on  any  judgment,  to 
apply  by  petition  for  an  order  that  a  receiver  may  be  appointed  of 
the  rents  and  profits  of  the  entire  '^of  all  lands,  tenements  and 
hereditaments  which  he  would  have  been  entitled  to  have  extended 
or  appraised  under  a  writ  of  elegit." 

The  21st  section  of  the  3  &  4  of  the  Queen  uses  the  words 
''lands,  tenements,  reciorieSf  tithes,  annuities,  rents  or  heredita- 
ments," but  then  follow  the  words  "  by  this  Act  made  liable  to  be 
seized,  extended,  appraised,  or  taken  in  execution  on  any  such 
judgment." 

As  the  receiver  is,  therefore,  by  the  21st  section,  to  be  appointed 
over  the  '*  lands,  tenements,  rectories,  tithes,"  &c.,  by  the  said  Act 
liable  to  be  seized,  extended,  appraised,  or  taken  in  execution,  it  is 
necessary  to  refer  back  to  the  19th  section,  to  ascertain  what  lands, 
tenements,  rectories,  tithes,  &C.,  are  liable  to  be  so  seized,  extended, 
&c.y  and  whether  the  words  ''rectories  and  tithes"  in  the  19th 
section  include  ecclesiastical  rectories  and  tithes. 

The  19th  section,  amongst  other  things,  enacts,  that  "It  shall  be 
lawfcil  for  the  Sheriff  or  any  other  officer  to  whom  any  writ  of 
elegit  or  any  precept  in  pursuance  thereof  shall  be  directed,  at 
VOL.  1.  •  81 
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1852. 
Rolls, 

LTMBERRr 

HEL8HAM. 
Judgment, 


the  suit  of  any  persoo,  upon  anj  judgment  which  at  the  time  ap- 
pointed for  the  commencement  of  this  Act,  *  Ist  Novemher  1840/ 
shall  have  been  recovered,  or  shall  be  thereafter  recovered,  in 
any  action  in  any  of  her  Majesty's  Superior  Courts  at  Dublin,  to 
make  and  deliver  execution  unto  the  party  in  that  behalf  suing, 
of  all  such  lands,  tenements,  rectories^  tithes,  rents  and  here- 
ditaments, including  lands  and  hereditaments  which  may  be  of  copy- 
hold tenure,  as  the  person  against  whom  execution  is  so  sued,  or 
any  person  in  trust  for  him,  shall  have  been  seised  or  possessed 
of  at  the  time  of  entering  up  the  said  judgment,  or  at  any  time  after- 
wards, or  over  which  such  person  shall  at  the  time  of  entering  up 
such  judgment,  or  at  any  time  afterwards,  have  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit,  in  like  manner  as  the  Sheriff  or  other  officer 
may  now  make  and  deliver  execution  of  one  moiety  of  the  lands 
and  tenements  of  any  person  against  whom  a  writ  of  elegit  is  sued 
out:  which  lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments, by  force  and  virtue  of  such  execution,  shall  accordingly  be 
held  and  enjoyed  by  the  party  to  whom  such  execution  shall  be  so 
made  and  delivered,  subject  to  such  account,  in  the  Court  out  of 
which  such  execution  shall  have  been  sued  out,  as  a  tenant  by 
elegit  is  now  subject  to  in  a  Court  of  Equi^.** 

The  late  Master  of  the  Rolls,  in  his  judgment  in  the  case  of 
Digby  v.  Irvine  (a),  in  adverting  to  the  19th  section,  stated : — "  In 
ascertaining  the  object  of  that  section,  and  its  due  construction, 
it  is  necessary  to  inquire  what  the  law  was  before  the  enactment  of 
the  statute,  and  what  were  the  mischiefs  it  was  intended  to  remedy.'' 
In  a  subsequent  passage  of  the  judgment  (page  155)  his  Lordship 
stated  : — "  There  is  not  a  single  intimation  of  the  intention  of  th« 
Legislature  to  enlarge  the  description,  or  change  the  character  of, 
the  estates  which  might  be  extended  upon  an  elegit  under  the 
Statute  of  Westminster,  or  the  Statute  of  Frauds." 

It  is  therefore  proper  and  necessary,  in  seeking  to  arrive  at  a 
true  construction  of  the  19th  section  of  the  statute,  to  consider 
what  the  law  was  under  the  Statute  of  Westminster,  and  the  Statute 


(a)  See  Dighn  t.  Irvine,  6  Ir.  Eq.  Rep.  153. 
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of  Frauds,  and  whether  tithes  and  other  ecclesiastical  property  could, 
under  those  statutes,  be  extended  under  an  elegit. 

In  Lord  Cokeys  Commentary  an  Magna  Charta  (a),  he  explains 
the  clause  in  the  charter,  which  relates  to  the  clergy,  thus : — *'  That 
all  ecclesiastical  persons  shall  enjoy  all  their  lawful  jurisdictions 
and  other  their  rights  wholly  without  any  diminution  or  subtraction 
whatsoever."  And  in  page  4  he  states  what  those  rights  and  pri- 
vileges were ;  and  amongst  other  matters  he  states  that  "  if  a  person 
be  bound  in  a  recognizance  in  the  Chancery  or  in  any  other  Court, 
&c.,  and  he  pay  not  the  sum  at  the  day,  by  the  Common  Law,  if  the 
person  had  nothing  but  ecclesiastical  goods,  the  recognizee  would 
not  have  had  a  levari  fcusias  to  the  Sheriff  to  levy  the  same  of  those 
goods ;  but  the  writ  ought  to  be  directed  to  the  Bishop  of  the  dio- 
cese to  levy  the  same  of  his  ecclesiastical  goods.'' 

Lord  Cokey  in  his  Commentary  on  the  Statute  of  Westminster  (b\ 
and  upon  the  words  " medietatum  terra  swe^*  says : — *' It  is  to  be 
observed  that  the  general  words  of  the  Act  do  not  take  away  the 
privilege  which  the  law  giveth  to  any  person." 

The  Statute  of  Westminster  the  Second  authorises  the  Sheriff  to 
deliver  to  the  plaintiff  all  the  chattels  of  the  debtor  (saving  only  his 
oxen  and  beasts  of  his  plough),  and  the  one-half  of  his  land,  until  the 
debt  be  levied  upon  a  reasonable  price  or  extent. 

Although  the  word  'Mands"  is  used  in  the  Statute  of  Westmin- 
ster, yet  tenements  were  held  to  be  extendible  under  an  elegit. 

Thus  a  rentcharge  was  held  to  be  extendible  :  Bro.  Elegit,  p.l3  ; 
Moor,  p.  32  ;  and  so  also  a  reversion  :  Gilbert  on  Execution^  p.  38. 

By  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  10  (Eng.),  7  W.  3, 
c.  12,  s.  12,  s.  7  (Ir»)y  it  was  enacted  ''  That  it  shall  and  may  be 
lawful  for  every  Sheriff,  &c.,  to  whom  any  writ  or  precept  is  or  shall 
be  directed,  at  the  suit  pf  any  person  or  persons,  of,  for  or  upon  any 
judgment,  &C.,  to  do,  make  and  deliver  execution  unto  the  party  in 
that  behalf  suing,  of  all  such  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  as  any  other  person  or  persons  be  in  any  manner 
or  wise  seised  or  possessed,  or  hereafter  shall  be  seised  or  possessed, 
in  trust  for  him  against  whom  execution  is  so  sued,  like  as  the 

(a)  2  Inst.  3.  (6)  2  InBt.  395. 


1852. 

RoUm. 


Judgment, 
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1852. 
RolU, 


LTMBEBBY 


Judgment. 


Sheriff  or  other  officer  might  or  ought  to  have  done  if  the  said  party, 
against  whom  execution  hereafter  shall  be  so  sued,  had  been  seised 
^^  of  such  lands,  tenements,  reetorieSf  tithes^  or  other  hereditaments  of 

HELSHAM.  such  cstate  as  they  be  seised  of,  in  trust  for  him  at  the  time  of  the 
said  execution  sued ;  which  lands,  tenements,  rectories^  tithes^  rents, 
and  other  hereditaments,  bjr  force  and  virtue  of  such  execution, 
shall  accordingly  be  held  and  enjoyed,  freed  and  discharged  from  all 
incumbrances  of  such  person  or  persons  as  shall  be  so  seised  or  pos- 
sessed, in  trust  for  the  persons  against  whom  such  execution  shall  be 
sued." 

The  words  *' lands,  tenements,  rectories,  tithes,  rents  and  here- 
ditaments," in  the  19th  section  of  the  3  &  4  of  the  Queen,  are 
obviously  taken  from  the  Statute  of  Frauds. 

It  has  never  been  held  that  either  the  Statute  of  Westminister  or 
the  Statute  of  Frauds  subjected  ecclesiastical  property  to  be  ex- 
tended under  a  elegit. 

The  law  on  this  subject  is  laid  down  in  the  case  of  Arbuekle  v. 
Cowtan  (a).  In  that  case  it  was  ^  decided,  that  the  profit  of  an 
ecclesiastical  benefice  did  not  pass  to  the  assignees  under  an  Insol- 
vent Act,  although  included  in  the  schedule  of  the  insolvent.  Lord 
Alvanley  mainly  rested  the  judgment  of  the  Court  on  the  rule  of 
law  which  prevented  ecclesiastical  property  being  taken  in  exe- 
cution, unless  by  means  of  a  writ  to  the  Bishop,  who  was  bound 
to  take  care  that  out  of  the  revenues  of  the  church  the  duties  of 
the  church  should  be  provided  for.  Lord  Alvanley  says — ^^  It  must 
be  argued,  that  although  the  Insolvent  Act  does  not  expressly  make 
the  assignees  vicars,  yet  that  it  invests  them  with  all  the  eccle- 
siastical rights  of  the  vicar.  It  is  material  to  consider  how  the 
Common  Law  stood  with  respect  to  the  rights  with  which  creditors 
of  persons  in  holy  orders  and  beneficed  clerks  were  clothed.  No  one 
is  ignorant  that,  at  Common  Law,  land  could  not  be  taken  into  the 
hands  of  the  creditor  himself;  the  profits  only  could  be  taken  by  a 
writ  of  levari  facias  directed  to  the  Sheriff,  who  was  thereby  em- 
powered to  levy  the  profits  arising  from  time  to  time,  for  the  benefit 
of  the  creditor.      The  Common  Law  was  extremely  jealous  of 

(a)  3  B.  &  P.  326. 
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t)btrudin^  any  new  tenant  on  the  lord ;  it  did  not  allow,  therefore,         1 852. 
^       ''  RoU$, 

any  possession  to  be  taken  under  the  levari  facitUy  bat  only  the 

profits  to  be  levied.    By  the  Statute  of  Westminster  2,  which  gave 

the  writ  of  elegit,  an  alteration  was  introduced  in  this  respect.    By    hei^ham. 

tiiat  Act  the  creditor  was  permitted  to  make  use  of  a  process  by     Judgment. 

by  which  he  was  put  into  possession  of  the  land  itself.     At  all 

times,  however,  the  King  was  entitled  to  take  possession  under 

an  extent ;  for  the  objection  to  changing  the  tenant  did  not  ^ply 

to  the  case  of  the  King.     His  right  was  independent  of  the  Statute 

of  Westminister  2;  but  it  must  not  be  forgotten,  that  while  the 

Common  Law  remained  unaltered,   the  King  never  claimed  any 

authority  to  take  possession  of  ecclesiastical  rights  or  dues  by  the 

hands  of  his  own  ministers,  the  Sheriffs.     He  was  always  obliged 

to  have  recourse  to  a  writ  to  the  Bishc^  under  which  the  lands 

were  sequestered.    Under  that  writ  possession  was  not  given ;  but 

the  ordinary  was  bound  to  take  care  that  out  of  the  revenues  of  the 

church  the  duties  of  the  church  should  be  provided  for.     We  find 

in  2  Inst.  p.  4,  that  Lord  Coke  says — 'If  a  person  be  bound  in  a 

recognizance  in  the  Chancery,  or  in  any  other  Court,  &C.,  and  he 

pay  not  the  sum  at  the  day,  by  the  Common  Law,  if  the  person 

had  nothing  but  ecclesiastical  goods,  the  recognizee  would  not  have 

had  a  levari  facias  to  the  Sheriff  to  levy  the  same  of  those  goods ; 

but  the  writ  ought  to  be  directed  to  the  Bishop  of  the  diocese  to 

levy  the  same  of  his  ecclesiastical  goods.'    Li  Gilbert  on  Executions^ 

p.  40,  it  is  said,  'elegit  does  not  lie  of  the  glebe  belonging  to  the 

parsonage  or  vicarage,  nor  to  the  church-yard ;  for  these  are  solum 

Deo  conseeratum  ;*  and  for  this  is  cited,  Jenk.  Rep.  207,  where  the 

same  doctrine  is  laid  down  ;  and  also,  that  no  ctqnas  or  fieri  facias 

can  issue  against  a  clerk,  if  it  appears  that  he  has  no  lay  fee,  but 

only  a  levari  facias  to  the  Bishop.     Jenkins  refers  to  two  cases 

from  the  Year-books :  viz.,  29  Edw.  3,  c  44,  and  2 1  Edw,  4,  c.  45. 

We  have  therefore  complete  authority  for  saying  that,  at  Common 

Law,  no  process  ever  issued  to  a  Sheriff  to  levy  on  ecclesiastical 

pn^rty  the  debt  due  in  an  action ;  and  Gilbert  is  well  warranted 

in  saying  that  no  elegit  lies.     Sir  W,  Blaekstone^  in  the  3rd.  vol. 

of  the  Commentaries^  p.  418,  gives  an  account  of  a  writ  of  seques- 
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tration  to  the  Bishop  of  the  diocese,  which  he  says  is  io  the  nature 
of  a  levari  ov  fieri  facias^  to  levy  the  debt  and  damages,  de  bonig 

LYBfBEBBY 

^^  ecclesiasHcis^  which  are  not  to  be  touched  by  lay  hands,    The  same 

HEL8HAM.    account  18  givcn  of  the  writ  in  Bum's  Ee.  Law^  tit.  SequesirtUionT 
Judgment,  The  law  as  laid  down  by  Lord  Alvanley  has  not,  that  I  am  aware 

of,  ever  been  questioned ;  and  I  believe  it  will  be  Ibund  on  inquiiy 
that  not  a  single  instance  can  be  shown  in  England  or  in  Ireland, 
since  the  passing  of  the  Statute  of  Westminster  or  the  Statute  of 
Frauds,  in  which  it  has  been  attempted  to  extend  the  ecdeeiastical 
property  of  a  rector  or  vicar  under  an  elegit. 

In  Eagle  an  Tithes,  vol.  1,  p.  20,  it  is  laid  down  that  '^  tithes  and 
other  profits  of  ecclesiastical  benefices  are  not  extendible  under  aB 
elegit.**    Other  text- writers  treat  the  matter  as  equally  clear. 

With  respect  to  the  terms  used  in  the  Statute  of  Frauds,  viz., 
'*  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments,''  the 
words  ^^ rectories  and  tithes"  could  not  in  that  Act  be  meant  to 
include  ecclesiastical  rectories  and  tithes,  as  a  person  could  not,  I 
apprehend,  be  seised  of  such  property  in  trust  for  another. 

In  the  case  of  Wise  v.  Beresford  (a),  a  question  as  to  priority 
arose  between  Mary  Newman,  a  judgment  creditor  of  the  Rev. 
William  Beresford,  whose  judgment  was  recovered  in  1831,  and 
the  plaintifi^,  whose  deed  of  annuity  charging  the  glebe  land  and 
tithes  of  Innacorra,  to  which  the  Rev.  William  Beresford  was 
entitled  as  rector,  bore  date  the  15th  of  May  1835.  A  sequestra- 
tion issued  on  the  judgment  in  1841.  Sir  E.  Sugden,  in  giving 
judgment  (p.  286),  said: — ^^'The  question  which  I  am  now  consi- 
dering is,  what  is  the  operation  of  a  judgment  prior  to  the  deed 
thus  conveying  the  property,  but  upon  which  a  sequestration  has 
not  been  obtained  until  subsequently  ?  It  has  been  dearly  shown 
not  to  be  a  ease  within  the  Statute  of  Westminster.  It  is  also  dear 
that  the  plaintiff  cannot  have  execution  at  Common  Law.  He 
must  first  have  recourse  to  the  Bishop,  and  by  this  mode  obtain 
a  sequestration.  The  creditor  gets  a  process,  no  d^ubt,  but  it  is  a 
process  not  at  Common  Law,  or  by  reason  of  an  actual,  direct 
charge,  but  indirectly,  by  the  aid  of  the  Ecclesiastical  Court    The 


(a)  3  Dr.  &  War.  276. 
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sequestrator  is  accountable  to  the  Bishop ;  he  is  a  mere  bailiff;  he 
cannot  maintain  an  action.  He  cannot  bring  an  ejectment  like 
a  judgment*  creditor :  he  is  nothing  more  than  a  mere  bailiff  or 
agent.  The  judgment  undoubtedly  enables  the  creditor  to  obtain 
a  sequestration ;  but  I  cannot  see  how  it  is  made  out  that  a  judg- 
ment, qua  judgment,  gives  such  a  lien  on  a  benefice,  or  creates  such 
a  charge,  as  will  entitle  the  creditor  to  rank  in  priority  over  other 
debts.  In  my  opinion  it  does  not.  But  as  the  question  is  a  legal 
one,  if  the  defendant  (Mary  Newman)  desires  it,  I  will  direct  a  case 
for  the  opinion  of  a  Court  of  Law." 

I  argued  that  case  for  the  judgment  creditor,  Mary  Newman,  and 
it  appears  from  the  report  that  I  declined  to  take  a  case  for  the 
opinion  of  a  Court  of  Law. 

That  case  was  decided  in  January  1843,  and  it  was  not  suggested 
that  the  Statute  of  Frauds  contained  any  legislative  declaration  that, 
under  the  Statute  of  Westminster,  ecclesiastical  rectories  and  tithes 
were  subject  to  an  elegit.  If  an  ecclesiastical  rectory  and  tithes 
were  extended  under  an  elegit,  no  provision  could  be  made  that  out 
of  the  revenues  of  the  church  the  duties  of  the  church  should  be 
provided  for. 

The  observations  of  Judges  Parke  and  Littledale  in  Caitie  v. 
Warrington  (a),  during  the  argument,  show  that  they  considered 
that  a  judgment,  qua  judgment,  did  not  affect  an  ecclesiastical  be- 
nefice. 

In  Sterling  v.  Wifnne  (b\  Chief  Baron  Joy  laid  down  that  "it 
is  established  that  a  judgment  does  not  bind  ecclesiastical  proper^. 
An  ecclesiastical  benefice  is  only  bound  by  the  sequestration.** 

I  believe  it  will  be  found  that  there  never  has  been  any  ii^stance 
in  England  or  Ireland  of  a  Sheriff  returning  to  a  vnrit  of  elegit  that 
he  had  extended  tithes  or  other  ecclesiactical  property ;  nor  has 
a  writ  of  elegit,  so  far  as  I  have  been  able  to  ascertain,  been  ever 
directed  to  a  Bishop. 

Under  those  circumstances  there  would  be  no  difficult  on  the 
question,  were  it  not  for  the  recent  decision  of  Lord  Cranworth  in 


1852. 

RoUs. 

' , ' 

LTMBEBBT 

V. 
HELSHABff. 

Judgment. 


(a)  5  B.  &  Ad.  447. 


(6)  1  Jones,  68. 
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1 852.        Hawkins  y.  Gaihereole  (a),  which  is  the  case  mainlj  relied  on  bj  the 
Rolls, 
^ — -N '     petitioner.    In  that  case  a  judgment  was  entered  up  in  1845  against 

LYMBEBRY 

^^  the  defendant  Grathercole,  a  beneficed  clergyman,  upon  a  warrant  of 

HELSHAM.  attomej  executed  bj  him  to  the  plaintiff,  and  the  judgment  was 
Judgment,  ^^^7  I'egistered.  A  bill  was  filed  bj  the  plaintiff  against  the  defend- 
ant Gathercole  and  against  the  Bishop  of  the  diocese,  and  against 
certain  judgment  creditors  whose  judgments  were  subsequent  to  the 
plaintiff's,  but  who  had  issued  sequestrations  against  the  benefice. 
The  bill  prayed,  amongst  other  things,  for  a  declaration  that  the 
plaintiff's  judgment  became  and  was  a  charge  upon  the  defendant 
Gathercole's  vicarage,  tithes,  rents,  hereditaments  and  premises, 
against  the  defendants  ;  and  that  the  Bishop  and  the  judgment 
creditors  might  be  restrained  from  executing  the  sequestrations 
obtained  by  the  latter,  and  that  a  receiver  of  the  rents,  tithes  and 
rentcharges,  belonging  to  the  vicarage,  might  be  appointed.  A 
motion  having  been  made  for  the  receiver  and  injunction,  an  order 
was  made  by  liord  CranworUi  as  prayed. 

The  question  turned  upon  the  construction  to  be  put  on  die  13tb 
section  of  the  1  &  2  Vic.  c.  1  iO,  s.  13.  By  that  section  it  is  enacted 
"  That  a  judgment  already  entered  up,  or  to  be  hereafter  entered  up 
against  any  person  in  any  of  her  Majesty's  Superior  Courts  at  West- 
minster shall  operate  as  a  charge  upon  all  lands,  tenements,  rectories, 
advowsons,  tithes,  rents  and  hereditaments  (including  lands  and 
hereditaments  of  copyhold  or  ordinary  tenure),  of  or  to  which  such 
person  shall  at  the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards,  be  seised,  possessed  or  entitled,  for  any  estate  or  in- 
terest  whatever  at  law  or  in  equity,  &c.,  &c. ;  and  that  every  such 
judgment  creditor  shall  have  such  and  the  same  remedies  in  a  Court 
of  Equity^against  the  hereditaments  so  charged  by  virtue  of  this  Act, 
or  any  part^  thereof,  as  he  would  be  entitled  to  in  case  the  person 
against  whom  such  judgment  shall  have  been  so  entered  up  had 
power  to  charge  the  same  hereditaments,  and  had,  by  writing  under 
his  hand,  agreed  to  charge  the  same  with  the  amount  of  such  judg- 
ment^ debt  and  interest  thereon ;"  and  then  follows  a  proviso  which 
had  no  bearing  on  the  question.    It  was  contended  in  that  case,  on 

(a)  ISim.N.  8.  es. 
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the  part  of  the  plaintiffs,  that  the  13th  seotioQ  of  the  1  &  2  Vic.        ^^52. 

Rolh, 
c.  110  made  the  jadgment  a  charge  in  equity  on  the  defendant's     ^^-^v— ^ 

,.    .  .        ,  LTMBERRY 

living,  for  the  section  contained  the  words  *'  rectories  and  tithes,"  and  f,^ 

therefore  it  j?as  manifest  that  the  Legislature  intended  to  place    h^lsham. 

judgments  against  ecclesiastical  persons  on  the  same  footing  as     Judgment, 

judgments  against  laymen.    On  the  part  of  the  defendant  it  was 

contended  that  by  the  Act  of  the  13  Eliz.  c  20,  a  clergyman  in 

England  had  no  power  to  charge  his  benefice,  and  that  there  was  no 

ground  for  coiftending  that  the  use  of  the  words  ^  rectories  and  tithes'' 

could  be  held  to  repeal  by  implication  the  statute  of  Eliz.     Lord 

Cranworth  however,  in  giving  judgment,  said  ^— <*'  Prior  to  the  statute 

(1  <&  2  Vie.  c.  1 10),  it  is  said  it  was  made  unlawful  by  the  statute  of 

Eliz.  fcNT  the  owner  of  a  living  to  charge  it ;  and  that  it  could  not 

have  been  within  the  contemplation  of  this  statute  to  authorise 

a  party  who  was  incompetent,  before  the  statute  passed,  to  charge 

his  living,  to  charge  that  which  previously  he  was  incompetent 

to  charge,  because  it  was  said  it  was  quite  out  of  the  scope  of 

the  statute.    I  entirely  accede  to  that  argument,  if  the  meaning  of  it 

is  that  it  did  not  authorise  him  to  charge  it  in  the  ordinary  sense  of 

creating  a  charge  by  deed  or  contract ;  but  I  do  not  accede  to  it  at 

all  if  it  is  meant  to  be  contended  that  he  cannot  charge  it,  or  rather 

that  the  law  will  not  charge  it  for  him,  when  that  is  done  which  the 

law  says  shall  give  to  the  party  the  efiect  of  a  charge.    What  right 

have  I  to  speculate  on  what  the  Legislature  meant,  when  it  is  as 

clear  as  words  can  make  it  ?     But  if  I  did  speculate,  I  should  not 

in  the  least  doubt  (Whether  this  case  was  within  the  contemplation 

of  the  Legislature  I  know  not),  that  the  ol:|ject  was  to  make  all 

property,  that  by  any  process  of  execution  could  be  made  available  to 

satisfy  creditors,  avaihible  to  them  by  creating  a  charge  upon  it,  the 

benefit  of  which  they  were  to  obtain  in  the  ordinary  way  in  which 

property  charged  can  be  made  available.     That  is  the  short  point, 

and  I  have  not  a  word  more  to  say  than  that  I  think  the  plaintiff  is 

entitled  to  a  receiver." 

The  3  &  4  Vie.  c.  106,  s.  22  (the  Act  in  force  in  Ireland),  con- 
tains provisions  similar  to  the  1  &  2  Vic.  c.  110,  s.  13. 

VOL.  1.  82 
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HELSHAM. 

JudgmenU 


In  the  case  of  Johnson  v.  ffoldsworth  (a),  Lord  Cranwortb 
said:  — " By  section  11  (I  &  2  Vic.  c.  110,  which  corresponds  with 
the  3  &  4  Vic.  c.  105,  s.  19,)  it  is  enacted  that  it  shall  be  lawful  for 
the  Sheriff,  to  whom  an  elegit  shall  be  directed,  to  deliver  execution 
of  all  the  debtor's  lands,  as  before  the  Act  he  might  of  a  moiely ; 
but  there  is  no  power  to  the  judgment  creditor  to  obtain  an  elegit 
on  any  judgment  on  which  he  could  not  have  obtained  it  before.*^ 
And  his  Lordship,  in  another  part  of  the  judgment,  states  ; — **  My 
opinion  is  that  the  13th  section,  notwithstanding  the  generality  of 
its  language,  must  be  read  as  applying  only  to  judgments  legally 
perfected,  so  as  to  affect  the  lands  of  a  debtor,  and  on  which  the 
creditor  might  sue  out  an  elegit." 

It  has  been  contended  in  this  case  by  the  petitioner  that  Lord 
Cranworth  thus  construes  the  11th  and  13th  sections  of  the  English 
Act  together,  which  correspond  with  the  19th  and  22nd  sections  of 
the  Act  in  force  in  Ireland  (3  &  4  Vic.  c.  105) ;  and  that  as  his 
Lordship  has  decided  in  Hawkins  v.  GtUhercole  that  the  words 
'* rectories  and  tithes"  in  the  13th  section  include  ecclesiastical 
'^  rectories  and  tithes,"  the  same  words  in  the  llth  section  of  the 
English  Act,  and  the  19th  section  of  the  Act  in  force  in  Ireland^ 
must  have  the  same  construction,  and  that  it  would  be  contrary 
to  an  established  rule  of  construction  of  Acts  of  Parliament  to 
construe  the  same  words  differently  in  different  sections  of  the  same 
statute.  That  argument  might,  however,  be  used  against  the  deci- 
sion in  Hawkins  v.  Gathercole  ;  but  upon  that  decision  I  offer  no 
opinion.  Whatever  may  be  the  construction  of  the  13th  sec- 
tion of  the  1  &  2  ViCy  and  of  the  corresponding  enactment  in 
the  22nd  section  of  the  3  &  4  Vic.  c.  105, 1  am  of  opinion,  upon  the 
authority  of  the  several  cases  and  authorities  to  which  I  have 
referred,  that  ecclesiastical  tithes,  &C.,  cannot  be  taken  in  execution 
under  an  elegit,  and  consequently  that  a  receiver  cannot  be  ap- 
pointed or  extended  under  the  21st  section  of  that  Act. 

It  is  right  to  observe  that  if  a  bill  or  cause  petition  was  filed  in 
this  country  under  circumstances  similar  to  those  in  Hawkins  v. 
Gathercole^  the  question  would  be  different,  as  Sir  E.  Sugden  has 

(a)  ISim.  N.  S.  IICK 
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decided  in  Wise  v.  Beresford  (a),  that  a  charge  upon  a  benefice  for         1852. 

Rolls, 
the  life  of  an  incumbent  was  not  prohibited  by  the  Statute  Law  of     (-^-y-i-^ 

Ireland ;  and  consequently  the  argument  raised  by  the  defendant's  ^ 

Counsel  in  the  case  of  Hawkins  v.  Gatkercole  would  not  be  applic-    helsham. 

able  in  this  country.    I,  however,  offer  no  opinion  on  that  question.      Judgment, 

Another  question  was  raised  by  the  petitioner's  Counsel  in  this 
case — ^namely,  that  even  supposing  a  receiver  could  not  be  ap- 
pointed under  the  terms  of  the  first  part  of  the  21st  section  of  the 
3  &  4  Vic,  c.  105,  on  the  ground  that  ecclesiastical  tithes  could  not 
be  extended  under  an  elegit,  yet  that  under  the  latter  part  of  that 
section,  to  which  I  have  referred,  the  Court  is  bound  to  grant  the 
application. 

By  that  part  of  the  section  it  is  enacted,  that  in  proceeding  under 
^e  5  &  6  IF.  4,  c.  55,  and  under  said  Act  of  the  3  <&  4  Vic.  c.  105, 
the  Court  of  Chancery  shall  have  power  to  *'  appoint  or  extend  a 
receiver  in  a  summary  way  on  a  petition  at  the  instance  of  such 
person,  over  any  property  of  such  judgment  debtor,  which  such 
creditor  would  or  could  make  available  for  the  payment  of  his 
judgment  debt  by  filing  (after  a  writ  of  execution  had  been  sued 
and  returned  at  law  upon  such  judgment)  a  bill  in  a  Court  of 
Equity,  or  by  any  writ  of  execution  at  law,  or  (subject  to  the 
proviso  hereinafter  contained)  by  petition  under  the  provisions  of 
this  Act." 

The  terms  "such  person"  and  "such  creditor"  refer  to  the  pre- 
vious part  of  the  section,  t.  6.,  a  person  entitled  to  sue  out,  or  who 
has  already  sued  out,  a  writ  of  elegit  upon  any  judgment ;  and 
therefoife  the  cases  and  authorities  to  which  I  have  already  referred 
are  equally  applicable  to  this  part  of  the  section.  That  enactment 
was,  I  apprehend,  intended  to  apply  to  such  cases  as  are  adverted 
to  by  Lord  Cottenham  in  Neate  v.  The  Duke  of  Marlborough  (b). 
His  Lordship  there  stated : — "  The  Act  of  Parliament  (the  Statute 
of  Westminster)  gives  him  (the  plaintiff),  if  he  pleases,  an  option 
by  the  writ  of  elegit,  the  very  name  implying  that  it  is  an  option, 
which,  if  he  exercise,  he  is  entitled  to  have  a  writ  directed  to  the 
Sheriff  to  put  him  into  possession  of  a  moiety  of  the  lands.     The 

(a)  3  Dr.  &  War.  276.  (6)  3  M.  &  Cr.  415. 
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1852.        effect  of  proceeding  under  the  writ  is  to  give  to  the  creditor  a  legal 
Rolls, 
V— -v—^     title,  which,  if  no  impediment  prevent  him,  he  may  enforce  at  law 

LYMBER&T 

V.  ^y  ejectment.     If  there  be  a  legal  impediment,  he  then  comes  mto 

HSLSHAM.    this  Court  not  to  obtain  a  greater  benefit  than  the  law,  t.  e^  the  Act 

Judgment,    of  Parliament,  has  given  him,  but  to  have  the  same  benefit  bj  the 

process  of  this  Court  which  he  would  have  had  at  law  if  no  legal 

impediment  had  intervened." 

A  difference  of  opinion  had  arisen  between  the  Court  of  Chan- 
cery and  the  Court  of  Equity  Exchequer,  as  to  the  construction  of 
the  5  &  6  ^.  4,  c.  55 ;  the  Court  of  Chancery  holding  that  it-  had 
jurisdiction  to  appoint  a  receiver  over  an  equity  of  redemption, 
where  the  mortgagee  was  not  in  possession :  Smith  v.  Egan  (a) ; 
the  Court  of  Exchequer  holding  otherwise  :  Hatdey  v.  liord  Lang- 
ford  (b).  Other  cases  also  were  decided  in  the  Courts  of  Chancery 
and  Exchequer  upon  the  same  principle,  and  will  be  found  collected 
in  Mr.  Hamilton  Smoke's  work  on  the  3  &  4  Ftc.  c.  105,  p.  80, 
and  Mr.  JReilly^s  work  on  Reedvers^  p.  72. 

It  appears  to  me  that  the  part  of  the  21st  section  to  which  I  have 
last  referred  was  introduced  to  settle  the  law  on  the  subject,  but  not 
to  entitle  a  party  to  appoint  a  receiver  upon  a  summary  petition 
under  the  Act,  where  the  charge  was  merely  equitable,  and  where 
the  property  could  not  be  extended  under  an  elegit,  although  no 
legal  impediment  existed. 

It^  is  difficult  to  understand  the  words  "  or  by  any  writ  of  exe- 
cution at  law,"  in  the  part  of  the  2l8t  section  of  the  3  &  4  of  the 
Queen  to  which  I  have  last  adverted.  I,  however,  think  that  those 
words  do  not  include  a  writ  to  the  Bishop,  which  is  not  to  be  con- 
sidered, according  to  the  judgment  of  Sir  E.  Sugden  in  Wise  v. 
Bererford,  to  which  I  have  referred,  an  execution  at  Common 
Law. 

It  may  be  that  in  a  case  like  the  present,  a  bill  or  cause  petition 
under  the  Court  of  Chancery  Regulation  Act  might  be  filed  and  the 
receiver  extended,  but  that  is  entirely  a  different  question.  If  such 
a  proceeding  is  taken,  the  Court  could  make  such  an  order  as  was 
made  in  Wise  v.  Beresfordj  so  as  to  secure  the  due  performance  of 

(a)  Saa.  k  So.  238.  (6)  3  Jones,  346. 
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divine  servioe,  and  the  other  matters  connected  with  the  duties  of        1852. 

HoUg, 
the  dergyman.    No  instance  can,  I  believe,  be  found  in  which  an 


order  was  made  to  appoint  or  extend  a  receiver  over  tithes,  in  a 
summary  proceeding  under  the  5  &  6  FP.  4,  and  3  &  4  Vie» 

In  this  case  no  inconvenience  would  arise,  as  an  order  has  been     Judgment. 
made  in  the  cause,  for  the  purpose  of  providing  for  the  performance 
of  the  duties  of  the  church ;  but  I  apprehend  I  have  no  right  to 
extend  a  receiver,  unless  I  could  make  an  order  in  the  matter  to 
appoint  a  receiver,  if  none  had  been  already  appointed. 

Upon  the  whole,  I  am  of  opinion  that  I  must  make  no  rule. 
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Dec,  18. 


Where  a  cause  Fbom  the  cause  petition  in  tbig  case  the  following  facts  appeared. 
petition  stated  '^  o  rr 

a  mortgage  of       Francis  Smyth  Young,  being  seised,  under  a  lease  for  three  lives, 
lands  in  1815, 

for  the  sum  of  with  a  covenant  for  perpetual  renewal,  of  the  lands  of  Lissanimore, 
£600,  contain- 
ing a  coTenant  in  the  county  of  Cavan,  by  indenture  of  the  20th  of  January  1815 

gagor  to  in-  mortgaged  them  to  Robert  Clarke  for  the  sum  of  £600,  which  was  to 

the  same  smn    ^^^^  interest  at  the  rate  of  £6  per  cent,  per  annum.   The  same  deed 

tiSe  TOli^  to  ^^**i°^  ^  covenant  by  the  mortgagor  to  insure  his  life  in  the  sum 

*^®  ™®^^®®  of  £600,  and  to  assign  the  policy  to  the  mortgagee,  his  executors, 

security   for     administrators  and  assigns,  as  a  further  security  for  the  sum  advanced. 

the    mortgage 

debt;  and  also       Robert  Clarke  died  in  1819)  and  appointed  his  only  son  and 

stated  a  deed  '^^  ^ 

of  assignment,  heir-at-law,  Robert  Clarke,  jun.,  his  executor,  who,  by  deed  of  the 

in  1845,  of  the 

equity  of  i^  21st  of  September  1820,  assigned  the  mortgage  debt  and  the  mort- 

the  lands,       g&g^  lands  and  premises,  with  the  appurtenances,  to  James  EEarold 
upon   certain    ^-^^  _ 
trusts   nn-  tiraiKor. 

Sti^n^CAe       ^^^  "Sba^a^  Walker,  by  deed  of  the   l7th  of  March  1827, 

moS^f*^^  reciting  that  he  and  one  Powell  were  indebted  by  their  joint  and 

S*T?  ^*  ^^  several  bond  to  R.  C.Walker  and  John  Taylor  the  petitioner  in  the 
Deiieyeci    tnat 

the  trustees     gum  of  £2400,  for  the  further  securing  that  sum,  assigned  the  mort- 
were   em- 
powered to      gage  debt  of  £600,    and  interest  thereon  due,  and  the  mortgaged 
apply  the  rents 

in  payment  of  lands  and  premises,  to  R.  C.  Walker,  and  the  petitioner,  by  way  of 
preminms    on  .  -   -«^^«        ,  . 

certain  poll-    mortgage,  to  secure  the  sum  of  £2400  and  interest. 

^^onT^e       ^  moiety  of  the  sum  of  £2400  was  the  property  of  Mary 
life   of  the 

mortgagor  as  a  further  security  for  the  mortgage  debt ;  and  prayed  the  usual 
accounts  on  foot  of  the  mortgage,  a  foredoenre,  a  sale  of  the  lands,  and  that  the 
petitioner  might  be  declared  entitled  to  such  of  the  policies  mentioned  in  the  deed 
of  1845  as  should  appear  to  have  been  effected  as  a  further  security  for  the  mort- 
gage debt:— 

Heli^  that  notwithstanding  the  prayer  for  relief  in  req>ect  of  the  policies,  the  Court 
had  power,  under  the  15th  section  of  the  Court  of  Chanceiy  Regulation  Act,  to 
make  a  summary  order  of  reference  upon  the  petition. 

Held  also,  that,  where  such  an  order  has  been  made,  the  Master  has  authority  to 
deal  ^th  all  objections  to  the  petition  on  the  ground  of  multiiSmousness,  or  c^  the 
absence  of  proper  parties. 
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Walker,  wife  of  J.  H.  Walker,  and  the  £600  mortgage  debt  and 
mortgaged  lands  and  premises  were  by  the  foregoing  indenture 
assigned  to  R.  C.  Walker  and  the  petitioner,  in  trost  for  her  and 
her  issue. 

R.  C.  Walker  died  in  1850.  The  £2400  debt  had  not  been 
fullj  paid,  and  a  sum  remained  due  on  foot  thereof  exceeding  the 
principal  and  interest  due  in  respect  of  the  £600  mortgage. 

The  petition  next  stated  that  by  indenture  of  the  23rd  of  Febru- 
ary 1821,  Francis  Smyth  Toung  assigned  the  equity  of  redemption 
in  the  mortgaged  lands  and  premises  to  J.  H.  Walker  and  William 
~  Tilly,  upon  certain  trusts  unknown  to  the  petitioner.  That  Tilly 
had  since  died,  and  that  J.  H.  Walker  had  in  1838  gone  to  America, 
where  he  was  still  residing.  That  in  April  1839  Francis  Smyth 
Toung,  or  his  agent,  paid  £14.  15s.  on  account  of  interest  on  the 
mortgage  of  £600  to  Mary  Walker,  and  that  no  further  or  other 
sum  had  been  since  paid  on  foot  of  that  mortgage,  and  that  the 
principal,  and  interest  since  that  time,  remained  due. 

That  by  indenture  of  the  19th  of  June  1845,  Francis  Smyth 
Young  conveyed  his  equity  of  redemption  in  the  mortgaged  lands 
and  premises  to  Joseph  Dickson,  upon  certain  trusts,  with  the  par- 
ticulars of  which  the  petitioner  was  unacquainted,  save  tiiat  he 
believed  that  Joseph  Dickson  was  thereby  empowered  to  apply  the 
rents  and  profits  of  the  lands  and  premises  in  payment  of  the  pre- 
miums necessary  for  keeping  up  certain  policies  of  insurance  on  the 
life  of  Francis  Smyth  Young,  effected  by  him  or  J.  H.  Walker,  as 
a  further  security  for  the  mortgage  debt  of  £600,  which  policies 
the  petitioner  believed  had  been  so  kept  up,  and  to  the  benefit  of 
which  he  claimed  to  be  entitled. 

The  petition  prayed  that  Francis  Smyth  Young,  and  Joseph 
Dickson,  and  J.  H.  Walker,  on  his  coming  within  the  jurisdiction, 
should  show  cause  why  the  petitioner  should  not  have  relief  and 
prayed  a  reference  to  the  Master  to  take  the  usual  account  on  foot 
of  the  mortgage,  and  a  foreclosure,  and  sale  of  the  lands,  an  account 
of  incumbrances,  &c,y  and  that  the  petitioner  might  be  declared 
entitled  to  such  of  the  policies  of  insurance  mentioned  in  the  trust 
deed  of  the  19th  of  June   1845   as  should  appear  to  have  been 
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effected  as  a  further  securily  for  the  mortgage  debt  of  £600. 

Upon  the  Ist  of  February  1851,  the  Lord  Chabcejllob  made 
upon  the  petition  the  usual  summary  order  of  reference  to  the  Master 
under  the  15th  section  of  the  Court  of  Chancery  Regulation  Act. 


Argument,         Mr.  F.  Fitzgerald  (with  whom  was  Ms,  Leech\  on  behalf  of 
the  respondent  Joseph  Dickson,  now  moved,  pursuant  to  a  notice 
bearing  date  the  2nd  of  December  I85I9  that  the.  summary  order 
obtained  in  this  case  on  the  Ist 4^  February  1851,  and  all  proceed- 
ings  thereunder,  should  be  set  aside,  with  costs,  and  for  the  costs  of 
the  motion,  and  all  costs  incurred  by  Joseph  Dickson  in  the  matter 
in  consequence  of  the  order  of  the  Ist  of  February  1851.    They 
contended  that  the  Court  ought  not  to  have  made  that  order,  inas* 
much  as  the  petition  did  not  fall  within  the  15th  section  of  the  Court 
of  Chancery  Regulation  Act,  or  the  19th  General  Order  of  the  31st 
July  1851,  because  it  prayed  relief  in  respect  of  the  policies  of  insu- 
rance mentioned  in  the  trust  deed  of  June  1845  ;  and  they  insisted 
that  the  ceux  qui  tmstent  of  that  deed  ought  to  have  been  made 
respondents  to  the  petition ;  and  also  that  the  petition,  inasmuch  as 
it  prayed  a  foreclosure  of  the  mcnrtgage,  and  sale  of  the  lands,  and 
also  relief  in  respect  of  the  polioies  of  insurance,  was  multifarious ;  and 
that  accordingly  the  Court  would  not  make  a  summary  order  upon  a 
plainly  unsustainable  petition:  Cuming  v,  Taylor  {a);  and  more- 
over that  the  trusts  of  the  deed  of  June  1845  could  not  be  partially 
carried  out  as  prayed  by  the  petition. 

Mr.  Brewster  and  Mr.  Warren^  for  the  petitioners. 

The  only  question  for  the  Court  now  to  d^tennine  is,  whether  or 
not  it  had  jurisdiction  under  the  15th  seetion  of  the  Court  of  Chan- 
cery Regulation  Act  to  makC'  the  summary  order  of  the  1st  of 
February  1851.  There  cannot  be  any  doubt  that  the  case  Csdls  within 
that  section.  It  expressly  comprises  petitions  presented  with  respect 
to  foreclosure  of  mortgages.  This  is  merely  such  a  petition,  its  sole 
object  being  to  rei^ise  the  amount  of  the  mortgage  debt^  secured,  it 
is  true,  upon  two  Classes  of  property,  lands  and  policies  of  insurance, 

(o)  1  Ir.  Ch.  Rep.  26. 
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all  howerer  included  within  a  single  contract,  viz.,  the  mortgage*  At 
all  eventa  this  objection  as  to  miiHifarionsness,  as  well  as  all  the 
other  ohjeetioQS,  may  be  taken  before  the  Master.  It  i$  evident  that 
the  respondent  Joseph  Dickson,  as  trustee  of  the  deed  of  June  1845, 
took  Grom  the  settiot  Francis  Smyth  Toung  (the  mortgagor)  the 
mortgaged  premises  subject  to  all  the  equities  and  rights  to  which 
they  were  Hable  in  the  hands  of  Toung,  and  amongst  those  was 
the  mortgage  of  1815. 


Argument. 


The  LoBi>  Chakcellor. 

The  objections  taken  here  $>o  the  species  of  relief  sought  by  the 
petition,  and  to  the  absence  of  parties,  aire  all  matter  for  the  con- 
sideration of  the  Master;  he  is  competent  to  deal  with  all  such 
questions,  and  with  the  question  of  multifariousness. 

The  only  point  which  I  have  to  consider  is,  whether  or  not  the 
case  falls  within  the  15th  section  of  the  Court  of  Chancery  Regula- 
tion Act.  That  section  empowers  the  Court  summarily  to  refer  to 
the  Master  cause  petitions  presented  with  respect  to  the  foreclosure 
and  redemption  of  mortgages.  Petitions  for  foreclosure  are  in  fact 
petitions  for  restitution  of  the  monies  lent  on  mortgages.  What  is  it 
that  the  petitioner  calls  upon  the  Court  to  do  ?  He  prays  the  usual 
accounts  on  foot  of  the  mortgage,  and  a  foreclosure,  a  sale  of  the 
lands,  an  account  of  incumbrances  thereupon,  and  that  he  may  be 
declared  entitled  to  such  of  the  policies  of  insurance  mentioned  in 
the  trust  deed  of  the  19th  of  June  1845  as  should  appear  to  have 
been  effected  as  a  further  security  for  the  mortgage  debt  of  £600. 
I  do  not  understand  this  petition  as  praying  an  execution  of  the 
trusts  of  that  deed  of  1845,  or  as  involving  any  necessity  for  such 
relief.  The  original  mortgage  deed  of  1815  contained  a  covenant 
by  the  mortgagor  to  insure  his  life  in  the  sum  of  £600,  and  to  assign 
the  policy  to  the  mortgagee  as  a  further  security  for  the  sum 
advanced.  This  case  is  not  like  that  of  a  mortgi^,  and  the  oon- 
fession  of  a  judgment,  whicli  latter  is  a  separate  security ;  but  it  ia  an 
agreement  that  the  mortgagee  shall  have  for  his  pledge  the  lands  of 
Whiteacre,  and  a  policy  of  insurance  upon  the  life  of  the  mortgagor. 

The  policy  appears  to  me  to  constitute  a  part  of  the  security.    If  the 
VOL.  I.  83 
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mortgagor  had  effected  the  policy  the  day  after  the  date  of  the  deed 
of  1815,  the  case  would  be  very  simple  indeed.  If  this  were  effected 
by  way  of  further  security  for  the  mortgage  money,  it  still  faUe 
literally  within  the  provisions  of  the  15th  section  of  the  Act- 
Whether  the  property  mortgaged  be  one  thousand  acres  of  land,  or 
a  policy  of  insurance,  the  transaction  is  equally  a  mortgage.  This 
is,  as  I  have  said,  quite  different  from  the  case  of  a  collateral  judg- 
ment, with  reference  to  which  the  General  Order  has  been  made. 
This  policy  is  a  part  and  parcel  of  the  pledge,  and  therefore  falls 
literally  and  properly  within  the  scope  of  the  15th  section.  I  do  not 
appreciate  the  motives  of  this  respondent  in  coming  here.  The 
whole  affair  might  ere  this  time  have  been  settled  in  the  Master's 
office.    I  must  refuse  this  motion,  with  costs. 


Jubf  12, 


In  re  CHARLES  JENNINGS,  a  Bankrupt, 

Ex  parte  THE  BELFAST  AND  COUNTY  DOWN 

RAILWAY  COMPANY. 


Held,  in  affir-   Tms  case,  which  as  before  Mr.  Commissioner  Macan  is  reported 

decision  of  the  supra^  p.  236,  now  came  on  to  be  heard  before  the  Lord  Chan- 

er  of  Bank-    celloe  on  appeal  from  the  decision  of  his  Honour. 

mpts,   supra, 

p.  236,  tliat  a 

Bailway^om.       jy^^.  Fitzgihhon  and  Mr.  Hamilton  Smythe,  for  the  appellants, 

*g»^"^  ^^      the  Belfast  and  County  Down  Railway  Company,  cited  The  London 

bankrapt  for 

calls,  must  deduct  the  price  or  value  of  the  shares  from  the  amount  of  their  daim, 

or  give  up  the  shares  for  the'benefit  of  the  creditors  of  the  bankrupt. 

Held  aUo,  in  reversal  of  the  decision  supra,  p.  236,  that  Railway  calls  payable 
by  instalments  may  be  enforced. 

Held  also,  that  the  day  appointed  for  pavment  of  the  last  instalment  may  be 
deemed  the  day  upon  which  the  call  is  payable,  and  that  twenty-one  days'  notice 
previous  thereto  is  a  valid  notice  within  the  22nd  section  of  the  Companies  Clauses 
ConsoUdation  Act. 

Semble, — ^The  non-subscription  of  the  prescribed  capital  is  not  a  good  defence  to 
•an  action  for  calls. 
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and  North  Western  Railway   Company  v.  IPMiohael  (a)  ;    The        1851. 

ChoMCOV' 

Birkenhead^  Lancashire  and  Cheshire  Railway  Company  v.  Web-     ^ , ' 

In  re 
ster  {h)  ;  The  Ambergate  Railway  Company  v.  Noreliffe  (o) ;  The    jenninos, 

Watetford,    Wexford,    Wiekhw  and  Dublin   Company  v.  Dal-    *'^^^- 

biac  (d)  ;  Great  Northern  Railway  v.  Kennedy  (e).  Argument. 

Mr.  Frauds  A.  Fitzgerald  and  Mr.  M' Blaine,  for  the  respon- 
dent, the  assignee,  cited  The  Wiehlow  and  Waterford  Company  y. 
Logan  (f)  ;  Pitehford  v.  Davis  {g)\  Walstab  v.  Spottiswoode  (A)  ; 
Cohen  v.  Wilkinson  (•) ;  The  Norwich,  Sfc^  Railway  Company  v. 
Theobald  {k);  Ex  parte  Connell{l);  Blakemore  v.  Glamorgan- 
shire Caned  Company  {m). 

The  Lord  Chancellor. 

This  case  comes  before  me  on  appeal  from  the  decision  of  his      Judgment, 
Hononr  Mr.  Commissioner  Macan,  which  is  reported,  1  Irish  Chan- 
cery Reports,  p.  2^6. 

I  agree  with  his  Hononr  in  thinking  that  the  Company  must 
deduct  the  value  of  the  shares  from  the  amount  of  the  claim  which 
thej  seek  to  prove  against  the  estate  of  the  bankrupt,  or  must  give 
up  the  shares  for  the  benefit  of  the  creditors.  The  Company  may 
sell  the  shares,  and  prove  for  the  amount  of  the  balance  between  the 
sum  realised  and  the  full  amount  of  their  claim,  if  the  balance  be 
less  than  that  amount.  The  Commissioner  offers  to  allow  the  Com- 
pany to  do  that.  Their  debt  is  the  sum  due  to  them  for  calls  minus 
the  value  of  the  shares.  I  cannot  distinguish  the  case  in  this  respect 
from  that  of  a  mortgagee,  who  may  sue  his  debtor  and  hold  his 
security,  but,  if  the  debtor  become  bankrupt,  cannot  both  proceed  to 
prove  the  debt  against  the  estate  of  the  bankrupt,  and  nevertheless 

(a)  20  Law  Jour.  N.  S.  Exch.  227. 
(6)  Ibid,  234.  (c)  Ibid,  234. 

((0  20  Law  Jour.  N.  S.  Exch.  227.  (e)  6  RaiL  Cas.  5. 

(/)  19  Law  Jour.  N.  8.,  Q.  B.  259 ;  S.  C.  14  Jurirt,  347. 
(^)5M.  &W.  2,  (A)  15M.  &W.501. 

(i)  12  Beav.  125 ;  S.  C.  1  Mac.  &  Gor.  481.  (*)  1  Moo.  &  M.  151. 
(/)  3  Deacon,  201.  (m)  1  M.  &  K.  154. 
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1851.       still  hold  Iiis  aeeurity.    It  appears  to  me  that  the  naolt  of  all  tfce 
^*">    -^     traneactioBfl  it  to  pbee  the  Comoanj  in  Che  eune  poeitioa  as  tfaey^ 

In  re 

JTOMiNos,  would  have  been  tf  thej  dedaeed  the  ahares  forfeited.  The  Cofli- 
a  Bmkn^t  ^^^^^  j^^  ^  atatQtorj  lien  npon  the  diaree,  and  the  aangoee  of  the 
bankrupt  may  not  think  it  advieable  to  nedeon  the  ahares.  The 
plain  justice  of  the  case  is  therefore,  I  think,  to  regard  the  Company 
as  in  the  character  of  sicrtgagees.  It  maj  happen  that  the  shares 
may  turn  out  to  be  worth  fifteen  ahiilings  in  the  pound,  and  that  tlie 
estate  of  die  bankrupt  may  produce  a  diyidend  exceeding  five  shil- 
lings in  the  pound. 

With  regard  to  the  odier  points  of  the  case,  I  must  aay  that  the 
calls  made  payable  by  instalments  are  valid.  That  qoestion  has 
been  set  at  rest  by  the  decisions  which  have  been  published  since 
this  case  was  before  the  learned  Commissioner :  I  allude  to  the  de- 
cisions by  the  Court  of  Exchequer  in  England,  in  The  London  and 
Nitrth  tVettern  Railway  Company  v.  M^Miekad  (a),  and  The 
Birhenhead^  Lancashire  and  Cheshire  Railway  Company  y.  Web^ 
ster  (b)  ;  and  again,  by  the  Court  of  Exchequer  Chamber,  in  The 
Ambergate  Railway  Company  v.  Norcliffe  (c)  ;  in  all  of  whidi 
cases  it  has  beiBU  held  that  calls  so  made  payable  are  valid.  And  I 
think  that  the  notice  required  by  the  22nd  section  of  the  Companiea 
Clauses  Consolidation  Act  has  been  given  here,  and  that  the  day 
appointed  for  the  payment  of  the  call  may  be  considered  the  day 
appointed  by  the  Company  for  the  payment  of  the  last  instalment. 
In  respect  to  these  points,  I  must  therefore  vary  the  order  made  by 
his  Honour. 

With  regard  to  the  objection  that  the  prescribed  amount  of 
capital  has  not  been  subscribed,  I  think  that  it  shoold  have  been 
made  by  way  of  exertion,  and  that  it  is  now  too  late  to  adopt  that 
course,  for  the  time  has  expired;  and  I  may  add  that  in  The 
Waierfordy  Weaford,  Wichlow  and  Dublin  Railway  Company  v. 
Dalhiac  (d ),  on  the  22nd  section  of  that  Company's  Act,  it  was 
held  that  the  raising  of  the  capital  was  not  a  condition  precedent  to 
the  power  of  the  Company  to  make  calls,  but  ouly  to  their  exer- 

(a)  20  Law  Jour.  N.  S.  Ex.  227.  (6)  Ibid,  234. 

(c)  Ibid,  234.  (O  Ibid,  227. 
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ciMng  the  QOB^spukory  power  of  Uking  landfl,  &c  The  order  of 
his  Honour  must  be  varied  so  &r  as  to  allow  the  petitiooers  to  prove 
on  the  estate  of  the  baokropt  for  the  third,  fourth,  £fi^  and  sixth 
calls;  and  the  assignee  is  entitled  to  his  costs  of  appearing  on  this 
petition,  out  of  the  estate.  Jmdffmem. 

Banknptc^  Order  Book,  fol.  169. 


DENNY  V.  DEVONSHIRE. 

Aw.  15.29. 

A  petition  of  appeal  from  the  order  made  in  this  ease  bj  his  Honour  xhe    decision 

the  Master  of  the  Rolls,  having  been  presented  to  tte  Lord  Ckah-  ^^^^^^^^ 

csjAAOLy  Counsel  for  the  petitioners  now  moved  that  his  Honour's  SnaoiiJr"^ 

order  should  be  reversed.  A  demise  of 

lands  End  the 
The  decision  of  his  Honour  is  reported  1  Irish  Chancery  Riports^  tithes   thereof 

p.  401.    It  riiould  be  stated  that  the  finding  of  the  jur7  at  the  in-  warily  mean  a 

quisition  idiere  mentioned,  and  which  was  held  upon  the  commission  andTT^demise 

of  tithes  as 
separate  and  independent  properties,  %nt  maj,  if  the  drcnmstances  of  the  case 
warrant  such  an  interpretation,  be  construed  to  mean  a  demise  of  limds  tithe  free. 
The  20th  section  of  the  statute  I  &  2  Vie.  c  109,  enacting  that  the  provisions 
hereinbefore  contained,  "  with  respect  to  the  establishment  of  exemption,  &c,  from 
tithes,  shall  not  extend  to  anj  case  where  the  tithes  of  anj  land  shall  have  been 
dennsed  hj  deed  for  any  term  <^  Ufe  or  yean,  or  wbme  any  composition  for  tithes 
Shan  have  been  made  by  deed  or  writing,  by  the  person  entitled  to  such  tithes,  witii 
the  owner  or  occupier  of  the  land,  for  any  such  temi  for  life  mr  years,  and  such 
demise  or  compoation  diall  be  sub^sting  at  the  time  of  the  pawing  of  the  Act,  nor 
to  any  suit  wr  estaUishisg  a  claim  to  titiies  then  pending,'*  meuis  that  the 
exempting  clauses  of  tiie  statute  are  not  applicable  to  the  case  of  the  owner  of  tithes 
demising  them  to  the  owner  or  occopier  of  the  land  chargeaUe  with  those  tithes ; 
but  a  person  actually  entitled  to  tiie  common  ownerdiip  botii  of  lands  and  the  ti^es 
thereof  is  not,  merely  because  be  has  derived  hk  title  tmder  a  lease  Bialdng  separate 
demises  of  each,  disentMed  by  that  section  to  hM  the  lands  tite  free. 

Where  petitioners  under  the  statute  I  &  2  Vic.  c.  109,  b.  16,  praying  that 
Whiteacre  should  be  declared  tithe  fr^ee,  alleged  tiiat  those  lands  had  constituted 
part  of  the  possessions  of  the  monastery  of  D.  and  were  held  by  the  Friars  and  Abbots 
free  from  times ;  and  tiiat  under  a  commission  issued  in  tiie  18  Eliz.  an  inquisition  was 
hdd«  and  the  jury  found  that  one  hundred  and  fifty  acres  of  land  in  Whiteacre,  witii 
the  tithes  of  the  same,  formed  parcel  of  the  possessions  of  the  monastery  of  D.,  and 
had  been  concealed  from  the  Queen  and  her  progenitors ;  and  tiie  petitioners  also 
alleged  that  by  letters  patent  in  the  19  EKz.,  one  hundred  and  fifty  acres  of  land  in 
Whiteacre,  and  tiie  tithes  of  the  same,  were  granted  to  W,  mido'  whom  thepeti- 
tioners  alleged  that  tiiey  derived  by  lease  made  in  the  year  1700>  demising  White- 
acre  and  the  tithes  tiieieof  for  three  lives,  with  a  covenant  for  perpetual  renewal ; 
and  stated  a  composition  made  in  1888,  and  a  certificate  of  the  Commissioner 
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1651.        issued  in  the  16th  year  of  the  reign  of  Queen  Elizabeth,  was  tm 
Chancery, 
^ . '     follows : — **  The  jurors  upon  their  oaths  declare  that  one  hundred 

DENNT 

V.  and  fifty  acres  arable  and  pasture  in  Ballyyoile  and  BaUinevogy^ 

with  the  tithes  and  other  spiritualities  of  the  same,  of  the  annual 
value  of  thirteen  shillings  and  four  pence,  are  parcel  of  the  posses- 
sions of  the  late  house  or  abbey  of  Dunbrody,  and  were  concealed 
and  substracted  from  the  aforesaid  Lady  the  Queen  and  her  pro- 
genitors, and  were  occupied  by  Maurice  Fitzgerald  during  his  life, 
and  thereafter  by  Sir  James  Fitzgerald,  Knight;  in  faith  and 
testimony  whereof,"  &c. 

It  should  also  be  mentioned  that  the  Duke  of  Devonshire,  in  his 
discharge  filed  in  the  Master's  office,  stated  that  the  townland  of 
Ballyvoile  contained  about  five  hundred  and  ten  acres  statute 
measure,  and  that  the  townland  of  Ballinevogy  contained  about 
six  hundred  and  fifteen  similar  acres;  and  that  when  under  the 
statute  2  &  3  FT.  4,  c.  ]  19)  the  commissioner  appointed  for  fixing 
the  tithe  composition  of  the  parish  of  £alrossanty,  in  which  Bally- 
nevogy  is  situated,  was  making  his  applotment,  he  excepted  from  it 
seventy-five  acres  Irish  plantation  measure  of  that  townland ;  and 
that.following  his  example,  the  commissioner,  subsequently  appointed 
for  the  adjoining  parish  of  Stradbally,  in  which  Ballyvoile  is  situate, 
in  making  his  applotment  excepted  from  it  seventy-five  acres  Irish 
plantation   measure  of  that   townland;   and   the   Duke  contended 


oertifying  the  composition  of  the  pariah  in  which  Whiteacre  was  situate  (of  which 
£47  was  assessed  on  Whiteacre),  and  also  certifying  that  it  was  payable  to  the 
respondent;  and  the  petitioners  also  alleged  that  for  sixty  years  anterior  to  the 
composition,  Whiteacre  was  held  by  tiie  owner  and  the  tenants  thereof  tithe  free. 
The  respondent  denied  tiiat  Whiteacre  was  part  of  the  possessions  of  the  monastery, 
and  insisted  that  even  admitting  tiie  statement  of  the  petitioners  as  to  the  one 
hundred  and  fifty  acres  to  be  true,  it  only  led  to  the  condusion  that  to  that  extent 
alone  were  the  lands  of  Whiteacre  tithe  firee.  The  Court  referred  it  to  tiie  Master 
to  inquire  whether  Whiteacre  was  rightiy  charged  with  tithe  composition  if  the 
statute  1  &  2  Vie,  c  109  had  not  passed,  or  if  such  composition  had  not  been 
suspended.  Evidence  was  entered  into  on  both  sides  and  tendered  to  the  Master, 
who  declined  to  consider  it,  and  inasmuch  as  it  appeared  on  the  petition  and  tiie 
charge  that  the  lands  and  tithes  were  separately  demised  by  the  lease  of  1700,  he 
found  that  Whiteacre  would  hare  been  rightfully  charged  with  titiie  composition  if 
tiie  statute  1  &  2  Vic,  c.  109  had  not  been  made,  or  if  such  composition  had  not 
been  suspended.  The  Court  (being  of  opinion  tiiat  tiie  lease  of  1700  was  susceptible 
of  being  construed  to  mean  a  demise  of  Whiteacre  titiie  free,  and  inasmuch  as  the 
fespondent  had  not  in  his  dischargee  rested  his  defence  upon  the  view  adopted  hj  the 
Master,  but  had  denied  the  titic  of  W,  the  lessor  of  the  petitioners)  direct  tiie 
Master  to  review  his  report,  but  ordered  that  notice  of  all  further  proceeding» 
should  be  given  to  the  person  entitied  to  the  reversion  on  the  lease  of  1700,  who  had 
not  previously  been  made  a  party  in  the  matter. 
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that  the  remaining  three  hundred  and  eighty-six  statute  acres  of        1851. 

Chancery. 
Ballyvoile  were  rightly  applotted  by  the  commissioner,  with  the     v- — . ' 

tithe.  »• 

DBYONSHIRE. 

Mr.  Serjeant  Christian  and  Mr.  Harris  were  heard  in  support  of        ^9^*^"^^  • 
the  appeal. 

Mr.  Napier  and  Mr.  Joshua  Clarke  were  heard  in  support  of  the 
order  of  the  Master  of  the  Rolls. 

In  the  progress  of  the  argument  the  cases  of  Salkeld  v.  John- 
ston (a).  Fellows  v.  Clay  (6),  Chambers  v.  The  Earl  of  Shannon(e) 
and  Eagle  on  Tithes^  p.  26,  were  referred  to. 

The  Lord  Chancellor. 

Although  not  now  intending  finally  to  dispose  of  this  case,  I  may     Judgment. 
say  that  I  should  have  considerable  difficulty  in  arriving  at  the  same 
conclusion  as  the  Master  seems  to  have  done  in  his  report    It  may 
be  that  as  to  the  three  hundred  and  eighty-six  acres  the  petitioners 
have  not  fully  deduced  title  to  the  exemption  from  tithe.    But  the 
Master  does  not  seem  to  have  investigated  the  case  by  examining 
into  the  evidence  tendered.    He  appears  to  have  grounded  his  report 
solely  upon  the  petitioners'  statement  of  their  case,  and  especially  of 
the  lease  of  1700,  which  he  considered  as  showing  that  the  tithes 
imd  lands  were  distinct  subjects  of  demise.    But  as  to  the  seventy- 
five  acres,  half  of  the  one  hundred  and  fifty  acres  in  Ballyvoile 
and  Ballynevogy  which  were  found  by  the  inquisition  taken  in  the 
18  Eliz,  to  have  been  part  of  the  monastic  possessions  of  the  abbey , 
of  Dunbrody,  and  which  it  is  now  admitted  were  tithe  free,  it  is  im- 
possible to  say  that  the  tithes  were  the  distinct  and  separate  subject 
of  demise.    The  view  taken  by  the  Master  would  appear  to  involve 
the  proposition  that  there  is  but  one  possible  construction  of  a 
demise  of  lands  and  tithes,  viz.,  that  it  is  an  independent  demise  of 
each ;  but  it  appears  to  me  that  such  a  lease  would  not  be  an  un- 

(a)  1  Mac.  &Gor.  242;  S.  C.  1  Hare,  196;  2C.  B.  749;  18 L.  J.  Ezch.  89. 
(h)  4  Q.  B.  313.  (c)  5  Ir.  Eq.  Rep.  886. 
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1851.        natural  mode  of  demising  lands  tithe  free.    I  shall  consider  the 
Chaneery. 

^ ^ — ^     case  and  mention  it  again. 

DBNirr 

V. 


Judffment. 
Nov,  29. 


The  Lord  Chanceixor. 

This  case  comes  before  me  under  very  peculiar  circumstances. 
The  original  petition  was  framed  under  the  provisions  of  the  16th 
section  of  the  statute  1  &  2  Vtc.  c.  109,  and  prayed  for  an  order 
allowing  the  exemption  of  the  lands  of  Balljrvoile  from  tithe 
rentcharge,  and  that  the  certificate  and  applotment  of  the  tithe 
composition  might  in  this  respect  be  amended.  The  petitioners  state 
the  right  to  these  lands  to  ha;ve  originally  been  in  Sir  Nicholas 
Walsh,  under  letters  patent  of  the  8tii  of  March,  19  Etiz,;  whereby 
one  hundred  and  fifty  acres  of  land,  arable  and  pasture,  lying  and 
being  in  Bally  voile,  and  the  tithes  of  the  some,  described  as  parcel 
of  the  posseasioiM  of  tbe  late  niMastery  of  Dunbrody,  were  granted 
in  tFust  £E»r  hkn  to  Gbeorge  Moore,  The  petitioners  state  also  a 
leaee  by  Robert  Walsh,  the  grandBon  of  Sir  Nicholas  Walsh,  bearing 
^ite.  ito  13th  of  May  Vj(^%  demsing  to  William  Power  the  elder 
the  toi^n  and  laMdt  of  Ballyvoilev  therein  described,  as  contadhing 
by  conmiom  estamatioD  one  ploughland^  &c.,  together  with  all  the 
tithes  great  and.small^  and'  other  duties  and  rights'  to  said  tatiies 
belongiiif^  for  thx!ee> Hves^  wit^  a  oov^nant  for  porpetuai  renewal; 
that  all  tbet  estate  of  thd  Iflssee^  beosme  vested  ia  hra  grandson 
William  Power  ih0.youngeB,  who,  on:  the  24th  of  Febnmry  1781, 
conveyed  to  Robert  Snow  and  hi»  heirs  the  said  town  and  lands  of 
BallyvoUe^  with  the  tithes  thereof^  for  the  lives  in  the  original  lease, 
and  in  a  renewal  thaneaf  bearing  date  on  the  24th  of  Septemba:>  1726, 
and  the  lives  to  be*  named  in:  every  futare>  renewaL  The  petlti<mOTs 
thence  tsaoe  title:  under  the  lease  of  1700  to  th«nsel¥e»,  and  state 
the  rev^orsion  to  be>in'.  Ohades. Edward  Kennedys  who* is  not  a  parly 
to  these  prooeedinga,  and  has  not  received  any  notice  thereof. 
Those  lands,  of  Ballyvofle  the  petitioners  seek  to  hold  exempt  from 
tithes,  as  beii^  originally  a  portion  of  lands  held  by  the  diss^ed 
monastery  of  Dunbrody  in  the  County  of  Wexford,. and  as  such, 
within,  the  statute  33.  Hen,  6,  sess.  2,  e.  5  (Zr.) ;  and  it  is  further 
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alleged  on  behalf  of  the  petitioners,  that  there  has  not  been  any  claim       „J®^** 

Chancery, 

made  for  tithe  in  respect  of  those  lands  within  the  period  fixed  by  the     i ' 

'^  r  f  DENNY 

Statute  1  &  2  Vie.  c.  109.     If  the  case  rested  there,  it  is  clear  that r. 

an  exemption  is  established,  and  the  Court  would  not,  nor  could, 
refuse  to  comply  with  the  prayer  of  the  petition. 

By  the  Tithe  Composition  Act,  a  certain  portion  of  the  tithes 
in  parishes  of  which  his  Grace  the  Duke  of  Devonshire  is  lay  impro- 
priator was  given  to  him,  and  a  portion  was  given  to  the  vicar. 
Among  the  rest  the  tithes  of  the  lands  of  Ballyvoile  were  allotted 
to  his  Grace,  with  the  exception  of  seventy-five  acres  which  it  is 
conceded  were  not  titheable. 

As  I  have  already  stated,  the  case  made  by  the  petitioners  is  that 
the  lands  in  question  were  exempt  from  tithes ;  that  Sir  Nicholas 
Wabh  so  held  them,  and  so  demised  them,  and  that  tithes  have  not 
been  paid  in  respect  of  the  lands  within  the  statutable  period  fixed 
by  the  statute  1  &  2  Vic.  c.  109. 

To  a  charge  founded  on  this  petition,  the  Duke  of  Devonshire  has 
filed  a  discharge,  and  his  case  is  that  he  is  rector ;  he  admits  the  dis* 
solution  of  the  monastery  of  Dunbrody,  but  he  denies  that  the  lands 
of  Ballyvoile  formed  part  of  the  possessions  of  the  monastery ;  and 
insisted  that,  even  if  the  statement  in  the  charge  were  true,  it  only 
led  to  the  conclusion  that  one  hundred  and  fifty  acres  of  the  lands  of 
BalljTvoile  were  so  held. 

This  case  came  before  the  late  Master  of  the  Bolls  in  the  year 

1843,  who  made  an  order  referring  it  to  the  Master  to  inquire 

whether  the  lands  of  Ballyvoile  in  the  petition  mentioned  were 

rightly  charged  with  tithe  composition,  if  the  statute  I  &  2   Vic. 

c.  109,  had  not  passed,  or  if  such  composition  had  not  been  sus^^ 

pended.    The  parties  then  went  into  the  Master's  office,  and  up  to 

that  period  treated  the  issue  I  have  stated  as  including  the  question 

which  was  to  be  tried  between  them  :  and  if  that  had  not  been  the 

issue,  the  order  of  1843  could  not  have  been  made.    Both  parties 

concur  in  saying  that  the  delay  which  has  taken  place  was  caused 

by  their  desire  to  await  the  final  decision  of  Salkeld  v.  Johnston  (ay 

That  case  was  decided  by  Lord  Cottenham  in  1849 ;  he  held  that 

the  efiect  of  the  similar  section  of  the  English  Act  2  &  3  W,  4y 

(a)  1  M'Naghten  &  Gordon,  242. 
VOL.  1.  84 
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1851.        c.  100,  was  to  establish  the  exemption  where  there  was  not  anj 
> ^ — y     proof  of  payment  within  the  period  specified  by  the  statute,  al* 

DENNT 

V.  though  without  proof  of  any  particular  ground  of  exemption.    The 

DEVONSHIRE 

*  decree  in  that  cause  having  been  made,  the  parties  to  the  present 

Judgment,  petition  proceeded  to  consider  the  cose  put  forward  by  the  Doke  of 
Devonshire ;  and  if  the  petitioners  had  to  sustain  their  case  by 
primary  proofs  of  actual  possession  of  those  lands,  with  nn  original 
exemption  from  tithe,  as  being  lands  of  a  dissolved  monastery,  they 
have  not  been  successful,  there  being  no  evidence  of  any  grant  of 
the  lands  of  a  dissolved  monastery  to  Sir  Nicholas  Walsh,  except 
one  hundred  and  fifty  acres,  part  of  which  appear  to  be  in  Bally- 
voile,  and  the  residue  in  Ballynevogy.  There  is,  therefore,  so  far 
as  I  can  see,  a  failure  of  such  proof  on  the  part  of  the  petitioners. 

But  evidence  was  gone  into  on  both  sides,  and  tendered  to  the 
Master,  who  it  appears,  however,  did  not  think  it  waa  a  case  in 
which  he  was  bound  at  all  to  consider  the  evidence  tendered  on 
either  side.  The  Master  was  of  opinion  that,  taking  the  petition 
and  the  charge  together,  this  was  not  a  case  within  the  provisions 
of  the  statute,  because  it  appeared  that  in  the  lease  of  1700,  and  in 
the  subsequent  renewals,  there  was  a  grant  of  the  lands,  together 
with  a  grant,  naminatim^  of  the  tithes  also,  and  that  it  was  there- 
fore plainly  within  the  section  of  the  statute  whick  creates  an 
exception  in  favour  of  cases  where  the  tithes  are  demised  to  the 
occupier  of  the  land.  No  doubt,  if  that  were  established,  the  case 
would  be  a  clear  one  for  holding  that  on  this  petition  the  refief 
sought  could  not  be  granted;  but  the  advisers  of  the  Doke  of 
Devonshire  never  put  forward  such  a  case;  he  never  alleged  that 
Sir  Nicholas  Walsh  had  an  ownership  in  the  tithes,  independent  ef 
his  ownership  in  the  lands;  he  asserts  that  from  the  beginning  he 
himself  had  a  right  to  the  tithes  as  lay  impropriator,  knd  he  denies 
the  title  of  Sir  Nickk>1a8  Walsh  altogether.  That  is  an  issue  veiy 
difierent  from  that  which  the  Master  has  considered.  His  report  is 
thai,  upon  reading  the  charge  of  the  petitioners,  by  which  it  appeared 
that  they  themselves  set  forth  a  title  by  which  they  claimed  to  be 
owners  of  the  lands  of  Ballyvoile,  and  of  the  tithes  both  great  and 
small  thereof,  and  that  they  derived  those  lands,  together  with  the 
tithes  thereof,  both  great  and  small,  udder  a  leads  for  three  lives,  with 
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a  covenant  for  perpetual  renewal,  he  finds  that  the  lands  of  Bally-        1851- 

voile  in  the  petition  mentioned  would  have  been  rightfully  charged     v.. — ^ ^ 

with  tithe  composition  if  the  statute  1  &  2  Vic.  c.  109  had  not  been  ,;. 

made,  or  if  such  composition  had  not  been  suspended.    That  is  the         _^ 

view  taken  by  the  Maater  with  respect  to  the  title  of  Sir  Nicholas  Judgment. 
Walsh,  the  lessor  of  the  lease  of  1700,  and  of  those  deriving  the 
reversion  under  him^ — ^in  other  words,  that  Sir  Nicholas  Walsh 
having  an  ownership  of  lands,  and  an  ownership  of  tithes,  demised 
the  lands  and  tithes  by  a  lease  put  in  issue  by  ^he  petitioners,  which 
lease  showed  the  existence  of  the  tithes  as  property  separate  from 
and  independent  of  the  lands ;  and  he  accordingly  determined,  on  the 
case  made  by  the  petitioners  themselves,  that  those  lands  had  been 
rightfully  charged  with  tithe  composition  under  the  statute. 

Upon  this*  part  of  the  case  it  is  important  to  consider  the  allega- 
tions in  the  charge  and  discharge  filed  by  the  parties,  and  especially 
to  keep  in  mind  that  the  lease  of  17i)0  comprised  the  whole  of  the 
Abbey  lands  of  Ballyvoile,  including  the  seventy-five  acres  which, 
it  is  conceded,  are  exempt  from  tithes.  In  respect  of  these  seventy- 
five  acres,  it  is  impossible  to  couciode  that  a  grant  of  the  tithes  was 
made  by  the  lease  as  of  a  separate  property,  independent  of  the 
land.  Can  it  then  be  said  Uiat  the  lease  of  the  residue  of  the  lands 
is  conclusively  to  be  considered  as  m^de  of  the  tithes  as  such  se- 
parate property,  when  it  is  plain  that  the  seventy -five  acres  are 
demised  upon  a  difierent  basis  ?  The  Master's  opinion  would  seem 
to  be,  that  there  cannot  be  a  lease  of  lands  and  tithes  together,  each 
being  specially  named,  except  where  the  lands  -and  tithes  are  demised 
as  subsisting  properties,  separate  and  independent  of  each  other. 
But  the  grant  from  the  Crown  of  the  one  hundred  and  fifty  acres 
was  a  grant  as  well  of  the  lands  as  of  the  tithes ;  and  Sir  Nicholas 
Walsh  plainly  took  the  lands  exempt  from  tithes  thereunder.  Now 
supposing  the  case  of  the  petitioners  to  be  confined  to  the  seventy- 
five  acres  in  Ballyvoilej  which  fimn  a  portion  of  the  one  hundred 
and, fifty  acres,  if  the  principle  upon  which  the  Master  has  acted  be 
correct,  the  same  rule  must  apply,  although  contrary  to  the  facts 
of  the  case  and  the  clear  intention  of  the  parties.  The  Duke  of 
Devonshire  making  no  such  case  as  this  — >  it  would  plainly  be 
destructive  of  his  own  title  to  do  so — says  that  he  does  not  believe 
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that  any  part  of  these  lancU  ever  belonged  to  the  monastery  of 
Dunbrody,  except  the  one  hundred  and  fifty  acres,  which  it  bw 
been  conceded  in  the  argument  of  this  case  were  granted  exempt 
from  tithes;  and  he  says  that,  **  assuming,  but  not  admitting,  that  the 
Judgment,  Abbey  of  Dunbrody,  or  the  Friars  or  Abbots  thereof^  was  or  were 
at  one  time  seised  of  one  hundred  and  fifty  acres,  late  Irish  planta- 
tion measure,  in  said  lands  of  Ballyvoile  and  Ballynevogy,  or  of 
seventy-five  acres  late  Irish  plantation  measure,  in  Ballyvoile,  yet  he 
denies  that  the  said  Abbey  or  the  Friars  or  Abbots  thereof  ever  had 
title  to  the  whole  of  the  lands  of  Ballyvoile,  or  to  that  portion  of  it^ 
that  is  to  say,  the  said  three  hundred  and  eighty-six  statute  acres 
thereof  upon  which  the  said  tithe  composition  was  so  as  aforesaid 
charged  or  applotted/'  His  defence  in  efiect  amounts  to  this,  viz. : 
that  there  was  no  title  io  the  petitioner  save  that  which  he  derived 
through  Sir  Nicholas  Walsh,  who  had  no  title  to  the  lands  discharged 
from  the  tithes ;  and  so  the  Duke  denies  the  case  made  by  the  peti- 
tion ;  he  denies  that  the  lands  formed  part  of  the  possessicms  of  the 
monastery  of  Dunbrody,  and  he  traverses  the  allegations  in  the 
charge  in  the  terms  of  the  statute ;  he  does  not  say  that  the  right 
to  the  tithes  has  been  merely  suspended  by  the  conjunction  of  the 
ownership  of  the  land  and  the  ownership  of  the  tithe,  but  he  says 
that  tithe  has  been  actually  paid  in  respect  of  these  lands. 

The  case  is  not  raised  by  his  Grace  that  the  petitioners,  by  their 
own  showing,  hold  under  the  circumstances  contemplated  in  the  20th 
section  of  the  statute  1  <&  2  Vic.  c.  109,  as  lessors  of  the  tithes,  firom 
Sir  Nicholas  Wabh.— [His  Lordship  here  read  the  section.] — The 
plain  meaning  of  this  section  is,  that  the  exempting  clauses  are  not 
to  apply  to  the  case  of  the  owner  of  the  tithea,  demising  them  to  the 
owner  or  occupier  of  the  land,  but  it  does  not  disentitle  a  party 
who  is  actually  entitled  to  the  common  ownership  both  of  lands  and 
tithes  from  making  such  a  claim,  merely  because  he  haa  derived  his 
title  under  a  lease  making  separate  demises  of  each. 

All  that  has  hitherto  been  done  in  the  Master's  office  is  so  much 
waste  of  time  and  of  expense,  if  the  only  possible  construction  of 
the  grant  relied  on  by  the  petitioners  be  that  it  is  a  grant  of  tithes 
by  a  lessor  claiming  them  as  a  separate  inheritance.  The  case  on 
the  part  of  the  petitioners  is  wholly  difierent ;  it  iiy  io  fact,  an  as- 
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sertion  of  the  title  of  their  lessor  to  hold  the  lands  tithe  free,  and        1651. 
they  relj  on  the  lease  in  support  of  that  position,  as  against  the     >_  y^^'^ 
Duke  of  Devonshire.     As  to  the  form  of  the  lease,  it  has  but        ^*,J^^^ 
followed  the  language  of  the  grant  from  the  Crown  giving  the  lands   '^'^^^^™^' 
and  the  tithes.    A  similar  form  of  grant  will  be  found  in  Siruti  v.      Jndgmgid. 
Baker  (a).    No  particular  question  seems  to  have  been  made  there 
as  to  the  form ;  the  grant  seems  to  have  been  taken  to  mean  a  grant 
of  both  lands  and  tithes,  but  does  it  follow  thence  that  no  other  con- 
struction can  be  given  to  grants  of  this  description,  even  though 
lands  clearly  exempt  from  tithe  are  dealt  with  by  the  same  instru- 
ment in  a  similar  manner  ?     The  allegations  in  the  petition  are  that 
Sir  Nicholas  Walsh  held  the  lands  discharged  from  tithe,  and  leased 
the  lands  in  the  same  way,  and  the  petitioner  rests  on  the  title  of  the 
landlord  not  to  hold  the  tithes  in  the  sense  implied  by  the  decision  of 
the  Master,  but  to  hold  the  lands  so  exempt ;  and  the  true  construc- 
tion of  the  lease  may  well  be,  not  that  it  contains  an  assertion  of  an 
independent  title  to  the  tithes,  but  that  it  merely  uses  a  particular 
mode  of  conveying  the  lands  tithe  free. 

I  think  the  case  must  be  sent  back  to  the  office  for  re-considera- 
tion of  the  real  questions  involved  in  it. 

If  the  objection  had  been  taken  at  first,  no  doubt  it  would  have 
been  considered,  but  the  parties  never  thought  of  it.  It  is  not  the 
duty  of  the  Court  to  dispose  of  such  a  case  summarily,  in  the  way 
this  case  has  been  dealt  with,  where  the  intentions  of  the  parties 
in  their  respective  pleadings,  as  they  may  be  called,  were  plainly 
very  different  from  the  view  adopted  by  the  Master. 

The  reversioner,  however,  should  have  notice  of  all  further  pro- 
ceedings in  this  matter.  There  are  cases  holding,  in  effect,  that  the 
person  entitled  to  the  reversion  would  be  bound  by  proceedings 
taken  either  by  or  against  the  person  entitled  to  the  immediate  in- 
terest in  the  leasehold — at  least  that  such  proceedings  would  be 
evidence  against  him. 

Let  the  order  of  the  Master  of  the  Rolls  be  reversed,  and  let  the 
case  be  sent  back  to  the  Master's  office  for  re-consideration,  and  let 
notice  of  all  further  proceedings  be  given  to   Mr.  Kennedy,  the 

reversioner. 

(fl)  2  Vm.  Jan.  625. 
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1851. 

Chancery. 


TRYE  V.  THE  EARL  OF  ALDBOROUGH. 


HARRISON,  ....  Petitioner  ; 

THE  EARL  OF  ALDBOROUGH,  .  Re^ondeni. 


July  19. 


A  suit   for      The  late  Earl  of  Aldborough,  on  the  2nd  of  March  1833,  by  inden- 

foredosmeand 

sale  haying      ture  of  that  date  granted  by  way  of  mortgage  certain  estates  to  John 

in  1833,   a      Harvey  Ollney  for  the  sum  of  £10,000.     The  latter  in  the  same 

in  ^35  re-     7^*'  ^^®^  *  ^*^^  praying  a  foreclosure  and  sale  in  respect  of  those 

^linst  the      states ;  on  his  death,  Trye  the  present  plaintiff  in  the  cause  revived 

e^ty  of  re!  ^^'  ^^^  obtained  on  the  2nd  of  April  1838  a  decree  to  account,  and 

^&8  ^-  ^^^  ^^^  ^^^^  ^^  ^P"^  ^^^^  *  ^*^  ^^^^  ^^^  *  ^^  ^^  *^^  ^^® 

vionsly  to  any  mortgaged  premises.     Thomas  Harrison  the  petitioner  in  the  peti- 

ciecreo  in   tne 

cause.     In       tion  matter,  and  who  never  at  any  time  was  a  party  to  the  cause, 

1838  a  decree  J  f     J  * 

to  account  was  obtained  in  Easter  Term  1835  a  judgment  against  the  late  Earl  of 

pronounced  in 

the  cause,  and  Aldborough,  and  presented  a  petition  for  a  receiver  at  the  Equity 

in  1842  a  final 

decree   for  a  side  of  the  Court  of  Exchequer.    By  orders  there  pronounced,  and 

fi^Je  of  A.11  the 

mort^iged        respectively  dated  the    27th  of  April    and  25  th  of  May  1844,  a 

estates  ixras  •*••  »•  <*• 

made.     In      receiver  was  appointed  in  the  petition  matter  over  a  portion  of  the 
^t^Jitof  mortgaged  premises.  The  late  Earl  died  on  the  4th  of  October  1849, 

who  had  not  j^^^  ^^^  estates  devolved  upon  the  present  Earl.     On  behalf  of  the 
at   any    time  '^  '^ 

been   a  party  plaintiff  in  the  cause  of  Trye  v.  Earl  of  Aldborough,  a  motion  was 
to  the  cause,    ^  9  j  -^  •> 

obtained  on     made  at  the  Rolls  for  liberty  to  extend  to  the  cause  the  receiver 
petition  a  ro- 

ceiver  on  foot  appointed  in  the  petition  matter,  but  was  refused  by  his  Honour  the 
of  his  judg- 
ment over  a  Master  of  the  Rolls.    It  now  was  moved  by  way  of  appeal  before 
part  of  tiie        ,      »  ^ 

mortgaged        the  Lord  Chancellor. 
estates.  Held^ 
in  reversal  of 

SeR^^Siat        ^'-  ^'^^^^  and  Mr.  Leslie,  for  the  motion,  relied  upon    The 

the  plaintiff 

in  the  cause  was  entitled  on  motion   to  haye  the  receiver   appointed  in   the 

petition  matter  extended  to  the  cause,  inasmuch  as  the  judgment  having  been 

recovered  pendente  lite  gave  the  conuzee  no  right  as  against  the  mortgagee  the 

plaintiff. 
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Bishop  4>f  Winchester  v.  Paine  (a);  Massey  v.  Batwell{p\  and 
RutUdge  v.  RuiUdge  (c). 


1851. 
Chancery. 


The  SolieitOT'Oeneral  and  Mr.  Serjeant  Christian^  on  behalf  of  ^ldbobough 


the  petitioner,  opposed  the  motion,  and  cited  Lynch  v.  Nolan  {d), 
Drew  V.  The  Earl  of  Norbury \e\  and  Gashell  ▼.  Durdin  (f). 


Argument. 


The  LoBD  Chancellor. 

This  case  has  come  before  me  by  way  of  appeal  from  the  order 
of  his  Honour  the  Master  of  the  Rolls,  who  refused  a  motion  made 
on  behalf  of  the  plaintiff  in  the  cause  of  Trye  v.  The  Earl  of 
Aldboroughy  to  extend  to  that  cause  a  receiver  appointed  in  the 
matter  of  Harrison  petitionery  and  The  Earl  ofAldborouffh  respon- 
dent; in  other  words,  to  extend  the  receiver  over  certain  of  the  Earl 
of  Aldborough's  estates  to  which  he  had  not  been  originally  ap- 
pointed, by  suggesting  the  insufficiency  of  the  estate  to  which  the 
plaintiff  must  look  for  payment  of  his  demand.  The  mortgi^ 
under  which  the  plaintiff  claims  bears  date  on  the  2nd  of  March 
1833 ;  the  bill  was  filed  by  the  mortgagee,  whom  he  represents,  about 
the  same  time,  for  the  sale  of  the  Earl's  estates,  including  those  over 
which  the  receiver  in  the  petition  matter  was  appointed  subse- 
quently ;  the  mortgagee  having  died,  the  present  plaintiff  revived 
the  suit,  a  decree  to  account  was  pronounced  in  April  1 838,  und  a 
final  decree  in  April  1842.  The  petitioner's  judgment  was  recovered 
in  Easter  1835,  and  the  receiver  was  appomted  under  orders  of  the 
Court  of  Exchequer  made  in  April  and  May  1844 ;  the  petitioner 
was  not  a  party  to  the  cause. 

As  between  the  plaintiff  and  the  Earl  of  Aldborough,  I  have  not 
heard  any  thing  urged  on  the  part  of  the  petitioner  which  affords 
grounds  for  declining  to  grant  this  motion,  now  made  by  the  plain- 
tiff quite  as  a  matter  of  course ;  it  seems  necessary  for  his  purposes ; 

(a)  11  Ves.  194. 

(b)  4  Dr.  &  War.  58;  S.  C.  5  Ir.  Bq.  Rep.  382. 

(c)  8  Ir.  £q.  Rep.  84.  (d)  10  Ir.  Eq.  Rep.  57. 

(e)  3  Jo.  &  Lat.  261 ;  S.  C.  9  Ir.  £q.  Rep.  171,  524. 

(/)  2  BaU  &  Beatty,  169. 


Judgment. 
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1861.        and  I  do  not  find  thai  the  Earl  of  Aldboroagh  has  been  aUe  to 
Chattetry, 
v.— >^-ii.-^  ^  allege  or  suggest  that  the  estate  is  sufficient  to  meet  the  plaintiffs 

TRTB 

V.  demand.    The  motion  was  resisted  at  the  Rolls,  on  the  ground  that 

▲LDBORouQH  ^^  roceiver  had  been  appointed  in  the  petition  matter,  and  the 
juifymgnt,     petitioner  was  not  a  party  to  the  cause. 

The  case  of  Lynch  v.  Nolan  (a)  is  said  to  have  been  relied  on 
there.    But  that  case  differs  materially  in  its  facts  firom  the  present 
case,  and  only  decides  that,  upon  an  application  by  a  prior  creditor, 
on  the  consent  of  the  inheritor,  to  extend  a  receiver  obtuned  by  a 
puisne  judgment  creditor,  the  Court  will  not  disturb  the  latter,  who, 
though  a  party  in  the  cause,  has  not  filed  his  answer,  his  time  for 
doing  so  not  having  expired.    But  here  the  cause  appears  to  have 
been  instituted  many  years  ago,  the  bill  having,  as  I  have  akeady 
observed,  been  filed  in  1833.    In  the  year  1835,  pending  the  cause, 
the  petitioner  obtained  his  judgment  against  the  Earl  of  Aldbo- 
rough,  who  then  had  only  an  equity  of  redemption  in  the  lands. 
This  judgment  therefore  having  been  so  entered  pendente  liie  cooM 
not,  as  against  the  plaintiff,  have  conferred  upon  the  petitioner  any 
legal  rights  against  the  lands  ;  and  there  cannot  be  any  question 
that  the  petitioner,  having  so  taken  his  judgment  against  the  Earl 
of  Aldborough  when  owner  of  a  mere  equitable  estate,  is  bound  by 
the  proceedings  in  the  cause.    True,  there  has  been  a  final  decree 
in  the  cause  for  a  sale,  but  that  decree  has  not  yet  been  carried  out, 
and  the  cause  is  still  in  operation,  and  in  a  condition  admitting  of 
the  appointment  of,  or  extension  of,  a  receiver.    That  the  judgment 
creditor  against  the  equitable  estate  is  bound  by  the  decree  and  pro- 
ceedings in  the  cause,  though  not  a  party  to  it,  is  established  by 
many  cases ;  so  much  so,  that  it  has  been  over  and  over  again  ruled 
that  the  purchaser  under  a  decree  for  sale  cannot  object  to  the  title 
on  the  ground  of  the  existence  of  such  a  judgment  entered  pendente 
iitey  the  conuzee  of  which  judgment  is  not  a  party  to  the  cause.  Such 
was  the  decision  in  Massey  v.  BatweU{h\  Sir  Edward  Sugden 
observing : — "  The  judgments  in  this  case  were  all  recovered  pen- 
dente lite ;  the  parties  entitled  to  them  are  therefore  bound  by  the 

(a)  10  Ir.  £q.  Bep.  57. 
(b)  4Dni.  &  War.  58;  S.  C.  5  Ir.  Eq.  Rep.  882. 
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decree  against  Thomas  Batwell."    And  to  the  same  effect  is  the  case         1851. 
of  Leake  v.  Leake  (a).     But  if  it  were  necessary  to  go  further  back, 


the  case  of  The  Bishop  of  Winchester  v.  Paine  (b)  establishes  the 
same  principle.  There  subsequent  mortgagees  of  an  equity  of  aldbobouoh 
redemption  were,  on  exceptions  taken  by  a  purchaser,  held  bound  judqmenu 
by  a  decree  of  foreclosure,  though  not  made  parties ;  the  excep- 
tions were  overruled,  and  specific  performance  decreed,  with  costs. 
Sir  William  Grant,  M.  R.,  said : — "  Ordinarily,  it  is  true,  the  decree 
of  the  Court  binds  only  the  parties  to  the  suit ;  but  he  who  pur* 
chases  during  the  pendency  of  the  suit  is  bound  by  the  decree  that 
may.  be  made  against  the  person  from  whom  he  derives  title.  The 
litigating  parties  are  exempted  from  the  necessity  of  taking  any 
notice  of  a  title  so  acquired.  As  to  them,  it  is  as  if  no  such  title 
existed,  otherwise  suits  would  be  interminable,  or  which  would  be 
the  same  in  effect,  it  would  be  in  the  pleasure  of  one  party  at  what 
period  the  suit  should  be  determined."  And  again  he  observes : — 
**  Lord  Alvanley's  difficulty,  as  to  the  mode  of  directing  the  re-con- 
veyanoe  in  The  Bishop  of  Winchester  v.  Beavor  (c),  could  not  have 
been  intended  to  throw  any  doubt  upon  a  doctrine  so  clearly  estab- 
lished. Lord  Alvanley  seems  at  first  to  have  conceived  that  it  was 
insisted  that  all  incumbrancers  universally  must  be  brought  before 
the  Court.  He  was  then  struck  with  the  inconvenience,  observing, 
that  if  that  were  so,  wherever  such  a  bill  is  filed  the  mortgagor  may 
keep  off  the  decree  by  confessing  a  greater  number  of  judgments  to 
his  friends.  The  Counsel  in  support  of  the  objection  disclaimed  all 
idea  of  carrying  it  to  that  length.  They  say,  '  As  to  the  incon- 
venience mentioned  by  the  Court,  if  they  confessed  judgments 
pendente  lite,  they  would  be  good  for  nothing.'" 

Now  what  is  the  effect  of  the  decree  in  this  case  ?  It  is  that  the 
petitioner  is,  in  the  words  of  Sir  Edward  Sugden,  **  bound  by  the 
decree,"  or,  in  the  words  of  Sir  William  Grant,  such  judgments  are 
^'  good  for  nothing."  Mr.  Leslie  argued  very  f<»rcibly,  that  a  sup- 
plemental bill  could  not  have  prayed  any  thing  that  was  already 
decreed,  but  it  appears  to  me  unnecessary  to  go  into  that  question, 

(a)  5  It.  Eq.  Rep.  361.  (6)  11  Ves.    194. 

(c)  3  Vea.  31^, 
VOL.  1.  85 
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1851.       for  the  case  is  concluded  by  the  authorities ;  the  case  of  VB^tnmgM 
Chancertf.  r»  ».  /      . 

^^ — -v^— — ^     V.  Robinson  (a)  is  expressly  in  point.     That  was  a  foreclosure  suit ; 

TBTB 

V.  the  defendant  filed  his  answer,  and  thereby  set  up  an  assignment  to 

EARL  OP 

ALDBORouGH  William  Robinson,  who  was  not  a  party ;  William  Robinson,  having 
Judgment.     <^°^6  ui  and  applied  to  be  examined  pro  tnteresse  suo^  relied  upon 
the  assignment  to  him.    But  Sir  William  M'Mahon,  M.  R.,  said: — 
'*  When  a  person  gets  an  assignment  of  property  which  is  the  subject 
of  litigation,  the  question  whether  he  must  be  made  a  party  to  the  suit 
depends  upon  the  interest  he  has  acquired ;  if  he  has  acquired  the 
legal  estate  he  must  be  made  a  party,  not  for  his  own  sake,  but  that 
he  may  be  compelled  by  the  decree  to  join  in  any  conveyance  i/chich 
the  Court  may  order;  but  if  he  has  not  the  legal  estate  he  need  not 
be  taken  notice  of,  and  he  will  be  dispossessed  under  the  injunction 
of  the  Court.**  And  on  a  subsequent  day  he  said : — "  Mr.  W.  Robin- 
son's title  commenced  pendente  lite  3  it  only  purported  to  be  an 
assignment  of  the  equity  of  redemption,  and  does  not  make  him  a 
necessary  party  to  this  cause,  as  he  merely  stands  in  the  place  of  a 
person  under  whom  he  claims.    If  he  desires  his  title  to  be  taken 
notice  of,  he  must  file  a  supplemental  bill  and  make  himself  a 
party  pro  bono  et  nuilo  ;**  and  accordingly  in  that  case  a  con* 
ditional  order  for  letting  the  lands  was  made  absolute.      So  fiir 
therefore  as  to  the  question  whether  this  security  being  qua  judg- 
ment binding,  it  having  been  entered  pendente  lite,  that  case  is  in 
point.    But  it  was  suggested  that  the  petitioner  obtained  the  order 
the  of  Court  after  the  plaintiff  had  obtained  his  decree,  and  it  was 
therefore  contended  that  Harrison  the  petitioner  having  acquired 
the  prior  possession  was  not  bound.     But  the  question  is,  what 
were  the  rights  of  the  parties  now  before  me  at  the  time  of  filing 
the  bill  ?     Harrison's  judgment  was  not  then  in  existence ;  when 
it  was  recovered   he    did  not    acquire  any  title  as  against  the 
j^ntiff,  and  he  has  not  since  acquired  any  new  title ;  his  getting 
possession  was  merely  his  putting  his  rights  under  the  judgment 
as  against  the  conusor  into  execution,  just  as  if  he  had  obtained 
au  elegit  at  Common  Law  to  which  Trye  the  plaintiff  was  not  a 
party.     I  cannot  distinguish  between  the  possession  under  a  Court 

(•)  1  Hog.  202. 
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of  Equity  bj  a  receiver,  and  that  under  an  elegit ;  and  the  peti-        1851. 
tioner  could  only  take  possession  of  what  the  Earl  of  Aldborough     ' , 

TBTE 

himself  then  possessed,  and  the  latter  being  bound  by  the  decree,  the  «. 

EARL    OF 

petitioner  is  so  likewise.  The  plaintiff  had  only  to  regard  the  Earl  aldborouoh 
of  Aldborough ;  it  would  be  introducing  a  doctrine  equally  new  and  Judgmnu, 
embarrassing  in  its  consequences  to  hold  that  the  petitioner  and  his 
assignees  ad  infinitum  should  be  made  parti<;6  to  the  cause.  As  Sir 
W.  Grant  says,  suits  would  thus  be  rendered  interminable.  It  is 
immaterial  whether  the  petitioner  has  put  his  judgment  into  execu- 
tion by  receiver,  by  elegit  or  by  any  other  mode. 

The  order  of  his  Honour  the  Master  of  the  Rolls  must  be  re- 
versed, the  deposit  returned,  and  let  the  costs  be  as  costs  in  the 
matter. 


FITZPATRICK  v.  NOLAN.* 

JuiMir. 

In  this  case  the  cause  petition,  which  was  presented  on  the  27th  A  suit  cannot 

...  f,  be  sustained 

February  1861,  prayed  that  a  certain  memorandum  of  agreement  which  seeks  to 

might  be  specifically  performed  and  carried  into  execution  by  the  agreement  for 

respondent ;  and  that  the  petitioner  might  be  put  into  possession  ^^  ^f*"Se 

of  the  shop  and  stock  in  trade  mentioned  in  the  petition,  pursuant  §^^^'^ 

sonal  semoes, 
to  the  defendant,  inasmuch  as  those  services  might  be  rendered  in  a  manner  pro- 
ductive of  iinniy  rather  than  benefit  to  the  latter ;  and  the  Oourt  does  not  possess 
the  means  m  compelling  a  person  to  fulfil  his  dutjr  to  his  employer,  under  such  a 
contract. 

Therefore,  where  it  was  agreed  that  the  respondent  should  **  continue  to  employ 
the  petitioner  as  salesman,*'  for  the  purpose  of  disposing  of  his  stock  in  trade,  on 
certain  terms,  some  of  which  tended  to  ^ow  that  a  sale  of  that  stock  to  the  peti> 
tioner  was  thereby  intended,  but  others  positively  showed  that  a  relation  approacning 
to  that  of  shopman  and  owner  was  for  a  time  to  exist  between  the  parties,  a  petition 
praying  that  the  agreement  might  be  specifically  performed  and  carried  into  ezecu^ 
.  tion  was  dismissed. 

Semble,  that  vice  vena,  the  employer  could  not  have  maintained  a  suit  to  oblige 
the  other  party  to  discharge  his  duty  according  to  the  agreement. 

Semble f  also,  that  where  a  date  has  not  been  specified  in  the  agreement,  although 
intended  to  be  so,  as  that  at  which  an  important  obligation  is  to  arise,  this  would  of 
itself  be,  on  the  ground  of  uncertainty,  an  adequate  reason  for  not  enforcing  the 
contract. 

*  Ex  relatione  Alfbkd  M'Farland,  Esq. 
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1851.        to  its  terms;  petitioner  offering  on  his  part  to  perform  same,  and 
Chancery,  i         i_       i_ 

^ , '     to  execute  the  agreement,  keep  the  aocounts,  and  make  the  pay- 

FITZPATRICK 

V.  ments  there  referred  to,  and  to  do  all  other  acts  which  he  had  agreed 

to  perform. 

The  petition  stated  that  the  petitioner  was,  for  the  ten  years  pre- 
ceding the  agreement  thereinafter  mentioned,  acting  as  salesman  and 
conducting  clerk  in  the  jewellery  establishment  of  the  respondent,  in 
the  city  of  Dublin,  at  a  salary ;  that  in  1850  the  petitioner  became 
desirous  to  open  an  establishment  on  his  own  account,  and  was  en- 
couraged to  do  so  by  promises  of  support  from  the  trade,  but  was 
dissuaded  by  the-  respondent,  and  induced  to  forego  his  intention 
by  the  offer  and  agreement  thereinafter  stated;  that  in  Decem- 
ber 1850  the  respondent  explained  to  him  his  own  anxiety  to  retire 
from  business,  but  wished  to  make  arrangements  by  which  he 
might  not  incur  any  loss  in  the  disposal  of  his  stock ;  and  various 
interviews  having  taken  place  between  them,  the  respondent  handed 
to  the  petitioner  a  letter,  the  contents  of  which  were  in  some  respects 
embodied  in  and  in  other  respects  at  variance  with  the  engross- 
ment of  a  memorandum  of  agreement  soon  afterwards  prepared  for 
the  signature  of  the  parties,  and  whereby  it  was  purported  to  be 
agreed,  amongst  other  things,  that  the  respondent  should  continue  to 
employ  the  petitioner  as  salesman,  for  the  purpose  of  selling  off 
the  stock,  from  the  1st  of  January  1851  ;  that  such  stock  should 
from  that  day  be  entered  in  the  stock  book  at  the  first  cost  prices ; 
that  the  respondent  should,  in  lieu  of  salary,  allow  the  petitioner 
to  sell  that  stock  at  any  price  he  pleased  over  the  prices  so  entered, 
and  after  paying  the  respondent  £100  a-year  until  the  stock  was 
reduced  to  £750,  the  entire  residue  of  the  profits  should  be  retained 
by  the  petitioner  instead  of  salary,  the  respondent  paying  the  ex- 
pense of  a  person  to  be  approved  of  and  employed  by  him,  and  not 
charging  any  rent  for  the  shop  until,  as  the  words  in  the  engross- 
ment were — ''  the  period  hereinafter  mentioned "  (but  in  point  of 
fact,  the  date  was  not  subsequently  alluded  to);  and  also  paying 
the  license,  &c.;  the  petitioner,  however,  was  to  bear  all  other 
incidental  expenses  ;  that  all  the  goods  sold  should  be  regularly 
entered  in  a  book  to  be  kept  in  the  shop  by  the  petitioner,  and 
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to  belong  to  the  reepondent,  and  to  remain  at  all  times  open  for  his         1851. 

Chancery. 
inspection  ;  that  the  petitioner  should  pay  over  the  amount  of  sales      v-.-->^ ' 

FITZPATBICK 

to  the  respondent  once  in  every  week,  or  oftener,  at  the  convenience  v. 

of  the  respondent;  that  no  part  of  the  stock  above  £10  should  be 
sold  on  credit)  without  the  written  consent  of  the  respondent ;  that 
the  petitioner  should  not  purchase  or  sell  in  said  concern  any  goods 
on  his  own  account  that  would  interfere  with  the  sale  of  the  stock 
of  the  respondent,  nor,  until  after  the  execution  of  a  bond  therein 
specified,  buy  any  goods  in  the  name,  &c.,  of  the  respondent,  take 
same  on  sale,  &c.,  nor  receive  any  into  the  establishment  not  pur- 
chased on  his  own  credit,  and  invoiced  expressly  to  himself;  and 
that  the  invoice  of  all  goods  purchased  prior  to  the  passing  of  the 
bond  should  be  exhibited  to  the  respondent ;  that  if  the  petitioner 
should  violate  any  of  the  conditions  contained  in  the  agreement, 
the  respondent  was'  to  be  at  liberty  to  rescind  it,  and  none  of  its 
provisions  should  be  **  considered  or  construed  as  parting  with  the 
possession  of  said  stock  in  trade,  or  h^s  full  control  over  it,"  until 
after  the  passing  of  the  bond ;  and  that  when  by  sale  the  stock 
should  be  reduced  to  the  sum  of  £750,  the  respondent  was  to  sell, 
and  the  petitioner  to  purchase  the  residue  of,  that  stock  and  the  lease 
of  the  house,  on  certain  terms. 

The  petition  further  stated  that  the  agreement  was  to  take  effect 
from  the  1st  of  January  1851 ;  and  though  not  signed  on  that  day, 
the  respondent  desired  the  petitioner  to  gp  on  with  the  business  as  if 
the  agreement  were  signed.  That  the  petitioner,  with  the  concurrence 
of  the  respondent,  desired  to  inform  the  public  of  that  arrangement, 
and  by  the  instructions  of  the  respondent  he  prepared  a  draft  circular 
for  that  purpose,  and  submitted  same  to  the  respondent,  who,  how- 
ever, did  not  return  it,  or  cause  it  to  be  published,  although  he 
procured  a  new  stock  and  cash-book,  and  had  the  net  amount  of  the 
stock  entered  in  the  former.  That  on  the  1st  of  January  1851,  the 
petitioner  commenced  the  business  under  the  agreement,  and  carried 
on  same  with  the  sanction  of  the  respondent.  .  That  the  goods  sold 
were  regularly  entered  as  provided  for  in  the  agreement ;  and  on  the 
1 8th  of  January  the  book  containing  those  entaries  was  examined 
and  checked  by  the  respondent,  and  the  amount  of  the  eighteen 
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days'  sale  ascertained,  and  handed  by  the  petitioner  to  the 
respondent,   who  wrote  at  foot,    ''  Settled  this  18th  of  January 

FITZPATBICK 

V.  1851  ;"  and  on  the  Ist  of  February  the  book  was  again  examined 

by  the  respondent,  and  the  amount  of  the  sales  paid  in  like  manner, 
though  the  book  was  not  signed  on  that  occasion.  That  the  peti- 
tioner frequently  pressed  to  have  the  agreement  executed,  and 
requested  the  respondent  to  sign  it,  but  the  latter  refused  to  do  so, 
or  to  abide  by  it ;  and  on  the  3rd  of  February  1851  compelled  the 
petitioner  to  leave  the  premises. 

The  answering  affidavit  of  the  respondent  stated,  amongst  other 
things,  that  after  the  agreement  had  been  engrossed,  he  discovered, 
on  reading  it  carefully,  that  it  limited  no  time  within  which  his  stock 
in  trade  was  to  be  reduced  to  the  sum  of  £750,  and  that  the  peti- 
tioner could,  if  he  were  so  disposed,  defer  reducing  it  to  that  sum, 
and  thus  continue  the  respondent's  liability  for  the  expenses  of  an 
establishment  from  which  the  petitioner  would  be  deriving  the 
entire  profits  on  any  new  goods  he  might  purchase.  That  the  re- 
spondent mentioned  the  circumstance  to  his  solicitor,  who,  prior  to 
the  18th  of  January  1851,  engrossed  a  clause  upon  his  counterpart 
of  the  agreement,  confining  the  period  to  two  years,  to  which,  how- 
ever, the  petitioner  refused  to  accede. 

Under  these  circumstances,  and  having  regard  to  the  nature  and 
terms  of  the  agreement  itself,  the  affidavit  submitted,  that  the  agree- 
ment it  was  not  properly  the  subject  of  a  suit  for  specific  performance , 
that  even  if  it  were,  the  respondent  had  a  right  at  any  time  to  re- 
scind it,  though  deemed  a  binding  contract  <m  him  up  to  that  time. 

The  affidavit  also  went  into  an  explanation  of  the  circumstances 
under  which  the  respondent  received  from  the  petitioner  the  pro- 
ceeds of  the  goods  disposed  of  between  the  1st  of  January  and  1st  of 
February  1851,  and  wrote  the  note  in  the  sale-book ;  and  it  submit- 
ted that  the  former  had  not  thus  bound  himself  to  the  agreement  by 
any  part  performance. 

Argument.  Mr.  G'Hara  (with  whom  was  Mr.  Lynch),  for  the  petitioner^ 

stated  the  facts,  and  contended  that  he  was  entitled  to  a  decree  pur- 
suant to  the  prayer  of  the  petition. 
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The  XoRD  Chancellor.  1851. 

Have  you. any  authority  for  the  proposition  that  a  Court  of     ^— ^v — ^ 

.  PITZPATEIC& 

Equity  will  carry  into  effect  such  an  agreement  as  the  present,  or  v. 

will  entertain  a  suit  to  enforce  the  continuance  of  the  petitioner's         ' 

own  service  to  the  opposite  party  ?  Were  it  to  do  so,  might  not  ^^ 
any  servant  bring  a  petition  to  enforce  his  contract  with  his  master  ? 
Suppose  the  case  here  reversed,  how  could  I  compel  the  petitioner 
to  fulfil  his  part  by  standing  behind  the  respondent's  counter  and 
selling  the  goods  according  to  the  agreement?  A  Court  of  Law 
might  perhaps  avail  you. 

Mr.  O'Hara. 

This  is  not  the  case  of  master  and  servant ;  if  it  resemble  it  at  all, 
the  analogy  is  very  remote  and  not  to  be  acted  on.  The  agreement 
contains  express  and  mutual  stipulations  regulating  the  terms  upon 
which  the  goods  are  to  be  sold,  profits  realised  by  the  petitioner,  and 
the  business  carried  on  in  general ;  and  so  long  as  the  petitioner 
should  adhere  to  those  terms,  as  he  did,  it  was  not  open  to  the  re* 
spondent  to  control  him  in  any  way ;  the  only  right  of  the  latter 
was,  to  inspect  the  books  and  receive  the  sums  coming  to  him ;  still 
lees  could  he  displace  the  petitioner  except  by  force.  Nor  would 
damages  at  law  for  breach  of  the  contract  be  such  adequate  relief 
as  its  specific  performance  in  equity,  nor  any  can  authority  be  quoted 
to  show  that  this  Court  will  not  decree  the  execution  of  such  an 
agreement ;  and  in  principle  it  ought. 

The  Soltetior-Genercd  and  Mr.  Brewster  (with  whom  was 
Mr.  F.  WaUh\  for  the  respondent. 

The  agreement  relied  on  by  the  petitioner  did  not  exist  in  fact ; 
even  as  set  out  in  the  petition  it  was  partly  in  blank,  did  not  cor- 
respond with  the  previous  letter,  and  was  uncertain  in  itself  nor 
did  the  petitioner  himself,  or  the  respondent  ever  sign  it ;  at  best  it 
was  merely  inceptive. 

The  case  comes  within  the  rule  applicable  to  agreements  for  the 
sale  of  goods  generally,  or  Government  stock,  the  specific  perfor- 
mance of  which  the  Court  will  not  enforce,  the  goods  or  stock  of  one 
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1851.        man  being  as  available  as  another ;  or  it  should  be  goremed  by  the 
Cfuaunry, 
,^ /     considerations  which  prevail  in  what  are  called  baiMiag  cases,  and 

riTSPATBICK 

V,  will  not  be  enlbroed  here  either.    Nor  was  there  sufficient  mutuality 

'       between  the  parties   to  the  present  arrangement,   the  petitioner 

rffument.  i^nying  \^^j^  jq  truth  but  a  "  salesman,"  or  superior  servant  in  the 
respondent's  establishment.  Again,  that  arrangement,  audi  as  it  was, 
has  been  actually  rescinded  within  its  own  tenns,  or  may  be  so  at  any 
momant  the  respondent  wishes ;  and  this  of  itself  is  a  good  reason 
why  specific  execution  of  it  should  not  now  be  decreed :  MiUihen  t. 
MiUiken  (a)  ;  Hercy  v.  Bireh  {b)  ;  Waters  v.  Taylor  (c).  As  to  the 
part  performance  relied  upon  as  having  already  taken  place,  and  said 
to  be  evidenced  by  the  respondent's  note  in  the  sales-book,  and  the 
receipt  of  the  proceeds,  he  has  fully  explained  those  acts  in  his 
affidavit,  and  they  do  not  amount  to  part  performanoe,  within  the 
meaning  of  the  expression,  in  a  Court  of  Equity.  K  the  petitioner 
have  sustained  any  injury  at  all,  his  remedy  i»  really  at  law. 

Mr.  Lynehy  in  reply. 

There  is  no  material  discrepancy  betweai  the  letter  and  the 
subsequent  agreement,  which  was  acted  on  by  both  parties  for  a 
month,  and  a  regular  settlement  aoade  upon  foot  of  it  on  the  19th 
January  1851 ;  it  is  to  be  viewed  as  a  whole;  its  general  seqie, 
rather  than  its  mere  wording,  is  to  be  regarded,  and  then  it  will 
appear  perfectly  certain ;  mx  can  the  respondent  bow  avail  himself 
of  his  own  wrong,  in  having  declined  to  fulfil  his  engagement  to 
sign  it ;  he  is  equally  bound  by  the  part  performance,  which  was 
deliberate  and  marked. 

The  case  does  not  come  within  the  rule,  or  the  considerations 
referred  to  on  the  oUier  side ;  the  contract  virtually  was  for  the  sale 
of  a  jewellery  establishment,  and  the  good  will  of  a  trade;  and  this  is 
an  agreement  which  a  Court  of  Equity  will  enforce.  The  peti- 
tioner was  by  no  means  the  servant  or  salesman  of  the  respondent 
in  the  ordinary  sense ;  there  were  stipulations  on  either  side  which 
conferred  mutual  rights,  and  entailed  mutual  liabilities.    The  only 

(a)  8  It.  Eq.  Rep.  16.  (6)  9  Ves.  857. 

(c)  15  Vea.  10. 
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thing  that  can  give  colour  to  the  opposite  pretence  is,  th^  provision 
in  the  agreement  that  the  sales-book  should  always  be  open  to  the 
inspection  of  the  respondent ;  but  the  object  of  this  simply  was,  that 
he  might,  if  he  pleased,  satisfy  himself  of  the  correctness  of  the 
amount  handed  to  him  firom  time  to  time.  K  the  contract  have  been 
determined,  it  has  been  so  by  the  unjustifiable  act  of  the  respond- 
ent, and  it  cannot  be  shown  that  a  Court  of  Equity  has  refused 
to  decree  the  specific  performance  of  an  agreement,  on  the  ground 
of  its  containing  a  stipulation  that  it  may  be  made  void  on  the  non- 
performance of  certain  conditions  on  the  part  of  the  person  seeking 
to  enforce  it,  when  they  have  not  been  violated  hitherto.  The 
proper  remedy  is  not  at  law,  but  here. 


1861. 
Chancery, 

FITZPATBICK 

V, 

NOLAN. 

Argument. 


The  Lord  Chancellor. 

It  is  difficult  to  consider  this  case  upon  any  view  that  would  Judgment. 
entitle  the  petitioner  to  a  specific  performance  of  the  contract.  It 
appears  to  me  that  there  are  various  objections  to  it.  The  petition 
is  not  one  that  seeks  to  complete  the  purchase  of  a  house  and 
fixtures  merely,  bat  to  enforce  a  contract,  consisting  of  various 
parts,  ef  which  the  major  portions  are  uncompleted. 

J£  the  petitioner  had  come  in,  after  the  parties  had  acted  on  all 
the  iNrdiminary  terms  of  the  agreement,  and  rested  on  that  portion  of 
it,  which  might  then  have  entitled  him  to  the  purchase  of  the  house, 
I  could  have  understood  it ;  but  as  the  case  is  now  submitted,  it  is 
doubtM  whether  there  was  any  contract  at  all  entered  into ;  and 
important  particulars  have  been  departed  from  in  the  written  agree- 
ment, as  said  to  have  been  drawn  up  from  the  letter,  especially  as 
relates  to  the  limiting  of  the  employment  of  the  petitioner  to  a  period 
of  two  jetas.  The  agreement  has  not  been  signed  by  either  party, 
primd  facie  therefore  it  is  a  case  in  which  there  is  no  written  con- 
tract ;  that  would  be  essential  so  far  as  regards  the  sale  of  the 
house,  or  the  employment  of  the  party  for  a  longer  period  than  one 
year,  but  not  as  respects  the  purchase  of  the  goods. 

It  is  contended,  however,  that  there  has  been  a  part  performance 

hj  the  respondent.    Now,  the  acting  attributed  to  him  is  of  a  very 

small  character ;  it  is  nothing  more  than  a  continuance  of  the  peti- 
VOL.  1  86 
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1861.        tioner  in  the  same  occupation  he  previooBly  held ;  that  is  the  whole 
Chancery. 
' '     of  the  part  performance  aUeeed.   It  is  said  indeed  that  the  petitioner 

FITZPATRICK  ir  r  o  1— 

f .  abandoned  other  prospects  on  the  strength  of  the  arrangement  in 

NOLAN* 

question :  but  nothing  of  that  kind  is  in  evidence ;  and  even  the 

Judgment 

fact  of  a  person  having  given  up  the  intention  of  buying  one  estate 

with  the  view  of  purchasing  another^  which  he  is  afterwards  disap- 
pointed in  procuring,  has  not  been  regarded  in  any  case  that  I  know 
of,  when  he  has  come  to  enforce  his  claim  to  the  latter,  as  a  ground 
of  equity  entitling  him  to  specific  performance. 

But  passing  by  these  circumstances,  and  supposing  the  agreement 
to  have  been  signed  by  the  parties,  it  is  very  difficult  to  say  what  it 
exactly  is.  To  be  specifically  executed  by  this  Court,  an  agreement 
must  be  certain,  reasonable  and  mutual;  and  in  order  here  to  see 
what  would  be  the  character  of  the  decree  sought  it  became  neces- 
sary during  the  argument  to  inquire  what  was  to  be  the  position  of 
the  petitioner  himself  under  the  terms  of  this  agreement*  But  b 
order  to  make  out  that  this  is  such  an  agreement  as  this  Court 
would  enforce,  his  Counsel  have  been  obliged  to  contend  that  ikud 
first  provision  in  it,  **  that  the  respondent  should  continue  to  employ 
the  petitioner  as  salesman  for  the  purpose  of  sell»g  off  the  stock," 
is  beside  the  intention  of  the  parties.  Various  clauses,  however, 
follow,  which  are  only  compatible  with  that  position ;  and  the  third 
confers  on  the  petitioner  a  certain  liberty,  **  in  lieu  of  salary,"  ^diieh 
plainly  means  in  lieu  of  salary  as  *'  salesman."  Nor  was  the  entire 
management  of  the  concern  to  devolve  upon  the  petitioner ;  on  the 
contrary,  it  was  expressly  provided  that  eoine  other  person  should  be 
kept  there,  who  would  be  approved  of  and  employed  by  the  respond» 
ent.  Again,  the  book  containing  the  entries  of  sales  made  was  to 
belong  to  the  respondent,  and  to  remain  at  all  times  open  for  his 
inspection  ;  credits  were  not  to  be  given  by  the  petitioner  beyond  a 
fixed  sum ;  neither  was  he  to  purchase  or  sell  any  goods  on  his  own 
account  that  would  interfere  with  the  disposition  of  the  respondent's 
stock ;  and  until  the  passing  of  the  petitioner's  bond,  the  invoice  of 
all  articles  brought  into  the  establishment  was  to  be  exhibited  to  tbe 
respondent  I  read  these  provisions  as  evidencing  that  the  petitioner 
was  to  be  employed  as  a  salesman  ;  he  might  deal  with  the  properQT) 
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but  not  so  as  to  interfere  with  the  respondent's  rights  of  ownership ;         1851. 

Chancery, 
and  by  the  ninth  head,  the  respondent  was  empowered,  in  so  many     ' ^ ' 

FITZPATRICR 

words,  to  rescind  the  agreement,  should  the  petitioner  violate  any  of 


its  conditions ;  and  up  to  the  delivery  of  the  bond,  none  of  the  pro- 
visions in  the  agreement  were  to  be  taken  as  a  ''  parting  with  the 
possession  of  the  stock  in  trade"  by  the  respondent.  Now  "  posses- 
sion" is  a  word  of  technical  signification,  showing  that  the  legal 
control  over  these  goods  was  to  be  considered  as  still  vested  in  the 
latter,  notwithstanding  the  agreement  with  the  petitioner.  Until  the 
stock  was  reduced  in  value  to  £760,  and  the  bond  given,  it  is  plain 
to  me  the  petitioner  was  to  be  only  a  salesman  ;  and  yet  if  I  were  to 
carry  out  this  agreement  by  the  decree  of  the  Court,  I  should  be 
obliged  to  hold  that,  however  negligent  or  ill-conducted  the  peti- 
tioner might  be,  he  should  be  continued  in  that  capacity,  and  in 
possession  of  the  shc^,  until  he  chose  to  wind  up  the  concern. 

Further,  I  observe  that  by  the  agreement  the  petitioner  was  not  to 
be  charged  with  any  rent  until  the  period  '*  thereinafter  mentioned," 
and  I  can  find  none  any  where  specified,  to  which  this  can  be  re- 
ferred, a  circumstance  which  of  itself  might  be  a  ground  for  not 
enforcing  the  contraq^ ;  and  altogether  it  is  so  uncertain  and  un- 
reasonable that  it  ought  not  to  be  carried  out  by  this  Court,  which 
does  not  possess  the  means  of  compelling  a  man  to  fulfil  his  duty 
wilh  reference  to  his  employer,  under  such  a  contract  as  this. 

The  petition  must  therefore  be  dismissed,  and  the  petitioner  left 
to  his  remedy  at  law,  if  advised  to  take  it.  But  as  the  agreement 
has,  to  the  embarrassment  of  all  parties,  been  drawn  with  very 
complicated  provisions  by  the  respondent's  solicitor,  and  been  partly 
acted  on,  I  do  not  think  the  case  one  for  costs. 

3  Reg.  Lib.  Gen.,  86. 


V. 
NOLAN. 

Judgment. 
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FARRAN  r.  MORRIS.* 

Feb.  5. 

Upon  a  con-  Mb.  Otwax,  on  behalf  of  Gilbert  Elliott,  the  receiver  in  this  caiue, 

sent   entered 

into  hona  fide,  moved  the  LoRD  CHANCELLOR,  bj  waj  of  appeal  from  the  order  of 

by  the  parties 

in  a  cause,      his  Honour  the  Master  of  the  Rolls,  dated  the  4th  of  December 

and  by  B  the 

reoeiyerand  A   1851,  that  it  might  be  reversed,  and  that  the  consent  entered  into 

poro"  to  ^  ^°  *^®  ^2*^  November  1861  might  be  made  a  rule  of  Court ;  and 

Ae^ComTwill  ^^^^dingly,  Andrew  Tiernan  be  appointed  receiver  in  the  cause,  on 

bif  ralw^t^  his  undertaking  to  pay  to  Gilbert  Elliott  the  sum  of  £715.  Is.  2^., 

for  B  as  re-  the  amount  found  due  to  him  on  his  account,  and  £6.  13s.  04d.,  the 

ceiyer,    and 

that  certain  costs  of  passing  the  same,  and  on  paying  such  costs,  if  any,  as  might 

persons  be  ap- 

proyedofashis  be  due  by  the  estate  to  him  as  such  receiver,  or  by  him,  to  his  so- 

soreties,    and 

the  secoriiy  licitor,  when  taxed  and  ascertained,  as  also  the  costs  of  removing 

measured  at  a  ^^ 

giyen   smn,  Gilbert  Elliott  from  his  receivership,  and  vacating  the  enrolment 

ence,  and  that  ^^^  registry  thereof,  together  with  any  other  costs  incident  thereto  ; 

ti^  be  diT"  *^^  *^*^  Andrew  Tiernan  should  be  allowed  such  advances  upon 

Ad?^rec^^  terms  similar  to  those  expressed  in  certain  former  orders  made  in 

S^t^A  ^^nld  ^®^®  ^^  ^^^^'  ^^  ^*^®  ^^^^^  ^^^  ®*"^^  "*  passing  his  first  account, 

pay  to  B  an  ^th  interest  thereon  at  £5  per  cent ;  and  that  upon  the  sums  of 

advance   pre- 

yionslj  made    £715.  Is.  2^.,  and  £6.  13s.  0^.,  being  paid  to  Gilbert  Elliott,  he 

by  him  for  the 

benefit  of  the    should  stand  at  once  removed  from  his  receivership  without  further 

property,    and 

all  his  costs ;    order,  and  without  being  required  to  pass  any  further  account,  and 

should  haye     ^®  ^^^  ^  sureties  stand  discharged  from  their  recognizances ;  and 

accounte^for     ^*^  ^^®  policy  of  insurance,  which  he  was  at  liberty  to  effect  on  his 

^d*S^a*'  ^^^  ^^^^'  ^y  ^^  ^^^^  ^^  ^^  ^'^*^  ^^  January  1845,  should  be  dis- 

policy  of  in-  continued,  and  he  and  his  sureties  stand  released  from  all  claim  and 

surance   ef- 

ected  on  B's  demand  in  respect  thereof;  and  that  Andrew  Tiernan  mieht  be 
life  shonld  be  *^  ^ 

discontinued^  and  that  the  life  of  a  third  party,  already  insured  by  B,  shonld  be 
kept  so  by  A  ont  of  the  rents,  and  that  the  proceeds  of  such  insurance,  when 
realized,  should  be  applied  by  the  latter*  in  recouping  his  adyances;  and  that  he 
might,  from  the  balance  of  the  rents,  also  effect  an  insurance  on  his  own  life,  as 
ad£tional  security  for  those  adyances. 

Seau  autem,  where  there  appears  to  be  an  attempt  to  traffick  in  the  office  of 
receiyer. 

*  Ex  relatione  Alfred  M'Farland,  Esq. 
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appointed  receiver  over  the  premises  in  the  pleadings  mentioned,         1852* 

Chancery, 
upon  his  entering  into  security  by  recognizance ;  and  that  J.  T.  and 


D.  6.,  &c.,  be  approved  of  as  his  sureties  without  reference,  and  the 

amount  of  the  security  measured  to  the  sum  of,  &c. ;  and  that  the 

life  of  H.  L.  P.,  one  of  the  cettx  qui  vivent  named  in  the  lease  of     Statemeni, 

said  premises,  should  be  kept  insured  by  Andrew  Tieman  instead  of 

Gilbert  Elliott  in  the  P.  Insurance  Company  in  the  sum  of  £800, 

and  that  on  the  death  of  the  insured  the  former,  after  reimbursing 

himself  such  sum  as  he  might  be  then  in  advance,  out  of  the  money 

to  be  received  firom  the  Insurance  Company,  should  pay  the  residue 

into  ^Court  to  the  credit  of  the  cause — ^for  the  purposes  for  which 

that  insurance  had  been  effected — and  that  after  paying  the  head-rent 

and  other  charges  properly  payable  out  of  the  premises,  he  should 

apply  the  profit-rent  in  defraying  the  expenses  of  keeping  up  that 

policy,  and  then  in  paying  himself  his  poundage,  costs  and  expenses 

as  such  receiver,  and  the  above  mentioned  advances,  with  interest, 

and  also  in  effecting  a  policy  of  insurance  upon  his  own  life,  in  a 

like  sum  of  £800,  or  in  such  further  sum,  if  any,  as  might  thereafter 

appear,  at  the  passing  of  any  of  his  accounts,  to  be  owing  to  him, 

until  all  advances  should  have  been  paid  o£^  and  for  the  better 

securing  of  which  that  insurance  was  also  to  be  effected. 

It  appeared  by  a  consent  in  the  cause,  dated  the  6th  of  October 
1838,  that  to  prevent  the  interest  in  the  premises  from  being  evicted 
for  non-payment  of  rent,  the  parties  had  in  that  year  applied  to  one 
T.  M.  C.  to  advance  the  sum  of  £800,  and  that  he  had  agreed  to  do 
so  upon  the  terms  of  his  being  constituted  receiver  in  the  room  of 
the  person  who  then  filled  the  office ;  and  by  an  order  of  the  Court, 
of  the  9th  of  October  1838,  that  consent  was  made  a  rule  of  it,  and 
T.  M.  C.  appointed  receiver  instead  of  the  former  one,  by  that  order 
removed.  And  by  a  further  consent  bearing  date  the  20th  of  Janu- 
ary 1846  it  was  recited,  that  T.  M.  C,  being  anxious  to  be  repaid 
his  money  and  discharged  from  his  receivership,  had  entered  into  an 
agreement  for  that  purpose  with  Gilbert  Elliott.  By  an  order  of 
the  27th  of  January  1845  the  latter  consent  was  also  made  a  rule 
of  Court ;  and  accordingly  it  was  directed  that  T.  M.  C.  should  be 
removed  from  the  receivership,  and  his  recognizance  and  that  of  his 
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Ciumeerff, 

T 

FABEAN 
MOBBI8. 

Statemem. 


smeties  vacated,  and  said  Gilbert  Elliott  appointed  reoeiTer  in  his 
iioom,  on  giving  security  in  the  usual  way,  he  consenting  to  pay  the 
requisite  sum  to  T.  M.  C. 

Elliott  entered  upon  his  office  and  advanced  the  money.  The 
sums  specified  in  the  consent  now  before  the  Court  were  found  due 
to  him  on  foot  of  his  last  account  for  debt  and  costs ;  and  it  had 
been  agreed  between  the  parties  that  those  sums  and  the  other  costs 
mentioned  in  that  consent  should  be  rqradd  to  him,  and  that  he 
shoidd  be  discharged,  and  Andrew  Tieman  app<Hnted  in  his  place, 
upon  the  tenns  above  stated. 

This  consent  was  s^ed  by  the  solicitors  £<^  the  plaintiff  and 
defendant  in  the  cause,  and  for  Elliott  and  Tieman ;  and  it  was 
grounded  as  w^  upon  the  farmer  <N?ders  as  up<m  an  affidavit  of 
Tiernan's  solicitor,  that  in  his  opinion  it  would  tend,  for  reasons 
assigned,  to  the  benefit  of  the  estate  and  the  parties  interested,  if 
his  client  ware  made  receiver.  But  on  the  consent  being  moved 
before  the  Master  of  the  Rolls,  his  Honour  was  pleased  to  make  no 
rule  on  ^e  motion ;  considering  that  the  granting  of  it  would  afford 
encouragement  to  future  trafficking  in  the  office  of  receiver. 


Argument.  Mr.  Oiwajfy  in  support  of  the  present  application,  pressed  upon 

the  Court  the  facts  of  similar  orders  having  been  already  made  in 
the  cause ;  and  that  the  object  of  the  party  in  changing  the  receiver 
on  the  terms  stated  was  bima  fide.  As  authority  for  the  other 
principal  provisions  in  the  consent,  he  cited  Anonymoug  {a)  ;  Gvm- 
ming  v.  Ryan  (6). 

The  Lord  Chanobulor. 
Judgment.  The  sttb^tution  of  one  receiver  for  another,  on  the  occasion  of  a 

payment  in  money,  is  prima  faeie  objectionable ;  but  the  present 
seems  to  be  a  b(ma  fide  proceeding ;  and  a  similar  arrangement  was 
twice  sustained  by  the  Coun  in  this  very  cause.  Having  thofle 
precedents  before  me,  I  may  therefore  make  the  order  now  sought. 
If  I  conceived  that  there  was  any  attempt  to  traffick  in  the  receiver- 
ship, the  case  would  be  different,  and  I  should  refuse  the  motion. 

(a)  2  Moll.  502.  (6)  2  Ir.  Eq.  Kep.  140. 
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LEATHEM  v.  ALLEN. 

Dec.  S,  4. 

Specific  ferformahcs. — ^By  indenture  of  the  29th  September  1837»  An  agreement 

by  the  vendore 

between  the  Governor  and  AssiBtantSy  London,  of  the  New  Planta*  to  let  to  the 

vendees   for 

tion  in  Ulster,  within  the  realm  of  Ireland,  of  one  part,  and  ConoUj  the  tenn  of 

M'Causland  Lecky  of  the  other  part  (purporting  to  be  made  in  ^^'^the  pro- 
consideration  of  the  surrender  of  a  similar  indenture  of  lease  of  ^^led^y 
the  23rd  of  June  1820,  of  the  premises  hereinafter  mentioned,  S^  ^^®^. 

made  between  the  same  parties,  for  three  lives  and  the  term  of  ^  -^  ^**\ 
^  does  not  ab- 

twenty-eight  years),  the  Grovemor  and  Assistants)  London,  of  the  ^bre  the 

•  vendors  from 

New  Plantation  in  Ulster  demised,  amongst  others^  certain  premises  the  dniy  of 

proving   the 
in  Ship-quay  street  in  the  City  of  Londonderry,  to  Condly  M^Cans-  tide  of  their 

lessor  A  B. 
land  Lecky,  for  the  lives  of  three  persons  therein  specified,  and^the      j^^^  ^^^  ^^ 

survivor  of  them,  and  if  they  should  happen  to  die  befiare  the  ^P^^^  ^^^ 

xL    JS     WAS 

expiration  of  twenty-eight  years  from  the  date  thereof  then  for  the  ^^^'^ff^  ^^^ 

ft  lessee   lor 

residue  of  that  term  of  twenty-eight  years  which  should  be  to  come  ^hroe  lives, 

with  ft   co- 

and  unexpired  at  the  death  of  the  survivor,  at  the  yearly  rent  venant  for 

perpetual  re- 

therein  reserved,  with  a  covenant  by  the  lessors,  with  ConoUy  newal.  Held, 

that   the 

M'Causland  Lecky,  his  heirs,  executors,  administrators  aad  assigns,  vendors  could 
,  ,.,/»•  •%*  not    make   a 

that  immediately  after  the  expiration  or  twenty-one  yeafi  to  com-  g^^  ^Itle  to 

mence  from  the  date  thereof,  or,  in  case  all  the  lives  should  die  ^^^  termof 

within  twenty-one  years,  then  within  six  months  after  the  death  ^^^^^ 

of  the  survivor,  the  lessors  should  at  the  request  of  C.  M.  Lecky,  Held  also,  ^ax 

the    fact    of 
his  heiis,  execuUnrs,  administrators  and  assigns,  and  on  the  surrender  other  premises 

of  this  lease,  make  out  and  grant  to  C.  M.  Lecky,  his  heirs,  exe-  proposed  to  be 

cutors,  administrators  and  assigns,  or  such  other  person  as  ha  or  y^dors)bdiig 

they  should  appoint,  a  new  lease  of  all  and  smgular  the  premises  ^^^jj^i^ 

demised  by  the  above  mentioned  lease  of  the  23rd  June   1820,  f^,^'J?**^ 
^  '  tal   objection 

for  the  natural  lives  of  such  three  persons  as  C.  M.  Lecky,  his  ^  *^«  ^^• 

Where  there 
}B  an  agreement  t^  a  vendor,  having  a  derivfttive  estftte  in  lands,  to  Ut  them  for  a 
term  of  years,  and  such  an  agreement,  if  carried  into  execution,  would  operate,  not 
as  a  lease,  but  as  an  assignment  of  the  vendor's  estate:-— Qtftere,  whether  specific 
performance  of  the  agreement  wiU  be  decreed  against  ^  vendee  ? 
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Statement, 


heirs,  executors,  admiDistrators  or  assigns,  should  nominate,  and 
for  a  term  of  twenty-eight  years  concurrent  with  such  three  new 
lives,  at  the  same  rent,  and  which  lease  should  contain  all  the  cove- 
nants and  conditions  in  the  indenture  of  the  23rd  June  1820  ex- 
pressed, as  well  on  the  part  of  the  lessors  and  their  assigns  as  on  the 
part  of  the  lessee  or  lessees  in  such  new  lease  to  be  named,  his  or 
their  heirs,  executors,  administrators  or  assigns.  And  it  was  by  this 
indenture  provided,  agreed  and  declared,  that  the  true  intent  and 
meaning  thereof,  and  of  the  parties  thereto,  was  that  the  term  and 
estate  thereby  granted  or  intended  to  be  granted  and  agreed  to  be 
renewed,  should  in  the  manner  and  upon  the  terms  and  condi- 
tions in  this  indenture  specified,  and  not  otherwise,  be  renewable 
for  ever. 

The  plaintiff's  charge  having  stated  the  above  lease  of  the  29th 
of  September  1837,  alleged  that  the  ceux  qui  viverU  in  that  lease 
were  still  living. 

It  also  stated  that  ConoUy  M'Causland  Lecky,  being  seised  of  the 
premises  under  the  lease  of  1820  (recited  in  the  lease  of  1837), 
demised  them  to  Francis  Homer  by  indenture  of  the  2nd  of  Octo- 
ber 1826,  for  two  lives,  and  for  so  many  years  of  the  term  of 
twenty-eight  years  as  was  then  unexpired.  By  indenture  of  the 
I6th  of  April  1828,  Francis  Homer  assigned  his  interest  in  the 
premises  to  Samuel  Scott,  who,  by  indenture  of  the  7th  of  July 
1843,  assigned  them  to  the  plaintiff  William  Leathem ;  and  the 
charge  averred  that  he  was  seised  of  them  in  trust  for  himself 
and  his  co-plaintiff  Thomas  Wallace,  for  the  residue  of  the  term 
of  twenty-eight  years,  the  two  lives  having  expired  ;  and  that 
Conolly  M^Causland  Lecky  had,  by  letter  of  agreement  of  the  27th 
of  October  1847,  agreed  to  grant  to  William  Leathem,  as  such 
trustee,  a  new  lease  of  the  premises  for  the  term  of  sixty-one  years 
from  the  1st  of  November  1847,  if  taken  out  immediately. 

Before  the  execution  of  the  lease  thus  agreed  to  be  granted  to  the 
plainti£&,  they  entered  with  the  defendant  into  the  agreement  con- 
tained in  the  following  letter  and  acceptance  thereof: — 

«*  Londondeny,  29th  October  1847. 

'^  Dear  Sib — We  propose  to  let  to  you  for  the  term  of  sixty-one 
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years  from  the  Ist  of  November />roa?tmo,  the  premises  now  occupied 
by  us  in  Ship-quay-Btreet,  as  held  under  Conolly  Lecky,  Esq.,  at 
the  yearly  rent  of  £115 ;  you  to  get  possession  on  the  1st  day  of 
May  next,  and  to  be  under  rent  from  that  date  ;  a  lease  to  be. taken 
out  by  you  during  the  ensuing  month. 
**  John  Allen,  Esq.**  "  William  Leathem  and  Co* 

"  I  accept  of  the  above. — John  Allen. 
"29th  of  October  1847." 

Subsequently,  by  indenture  of  the  30th  of  November  1847, 
Conolly  MOausland  Lecky  demised  the  premises  to  the  plaintiffs, 
to  hold  for  the  term  of  sixty-one  years  from  the  1st  of  November 
then  instant. 

The  defendant  having  refused  to  accept  a  lease  from  the  plain- 
tiffs, they  filed  a  bill  against  him  for  specific  performance  of  his 
contract  of  the  29tb  of  October  1847. 

The  cause  coming  on  to  be  heard  on  the  21st  of  December  1849, 
a  decree  was  then  pronounced,  referring  to  the  Master  to  inquire 
whether  the  plaintifis  could  make  a  good  title  to  grant  the  lease 
mentioned  in  the  agreement  in  the  pleadings  in  this  cause  men- 
tioned, bearing  date  the  29th  of  October  1847,  and  when  it  was  first 
shown  that  a  good  title  could  be  made. 

By  his  report  of  the  14th  of  August  1850,  the  Master  found  that 
the  plaintiffs  could  not  make  a  good  title  to  grant  the  lease  men- 
tioned in  the  agreement,  inasmuch  as  any  instrument  purporting  to 
be  such  a  lease  would  operate  as  an  assignment  of  the  entire  term 
which  the  plaintiffs  had  in  the  premises,  and  not  as  a  lease ;  and 
also  ^*  inasmuch  as  it  appeared  that  Conolly  Lecky,  the  party  under 
whom  the  plaintiffs  derived,  h^  not  himself  an  absolute  term  of 
sixty-one  years  in  the  premises,  but  only  a  term  of  three  lives  or 
twenty-dght  years  with  a  covenant  for  perpetual  renewal,  and  out 
of  such  a  term  as  that  last  mentioned  a  valid  lease  at  law  cannot  be 
executed  for  a  term  of  sixty-one  years  certain." 

To  this  report  the  plaintiffs  filed  four  exceptions :  first,  because 

by  the  terms  of  the  agreement  the  defendant  had  agreed  to  take 

such  title  as  the  plaintiffs  had  to  the  premises  under  Conolly  Lecky  ; 

decondly,  because  the  phrase  "  to  let "  did  not  necessarily  imply  that 
VOL.   1.  87 
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the  plaintiffs  were  to  haye  a  reTeraion  in  the  premises  after  granting 
the  term  of  sixty-one  years;  thirdly,  becaose  the  estate  of  Conollj 
Lecky  being  for  three  lives  and  twenty-eight  years,  with  a  coyenant 
for  perpetual  renewal,  was  a  greater  estate  than  a  term  of  sixty-one 
years  ;  fourthly,  because  the  terms  of  the  agreement  gave  the  de- 
fendant constructive  notice  of  the  nature  of  Conolly  Leeky's  title. 


Argument.  Mr.  Christian^  Mr.  Decay  and  Mr.  LeaHhem^  for  the^  plainti^ 

in  support  of  the  exceptions. 

The  present  exceptions  relate  to  matters  which  ass  properly  the 
subject  of  adjudication  upon  investigation  of  the  tide,  and  it  was  not 
necessary  to  dispose  of  them  before  reference :  Wood  v.  Mach^  (a) ; 
and  the  decree  referring  the  question  of  title  to  the  Master,  inas- 
much as  it  directed  him  to  ascertain  whether  the  plainti£&  could 
make  a  good  title  to  grant  the  lease  '<  mentioned  in  the  agreement," 
does  not  preclude  the  plaintiffs  from  now  insisting  that  the  defendant 
agreed  to  accept  a  qualified  tide,  and  that  the  Master  ought  not  to  have 
required  them  to  show  any  further  title.  The  words  in  the  agreement 
**  as  held  under  Conolly  Lecky  ^  must  be  regarded  as  oonsdtuting  a 
contract  to  accept  such  title  as  the  plaintiffs  derived  from  Conollj 
Lecky,  and  no  more:  Freme  v.  Wright {b)  ;  WUmot  v.  Wiikm- 
son  (c) ;  Baxter  v.  Conolfy  (d).  Jn  SprtUt  v.  Jeffery  (e)  the  words 
"as  he  held  the  same"  were  held  sufficient  to  show  a  contract 
for  qualified  title.  There  is  not  any  authority  deciding  that  a 
contract  for  a  sub-lease  shall  not  be  carried  out,  merely  because  it 
might  operate  as  an  assignment.  An  assignment  would  be  m<^ 
advantageous  than  a  sub-lease  to  the  defendant,  beeause  at  asj 
future  period  he  might,  by  assigning  over,  relieve  himself  from  the 
covenants.  At  all  events,  if  the  defendant  prefer  a  lease,  he  can 
have  one  by  taking  a  term  less  by  one  day  than  sixly-one  yean. 
When  a  vendor  is  not  entitled  to  an  estate  for  the  number  of  yean 
which  he  contracted  to  sell,  if  the  deficiency  be  not  great,  equity 
will  decree  a  performance  of  the  contract  at  a  proportionable  price : 
Mortlock  V.  BulUr(f}',  Sugden's  Vendors,  11th  ed^  pp.  340,  341. 


(a)  5  Hare*  158. 
(«)  6  B.  &  C.  506. 
(e)  lOB.  &0.^9. 


(b)  4  Mad.  864. 

(<0  IJac.  &W.576. 

{/)  10Ve8.806;  18  Ves.  77. 
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And  even  should  the  Court  requii^  the  plaintiffs  to  show  their        1850. 

Chancery. 
lessor's  title,  the  estate  of  Conolly  Lecky,  being  for  lives  with  a 

covenant  for  pmrpetual  renewal,  that  estate  is  sufficient  to  support 
a  term  of  sixty-one  years.  Moral  certainty  of  title  is  all  that  a 
purchaser  can  expect,  and  it  is  in  the  highest  degree  morally  impro-  Argument. 
bable  that,  when  the  lives  expire,  Conolly  Lecky,  who  is  bound  to 
pay  a  mere  nominal  rent  (under  £5),  will  not  renew.  To  the  term , 
of  sixty*oiie  years  the  plaintifis  had  a  good  equitable  title  when  they 
entered  into  the  contract,  and  they  have  since  acquired  a  legal  title. 
Finally,  the  language  of  the  agreement  gave  the  defendant  con- 
structive notice  of  the  title  of  Conolly  Lecky ;  knowing' that  the  title 
of  the  plaintiffs  was  a  tenancy  under  Conolly  Lecky,  the  defendant 
is  fixed  with  notice  of  the  nature  of  the  lease  under  which  Conolly 
Lecky  held.  He  must  therefore  be  held  to  have  agreed  to  take  a 
term  of  sixty-one  years  carved  out  of  Lecky's  estate  under  that 
lease,  notwithstanding  its  nature,  and  the  fact  of  its  including 
other  premises  than  those  now  in  question  :  Spunner  v.  WdUh  (a)  ; 
Vaughan  v.  Magill  (b) ;  Daniels  v.  Davison  (c)  ;  Coppin  v.  Ferny- 
hough  {dj  ;  Hamilton  v.  Royse  (e). 

Mr.  Francis  A.  Fitzgerald  and  Mr.  D.  M'Causland,  for  the 
report. 

The  bill  does  not  sufficiently  pray  that  the  defendant  should  be 
held  to  have  waived  his  right  to  have  a  good  title  shown  in  the 
lessor,  and  therefore  ought  to  be  dismissed  even  now:  Clive  v. 
Beaumont  (fj. 

The  construction  put  by  the  plaintiffs  on  the  words  "  as  held 
under  Conolly  Lecky"  should  have  been  stated  there.  Those  words, 
instead  of  referring  to  title  as  insisted  upon,  refer  merely  to  occupa- 
tion. Spratt  V.  Jeffery  {g)  was  a  case  of  sale  of  a  lease,  and  not  of  a 

(«)  10 It.  Bq.  Rep.  886;  S.  C.  11  Ibid,  597. 

(6)  12  Ir.  Eq.  Bq>.  200;  S.  C.  on  appeal,  Ibid,  207. 

(0  16  Ves.  249.  (rf)  2  Bro.  C.  C.  C.  291. 

(e)  2  Sch.  &  Lef.  315. 

(/)!  DeG.&S.  397,  et  Tide  Gojtony.  I^ankwny  13  Jur.  739;  2DeG.  &  S.  561. 

(si)  10  B.  &  C.  249. 
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term  ;  at  all  events  it  is  overruled  by  Shepherd  v.  Keadey  (a) ; 
Sugden's  Vendors,  1 1th  ed^  p.  392.  The  prima  facie  constroctioo 
of  the  statement  in  the  agreement  is,  that  Conolly  Lecky  was  seised 
in  fee,  so  that  the  doctrine  of  constractive  notice  cannot  apply.  The 
words  *^  to  let "  cannot  mean  *'  to  assign.''  A  purchaser  will  not 
be  compelled  to  take  a  lease  where  he  has  contracted  for  an  as- 
signment:  Mason  v.  Carder  {b)  \  Sugden^s  Vendors,  11th  ed., 
pp.  339»  340 ;  and  vice  versa,  by  parity  of  reasoning  he  tennot  be 
compelled  to  take  what  will  operate  as  an  assignment  where  he  has 
agreed  for  a  lease.  The  right  to  a  good  title  is  given  by  the  law, 
and  a  condition  to  dispense  therewith  will  not  be  inferred  from 
ambiguous  expressions :  Hall  v.  Betty  (c)  ;  SotUer  v.  Drake  (<0* 
Even  supposing  this  a  qualified  contract,  it  is  one  that  the  plaiDti£& 
had  such  an  interest  under  ConoUy  Lecky  as  would  enable  them  to 
grant  to  the  defendant  a  term  for  sixty-one  years  certain.  There- 
fore, even  in  that  view,  it  would  be  a  clear  case  of  misrepresentation. 

Another  defect  in  the  title  is,  that  the  premises  agreed  to  be 
leased  by  the  plaintiffs  are  comprised  with  others  in  the  original 
lease,  under  which  the  lessors  had  a  right  to  enter  for  breach  of 
covenant,  so  that  the  defendant  might  be  evicted  without  any  breach 
on  his  part.  This  b  a  fatal  objection  :  Fildes  v.  Hooker  (e)  ;  Blake 
V.  Phinn  (fj. 

These  objections  appearing  on  the  title  produced  by  the  plaintiffs, 
even  though  they  may  not  have  been  bound  to  show  their  lessor's 
title,  the  defendant  is  not  bound  to  perform  the  contract :  SeUiek  v. 
Trevor  (g)\  Taylor  v.  Martindale  {h)  ;  Warren  v.  Richardson  {i)» 


Judgtnent. 


The  Lord  Chancellor. 

This  appears  to  me  to  be  an  extremely  pluin  case.  The  Master 
has  reported  that  the  plainti£fs  cannot  make  a  good  title  to  grant  the 
lease  mentioned  in  the  agreement;  first,  because  any  instrument, 


(a)  1  Cr.  M.  &  R.  117;  S.  C.  4  Tyr.  571.  (6)  2  Marsh.  332. 

(c)  4  M.  &  Gr.  610;  S.  C.  5  Scott,  N.  R.  516.   (rf)  5  B.  &  Ad.  992. 
(e)  3  Mad.  193 ;  Sug.  V.  &  P.  11th  ed.  563.     (/)  3  C.  B.  976. 
{g)  11  Mee.  &  W.  722.  (h)  1  Y.  &  C,  C.  C.  658. 

(«)  Tounge,  1. 
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purporting  to  be  such  a  lease,  would  operate  as  an  assignment  of  the         1860. 

ChoHcety* 
entire  term  which  the  plaintifis  have  in  the  premises  ;  and  secondly, 

because  it  appears  that  ConoUj  Leckj,  the  person  under  whom  the 
plaintiffs  derive,  has  not  an  absolute  term  of  sixtj-one  years  in  the 
premises,  but  only  a  lease  for  three  lives  or  twenty-eight  years,  with  Judgment 
a  covenant  for  perpetual  renewal.  Whatever  I  may  think  of  the 
ofier  to  cure  the  first  objection,  by  demising  the  premises  for  a  term 
less  by  6ne  day  than  the  term  named  in  the  agreement,  viz.,  sixty- 
one  years,  and  thus  to  create 'an  underlease  and  not  an  assignment,  I 
think  that  the  second  objection  is  not  answerable ;  so  I  think,  too, 
with  respect  to  a  third  objection,  viz.,  that  Messrs.  Leathem  and 
Wallace  have  no  control  over  a  part  of  the  premises  contained  in 
the  original  demise,  and  any  breach  of  covenant  as  to  that  part  might 
cause  a  forfeiture  of  the  whole.  This  fact  does  not  appear  upon  the 
Master's  report ;  the  objection,  however,  seems  unanswerable ;  and 
were  it  necessary  to  decide  the  case  upon  that  ground,  I  should  refer 
it  back  to  the  Master. 

But  the  great  struggle  made  here  by  the  plaintiffs  is  to  preclude 
the  defendant  from  making  any  of  those  objections.  The  contract 
was  as  follows  : — "Londonderry,  29th  of  October,  1847.  We  pro- 
pose to  let  to  you  for  the  term  of  sixty-one  years,  from  the  1st  of 
November  proximoy  the  premises  now  occupied  by  us  in  Ship-quay- 
street,  as  held  under  CanoUy  Lechyy  Esq^  at  the  yearly  rent  of 
£115;  you  to  get  possession  on  the  1st  day  of  May  next,  and  to  be 
under  rent  from  that  date ;  a  lease  to  be  taken  out  by  you  during  the 
ensuing  month — William  Leathem  and  Co. — ^I  accept  the  above — 
John  Allen.  29th  October,  1847."— The  plaintiffs  insist  that  the 
defendant  is  not  at  liberty  to  object  to  the  title ;  first,  because  they 
say  he  is  bound  by  the  special  terms  of  the  contract  to  accept  what- 
ever title  the  plaintiffs  can  give  him ;  and  secondly,  because  they 
say  that  the  terms  of  the  proposal,  which  I  have  just  read,  gave  him 
notice  of  the  nature  of  the  title. 

Li  reference  to  the  first  point,  I  must  say  that  this  proposal  con- 
tained no  stipulation  in  express  terms  as  to  title — no  stipulation  as  to 
how  far  the  plaintiffs  should  show  title,  or  the  defendant  require  it, 
save  so  far  as  these  words,  "  as  held  under  Conolly  Lecky,  Esq."  can 
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be  80  considered.  The  common  rule  is,  that  the  yendor  of  a  kaaehold 
is,  if  required,  bound  to  produce  the  title  of  his  lessor ;  but  he  maj 
stipulate  against  that  necessity,  and,  if  he  do  so,  the  Court  will  give 
him  the  benefit  of  it.  And  there  is  no  doubt  that  this  stipulation  maj 
Judgment,  be  made  either  bj  express  words  or  inferred  from  the  mode  of  de- 
scription. In  Wilmoi  ▼.  Wilkinson  (a),  where  certain  parties  who 
had  purchased  the  next  premutation  to  a  liying  from  Lord  Oxford, 
agreed  to  sell  it  to  Wilkinson  '*  for  the  sum  of  £7500,  to  be  paid  for 
at  Michaelmas  next,  oo  having  such  tide  as  they  (the  yendors)  had 
received  from  Lord  Oxford,"  it  was  held  that  the  vendors  were  not 
bound  to  make  a  marketable  title,  but  only  to  convey  such  as  they 
had  received  from  Lord  Oxford ;  Lord  Tenterden  saying : — ^^  Now 
I  know  not  what  language  a  man  is  to  use  who  intends  to  sell  such 
a  title  as  he  has,  and  nothing  more,  if  the  words  of  the  agreement 
in  question  will  not  suffice  to  limit  his  undertaking.  If  a  purchaser 
unwisely  bargains  to  pay  for  such  title  as  another  has,  it  is  his  own 
fault  if  his  money  is  placed  in  hazard  by  the  insufficiency  of  the 
,  title."  In  Freme  v.  Wrighi  (6),  where  one  of  the  conditions  of  sale 
of  a  bankrupt's  estate  was  that  the  purchasers  should  have  an  as- 
signment of  it,  **  under  such  title  as  he  (the  bankrupt)  lately  hdd 
the  same,  an  abstract  of  which  may  be  seen  at  the  office  of  Messrs. 
Tomfinson  and  Co.,  Copthall  Court,"  it  was  held  that  the  vendee 
couU  not  insist  upon  any  other  title  than  such  as  the  bankrupt  had. 
Sir  John  Leach,  V.  C.  E.,  said: — ^*  Every  person  who  proposes  an 
estate  for  sale,  without  qualification,  asserts,  in  fact,  that  it  is  his  to 
sell,  and  consequently  that  he  has  a  good  title  ;  but  a  vendor,  if  he 
thinks  fit,  may  stipulate  for  the  sale  of  an  estate  with  such  title  only 
as  he  happens  to  have ;  and  the  questicm  is,  whether  these  particu* 
lars  of  sale  import  that  the  vendors  asserted  a  good  title  to  the  estate, 
or  meant  only  to  sell  such  title  as  the  bankrupt  had?"  As  to  Baxter 
V.  Conolfy  (c)y  it  is  difficult  to  say  how  any  doubt  could  have  aiisen 
there.  What  the  consequence  will  be  of  an  express  stipulatioa 
that  the  vendor  **  should  not  be  obliged  to  produce  the  lessor^s  title** 
is  very  fiilly  established  by  Shepherd  v.  Keadey  (d).    There  such  a 


(a)  6B.  &C.  506,  511. 
{c)  1  Jac.  &  W.  576. 


(J>)  4  Mad.  364. 
(«0  ICr.  M.  &B,  117. 
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condition  of  sale  existed ;  but  the  vendee  having  aliunde  discovered 
defects  in  the  lessor's  title,  it  was  held  that  notwithstanding  that 
condition,  he  was  entitled  to  insist  upon  the  defects. 

But  it  is  said  that  there  is  a  case  of  S^aii  v.  Jtffery  (a),  which 
shows  that  the  defendant  here  is  bound  to  take  the  title,  such  as  it 
is.  It  is  well  to  see  how  far  that  case  goes.  The  words  in  the  pre- 
sent  case  are  '^  as  held  under  Conolly  Leckj,  Esq."  No  one  can 
say,  from  these  terms,  whether  those  words  are  merely  descriptive  of 
the  premises,  or  refer  to  the  title  or  tenure  by  which  they  are  held. 
In  Sprati  v.  Jeffery^  the  words  "  as  he  held  the  same  **  were  refer- 
rible  either  to  the  two  leases  and  the  good-will,  or  to  the  words  ''  for 
a  term  of  twenty-eight  years.** 

A  question  there  arose  upon  an  agreement  to  accept  the  two 
leases  and  premises  '^without  requiring  the  leseor^s  title,**  and  the 
Court  held  that  the  purchaser  was  not  at  liberty  to  object  to  that 
title.  It  was  argued  here  that  the  present  is  a  stronger  case  than 
SjpraU  v;  Jeffery^  in  consequence  of  the  omission  of  the  stipulation 
as  to  not  requiring  the  lessor^s  title.  But  it  is  plain  that  the  Court,  in 
SpraU  V.  Jefferyy  went  upon  the  construction  of  the  whole  instru- ' 
ment.  Counsel  for  the  defendant  there  expressly  said  that  the  meaning 
of  the  agreement,  which  was  to  sell  two  leases  of  certain  premises, 
**as  he  holds  the  same,**  for  terms  of  twenty-eight  years,  was 
that  the  defendant  merely  undertook  to  sell  that  title  which  he  had ; 
and  that  the  two  leasee  were  clearly  the  antecedent  to  which  the 
words  ^^as  he  holds  the  same**  referred,  which  were  theref<ure 
applicable  to  the  holding  of  the  leases  and  not  to  the  occupation  of 
the  premises ;  and  that  the  proviso  as  to  not  requiring  the  lessor^s 
title  was  introduced  ex  dbwndanH  cauUlSt^  and  rather  strengthened 
than  weakened  what  had  gone  before*  Mr.  Justice  Bayley,  in 
giving  judgment,  says: — ''The  defendant  agrees  to  sell,  not  the 
premises  for  the  given  term,  but  the  two  leases  and  good-will  in 
trade  of  the  premises  at  a  certun  sum,  as  he  holds  the  same,  for 
terms  of  twenty-eight  years.**  That  observation  is  important  here, 
because  this  agreement  is  expressly  to  let ''  for  the  term  of  sixty-one 
years,  the  premie  ee  now  occupied  by  us  in  Ship-quay-street,  as 

(a)  10  B.  &  C.  249;  S.  C  5  Man.  &  By.  188. 
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held  under  Conollj  Lecky."  Mr.  Justice  Baylej  also  says : — "  The 
defendant  then  having  bargained  to  sell  the  two  leases  and  good-will, 
the  plaintiff  agrees  to  accept  an  assignment  without  requiring  the 
lessor's  title,  and  to  pay  for  the  same  £4200.  The  fair  and  reason* 
able  construction  of  those  words  is,  that  he  shall  not  be  at  liberty 
to  raise  any  objection  to  the  lessor's  title.  By  the  purchase  of  a  bad 
lease  the  party  may  derive  the  same  benefit  as  if  it  were  good,  <&c. 
Upon  the  whole,  it  appears  to  me  that  the  defendant  was  bound 
by  this  contract  to  assign  the  leases  such  as  they  were ;  and  that  the 
plaintiff  is  precluded  from  calling  in  question  the  title  of  the  lessor." 
Mr.  Justice  Littledale  entertained  much  doubt  upon  the  case.  In 
reference  to  the  meaning  of  the  words,  **  as  he  now  holds  the  same," 
he  says — "  Do  they  describe  the  premises  or  the  defendant's  in- 
terest? I  think  they  were  meant  to  describe  the  interest,  viz., 
twenty-eight  years,  without  reference  to,  and  without  affecting  the 
question  of  title."  That  is  an  express  declaration  of  that  learned 
Judge  that  those  words  did  not  refer  to  title.  He  proceeds  to 
say: — ''It  could  not  be  intended  to  exclude  all  inquiry  as  to  the  title, 
for  the  defendant  was  not  the  original  lessee.  Some  of  the  mesne 
assignments  might  be  defective,  and  the  plaintiff  might  clearly 
inquire  into  any  defects  except  those  in  the  title  of  the  original 
lessor.  The  main  difficulty  arises  from  the  words  *  without  re- 
quiring the  lessor's  title.'  Taking  the  agreement  altogether,  I  am 
disposed  to  say  that  the  defendant  contracted  to  sell  a  qualified  title 
^  only."  Mr.  Justice  Parke  says : — "  There  can  be  no  doubt  that  the 
vendor  of  a  lease  unconditionally  undertakes  to  give  a  good  title, 
but  every  person  may  enter  into  a  qualified  contract.  This  certainly 
was  so  to  some  extent.  The  question  is  to  what  extent  the  qualifi- 
cation goes?  and  I  think  that  depends  upon  the  words  as  to  not 
requiring  the  lessor's  title.  They  could  not  mean  that  the  vendor 
should  merely  assign  such  interest  as  he  had,  for  an  objection  arising 
after  the  original  grant  might  have  been  made.  The  words  '  as  he 
now  holds  the  same'  are  ambiguous,  but  the  plaintiff  contracted  to 
pay  for  an  assignment  without  requiring  the  lessor's  title."  Those 
observations  show  that  his  judgment  was  not  rested  upon  the  words 
"  as  he  now  holds  the  same."     He  then  proceeds  to  say : — "  For  the 
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plaintiff  it  is  contended  that  he  is  nevertheless  at  liberty  to  object  to 
the  lessor's  title,  although  the  contract  does  not  bind  the  defendant 
to  produce  it ;  but  this  is  an  unreasonable  construction,  and  cannot 
be  sustained.''  Now  if  here  Mr.  Justice  Parke  meant  to  say  that  it 
would  be  an  unreasonable  construction  of  a  contract,  providing  that 
the  vendor  should  not  be  bound  to  produce  his  lessor's  title,  that  the 
vendee  should  be  at  liberty  to  show,  aliundey  defects  in  that  title, 
such  a  position  cannot  be  sustained,  and  is  directly  opposed  to  the 
decision  in  Shepherd  v.  Keaileyy  in  which  case  the  Court  carefully 
abstained  from  saying  what  conclusion  they  would  have  come  to 
upon  such  a  contract  as  that  in  SpraU  v.  Jeffery  ;  but  they  seem  to 
have  had  some  misgiving  as  to  the  correctness  of  the  ruling  there. 
In  later  cases  I  do  not  find  that  it  has  been  followed.  In  Duke  v. 
BameU(a\  Knight  Bruce,  V.  C,  observed  that  he  thought  Shep- 
herd V.  Keatley  and  S^ait  v.  Jeffery  were  reconcileable ;  but  in 
the  Treatise  on  Vendors  (b\  Sir  Edward  Sugden  says  that  **  It 
seems  clear  that  Spratt  v.  Jeffery  will  not  be  followed  as  an  autho- 
rity." Now,  I  am  called  upon  by  the  plaintiffs  not  only  to  follow  it, 
but  to  go  beyond  it,  and  to  say  that  a  contract  merely  containing 
those  words,  *'  as  held  under  Conolly  Lecky,"  prevents  the  defend- 
ant from  objecting  to  defects  in  the  title.  There  is  also  in  this  case 
the  difference  between  a  contract  to  sell  existing  leases,  and  a  con- 
tract to  grant  a  new  term.  It  being  uncertain  whether  the  words 
**as  held  under  Conolly  Lecky"  are  meant  to  be  descriptive  or 
referrible  to  title,  and  the  terms  of  the  contract  being  ambiguous, 
in  this  respect  the  purchaser  is  at  liberty  to  put  his  own  construc- 
tion upon  them.  In  SetUon  v.  Mapp  (c),  Knight  Bruce,  V.  C, 
observes : — '^  I  think,  and  have  always  thought,  that  when  a  vendor 
sells  property  under  stipulations  which  are  against  common  right, 
and  place  the  purchaser  in  a  position  less  advantageous  than  that 
in  which  he  otherwise  would  be,  it  is  incumbent  on  the  vendor  to 
express  himself  with  reasonable  clearness  ;  if  he  uses  expressions 
reasonably  capable  of  misconstruction,  if  he  uses  ambiguous  words, 
the  purchaser  may  generally  construe  them  in  the  manner  most 

(a)  2  CoH  R.  337,  341.  (6)  Uth  ed.  p.  392. 

(c)  2  CoH  B.  556»  502. 
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advantageous  to  himaelf.''  Applying  that  obeenration  to  the  words 
here,  I  think  that  I  should  go  further  than  any  Judge  yet  has  gone, 
were  I  to  hold  that  such  words  exclude  the  common  right  of  the 
yendee. 

But  it  is  argued  that  the  defendants  had  notice  of  the  nature  of  the 
title,  ^nd  that  such  notice  w^s  given  to  them  by  the  language  of  the 
agreement  itself;  that  the  words  ^*  as  held  under  Conolly  Lec^y "  gave 
notice  that  the  plaintifik  held  the  premises  under  Lecky ;  and  forUier, 
that  those  words  are  notice  of  the  lease  from  Lecky,  and  therefore  of 
the  principal  lease  to  him,  and  of  all  its  covenants.     I  do  not  deny 
that  the  doctrine  of  notice  has  been  applied  to  persons  dealing  for 
the  purchase  of  limited  interests,  the  Courts  holding  that,  where  the 
tenure  is  fully  referred  to,  the  vendee  may  be  prevented  firom  object- 
ing to  the  particular  contents  of  a  lease.     But  even  admittiiig  that 
constructively  the  contract  may  have  given  notice  of  the  premiseB 
being  held  by  them  under  Lecky,  there  is  no  case  showing  that,  if  it 
were  apparent  On  the  face  of  the  lease  that  the  vendor  had  no  dtle,  the 
vendee  would  be  compelled  to  complete  the  purchase.     I  can  never 
apply  the  doctrine  of  notice  to  oases  in  which  the  instrument  amonota 
to  an  absolute  negation  of  title  in  the  vendor.    If  the  instrument 
does  not  convey  the  title  proposed  to  be  sold,  that  is  a  fatal  objection. 
Here  the  plaintiffs  had  not  any  estate  out  of  which  they  oould  carve 
a  term  of  sixty-one  years.    That  defects  apparent  on  the  instrument 
referred  to,  or  on  the  abstract  of  title  delivered  by  the  vendor,  may 
notwithstanding   notice  of  them  by  the  conditions  of  sale   be  the 
ground  of  successful  objection,  is  decided  by  the  cases  of  Tc^lor  v. 
Martindale  (a),  and  SeUiek  v.  Trev&r  {b\  in  which  Mr.  Banm 
Rolfe  says,: — ^*But  here  the  title  which  they  did  prodaoe  is  de- 
fective on  the  face  of  it,  knd  it  never  could  have  been  intended 
that  the  purchaser  should  be  precluded  feom  objecting  to  the  title 
which  the  vendors  should  produce,  if  defective."    Those  cases  afford 
a  complete  answer  to  the  point  made  by  the  plaintifi^  as  to  notice. 
Hie  exceptions  here  must  be  overruled.* 

(a)  1  Y.  &  C,  C.  C.  658.  (6)  11  M.  &  W.  722. 

*  NoTB. — Vide  the  two  foDowing  cases. 
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WRIGHT  V.  GRIFFITH. 

Jon.  23,  24. 

Sfscific  Performance The  plaintiff  John  Wright  senior,  being  -^  agreement 

"^  °  '^    "to    sell    the 

seised  of  the  lands  of  Aughafin  in  the  county  of  Westmeath,  under  a  interest  of  A 

B  ixithelandfl 
lease  granted  to  his  ancestor  James  Wright  by  the  Reverend  John  of  Whiteacre" 

does   not  ab- 
Elrington,  on  the  1st  of  November  1764,  for  three  lives,  subject  to  soWe  A    B 

the  vendor 
the  annual  rent  of  £64.  3s.  4d.,  with  a  covenant  for  perpetual  re-  from  the  ne- 

newal  upon  payment  of  a  fine  of  £15  at  the  fall  of  each  life,  obtained  yuig  his  les- 

such  a  renewal  upon  the  1st  of  November  1828.  ^^^    .^\ 

'^  Nor  is«  there 

All  the  lives  in  the  renewed  lease  being  in  existence,  the  plaintiff  any  waiver  of 

that  necessity 
in  1849  authorised  his  nephew  John  Wright  junior  to  sell  the  lands  bj   the  mere 

fact    of  the 
for  the  plaintiff.     Accordingly  John  Wright  junior  entered  into  a  yendee  having 

negotiation  with  the  defendant  Arthur  Hill  Griifith  for  the  sale  of  sion  of  the 

the  lands  to  him,  which  negotiation  terminated  in  the  following  production  of 

written  agreement:—  '  titlc.^'''''''' 

'*  I  agree  to  sell  the  interest  of  my  uncle  John  Wright  in  the     Where  an 

agreement  for 
lands  of  Aughafin,  to  Arthur  Hill  Griifith,  for  £400;  Mr.  Griflith  sale  of  a  lease- 

to  be  entitled  to  the  rents  now  due,  and  the  crops  now  growing  on  as  to  the  pro- 
said  lands ;  head  rent  to  be  cleared  to  the  Ist  November  1848 ;  and  i^^g  ^tle  ^ 
all  taxes  to  be  also  cleared  up  to  the  present  time,  July  23rd  1849.     ^i^y  ^^. 

"John  Wwoht  junior."         "^f^Vfacts 

.   "  I  agree  to  the  above.  and  drcum- 

*  stances  consti- 

"Abthub  Hill  Gbiffith."  tutingawaiver 

*  by  the  vendee 

The  defendant  immediately  entered  into  possession  of  the  lands,  of  production 

of  me  lessor's 

and  so  continued  up  to  the  time  of  the  filing  of  the  bill  in  the  pre-  title. 

sent  cause.  .u^*^^^ 

that  if  such  a 

On  the  13th  of  August  1849  the  defendant  paid  to  John  Wright  ^^^e^St 

junior  £10,  which  the  latter  by  letter  of  that  date  acknowledited  to  "^  ^«<^^*^  ^' 

^  to  be  establish- 

ed although 
the  bill  contains  no  prayer  to  that  effect. 
Sembk  alsOf  that  where  an  interrogatory  is  leading,  the  Court  will,  at  the  hearing, 
suppress  the  deposition  to  that  interrogatory. 

Where  however  only  part  of  an  interrogatory  is  leading,  the  Court  will  not 
suppress  more  of  the  deposition  than  replies  to  that  part. 


Digitized  by 


Google 


696 


CHANCERY  REPORTS. 


Statment, 


be  on  account  of  the  purchase-money,  and  undertook  to  return  it  in 
case  the  purchase  should  not  be  completed. 

The  plaintiff's  solicitor  having  furnished  an  abstract  of  the  plain- 
tiff's title  to  the  defendant's  solicitor,  the  latter  sent  it  back  upon  the 
3rd  of  September  1 849,  with  observations  thereon,  and  required  that 
the  opinion  of  Counsel  should  be  taken  ;  one  of  the  observations  was 
in  the  form  of  a  querj  to  Counsel — *'  Whether  the  lessor  in  the 
deed  of  1764  had  power  to  grant  the  lease,  or  whether  it  was  neces- 
sary that  same  should  be  shown  after  such  a  lapse  of  time?"    Tlie 
abstract  and  observations  having  been  laid  before  Counsel,  without 
any  objection  having  been  made  by  the  plaintiff's  solicitor  to  the 
observations,  Counsel  returned  them  upon  the  9th  of  October,  with 
his  opinion,  which  conmienced  thus: — *^I  would  observe  that  no 
statement  is  furnished  in  the  above  abstract  of  the  title  of  the 
Ellington  family  to  the  reversion,  or  of  their  power  to  make  the 
lease  of  the  1st  of  November  1764,  and  the  pusehaser  strictly  is 
entitled  to  have  that  title  made  out.    But  it  is  frequently  made  a 
condition  of  sale  that  the  purchaser  should  not  require  the  vendor  to 
make  out  the  lessor's  title.    Assuming  that  the  lease  of  1764  is 
valid,  I  am  of  opinion  that  the  title  above  deduced  to  that  lease  is 
sufficient,  subject  to  the  observations  underneath  written,  and  the 
result  of  the  searches  below  directed."    Those  searches  were  merely 
for  acts  done  by  the  lessees. 

On  the  8th  of  October  the  plaintiff's  solicitor  informed  the 
defendant's  solicitor  of  having  received  the  opinion  of  CounseL  On 
the  following  day  a  requisition  for  a  registry  search  against  the  per4 
sons  named  in  Counsel's  opinion;  and  upon  the  I6th  of  October  thi 
abstract  and  Counsel's  opinion  were  left  by  the  plaintiff's  solicitor 
with  the  defendant's  solicitor.  On  the  18th  of  October  the  plaintiff's 
solicitor  required  the  defendant's  solicitor  to  return  the  requisition 
for  searches  upon  the  next  day,  or  that  otherwise  proceedings  to 
enforce  a  specific  performance  of  the  defendant's  part  of  the  agreement 
would  be  taken.  On  the  19th  of  October  the  defendant  addressed 
the  following  letter  to  the  plaintiff's  solicitor: — 

*'•!  have  been  disappointed  in  the  quarter  by  means  of  whidi  I 
expected  to  effect  the  purchase  of  Aughafin,  and  I  wrote  to  Mr. 
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Wright  to  that  effect,  saying  my  trustee  declined  to  make  the  pur-        1851. 
chase.    If  I  am  to  be  forced  to  make  the  purchase  under  these     <^   y    ^'/ 
circumstances,  I  must  have  a  saleable  title.    I  referred  jou  to  my 
solicitor  upon  this  point,  saying  at  the  same  time  I  was  sure  he    gbiffith. 
would  not  ask  for  any  thing  unreasonable.     Should  the  sale  be      statement, 
completed,  it  may  be  that  I  shall  have  to  sell  the  property  again ; 
and  I  must  therefore  request  the  lessor's  title  to  be  shown  to  the 
satisfaction  of  Counsel.    I  am  sorry  that  Mr.  Wright  should  suffer 
any  disappointment ;  but  I  would  willingly  pay  all  expenses  incur- 
red." 

To  that  letter  was  the  following  postscript: — 
**  Some  of  the  tenants  deny  that  they  owe  the  amount  of  rent 
returned  to  me  by  Mr.  Wright.    I  expect  to  be  in  Dublin  next 
week,  and  I  will  call  upon  you.      Could  you  find  out  whether 
Colonel  Elrington  (the  head  landlord)  would  sell  his  interest?" 

After  some  fiurther  correspondence  between  the  parties^  the 
plaintiffs  soliciflP,  upon  the  8th  of  November,  still  protesting 
against  being  bound  to  deduce  the  lessor's  title,  did  furnish  the 
defendant's  solicitor  with  the  copy  of  a  memorial,  found  upon  the 
registry,  of  a  settlement  executed  in  1761,  upon  the  marriage  of 
the  Rev.  John  Ebrington,  the  original  lessor  of  1764,  whereby  it 
appeared  that  he  took  only  an  estate  for  life  in  the  lands,  with  re- 
mainder to  the  first  and  other  sons  of  the  marriage,  in  tail  male. 
This  being  objected  to  on  behalf  of  the  defendant  as  insufficient, 
the  plaintiff  filed  his  bill  in  the  present  suit,  praying  a  specific  per- 
*formance  of  the  agreement. 

)  The  defendant  in  his  answer  professed  his  willingness  to  complete 
the  contract,  provided  a  good  title  to  the  lands  were  shown,  which 
he  asserted  had  not  been  done ;  and  in  reply  to  a  charge  in  the  bill, 
alleging  that  he  had  assented  to  purchase  the  lands  without  requir- 
ing the  deduction  of  the  lessor's  title,  the  answer  of  the  defendant 
was  as  follows : — '*  He  (the  defendant)  admits  that  immediately  after 
the  agreement  of  the  23rd  of  July  1849  had  been  made,  and  prior 
to  the  furnishing  of  any  statement  of  title,  he  did,  in  conversation 
with  John  Wright  jun.,  and  plaintiff's  solicitor,  casually  express  a 
wish  to  give  as  little  trouble  as  possible  as  to  title ;  and  on  the 
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assurance  that  the  plaintiff's  title  to  the  lands  was  unquestioiiabki^ 
and  on  the  understanding  that  the  lessor  had  full  power  to  make  the 
lease  of  1764,  defendant  consented  (with  this  qualification)  to  dis- 
pense with  the  investigation  of  the  lessor^s  title,  but  at  the  same  time 
referred  the  matter  to  defendant's  solicitor,  sapng  that  he  would  not 
give  any  unnecessary  troiihle ;  the  true  intent  and  meaning  of  said 
conversation  being,  that  the  defendant  was  to  have  a  good  and  hand 
fide  marketable  title  to  the  lands  ;  and  that  he  (the  defendant) 
immediately  afterwards  communicated  with  his  solicitor,  and  directed 
him  to  see  that  he  got  a  marketable  title,  but  not  to  be  unnecessarily 
strict" 

The  plaintiff's  fourth  interrogatory,  which  was  administered  to 
John  Wright,  jun.,  aflter  asking  as  to  his  visit  in  August  1849  to 
the  defendant,  and  as  to  the  nature  of  it,  proceeded  thus : — *'  Did 
you  obtain  an  interview  upon  that  occasion  with  said  defendant  ?  If 
yea,  set  forth  the  particulars  of  the  conversation  which  then  took 
place,  and  what  was  said  therein  by  the  said  defendant  relative  to 
the  agreement  entered  into  by  him  to  purchase  said  lands,  (tnd 
whether  the  said  defendant  then  stated  that  he  would  not  require 
the  lessor's  title  to  said  lands  to  be  deduced  pretnous  to  his  compU- 
Hon  of  his  said  purchase.  If  not,  set  forth  particularly  what  said 
defendant  did  say  in  relation  thereto." 

In  reply  to  that  interrogatory,  John  Wright  jun.,  after  stating 
that  he  remembered  calling  (in  company  with  the  plaintiffs  solici- 
tor, Mr.  Lynott,  who  brought  a  statement  of  the  plaintiff^s  title 
with  him),  upon  the  defendant  in  the  latter  end  of  the  month  . 
of  August  1849>  subsequently  to  the  signing  of  the  agreement, 
and  then  proceeded  thus : — '^  We  did  upon  that  occasion  obtain 
an  interview  with  the  defendant.  On  Mr.  Lynott  ^looking  over 
the  statement,  he  said  that  he  had  gone  back  to  the  year  1764» 
and  that  he  thought  that  that  was  fair  enough,  or  that  that  would 
do,  or  something  to  the  like  efiect,  and  that  the  parties  would  be 
put  to  as  little  expense  and  trouble  as  was  possible,  and  that  he 
would  not  go  into  the  lessor's  title.  Mr.  Griffith  then  said  that 
it  was  his  wish  that  there  should  be  as  little  expense  gone  to  as 
possible  ;  that  he  would  not  require  the  lessor's  title.     He  then 
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mentioned  to  Mr.  Ljnott  to  call  upon  his  attorney,  Mr.  Simmonds, 
and  that  they  could  both  arrange  the  business  between  them.^    Sub- 
sequently in  the  same  deposition  the  witness  said,  "Mr.  Griffith 
stated  that  he  would  not  require  the  plaintiff  to  go  into  the  lessor's    omfpith. 
title,  and  Mr.  Lynott  said  that  he  would  not  go  into  it."  Statement, 

Mr.  Lynott's  deposition  to  the  same  interrogatory  was  to  the 
same  effect. 

The  cause  now  came  on  for  hearing. 


The  Soliciior-General  and  Mr.  Brereton^  for  the  plaintiff,  con- 
tended— 

First — That  by  the  terms  of  the  written  agreement  of  the  23rd  of 
July  1849)  the  plaintiff  was  exonerated  from  the  necessity  of  proving 
the  title  of  his  lessor :  Freme  v.  Wright  (a) ;  MoUoy  ▼.  Sieme  (6). 

Secondly — That  the  defendant,  by  taking  possession  of  the  lands, 
waived  his  right,  if  any,  to  production  of  the  lessor's  title  :  Fiwfyer 
V.  Cocker  (c)  ;  SugdetCs  Vendors  and  PurehaeerSy  p.  167,  11th  ed. 

Thirdly — That  the  defendant  had  expressly  waived  that  right  at 
the  interview  deposed  to  by  John  Wright,  jun.,  and  Mr.  Lynott. 


Argument, 


Mr.  Christian  and  Mr.  W.  H,  Griffithy  for  the  defendant,  insisted 
on  his  right  to  production  of  the  lessor^s  tiUe,  and  said  that  the 
present  case  did  not  fall  within  Freme  v.  Wright  or  MoUay  v. 
Stemey  but  rather  within  Fildes  v.  Hooker  {d),  and  LeaAem  v. 
Allen  (e),  which  showed  that  the  stipulation  depriving  the  vendee 
of  his  ordinary  right  to  proof  of  good  title  must  be  expressed  in 
clear  and  unambiguous  language ;  that  in  the  former  of  those  cases 
Sir  William  Grant,  M.  R.,  said : — "  What  is  contracted  for  is  not 
merely  a  piece  of  parchment,  containing  certain  covenants ;  it  is  an 
interest  in  land  which  is  agreed  to  be  given  him :  and  is  this  Court 
to  tell  the  defendant  that  he  has  no  right  to  inquire  whether  the 
plaintiff  has  any  such  interest  to  give  ?"  And  they  also  said  that 
the  bill  should  have  alleged  that  the  contract  was  one  to  purchase 
the  titles  whatever  it  might  be. 


(a)  4  Mad.  364. 
(c)  12  Ves.  25,  97. 


(e)  Supra,  p.  683. 


(6)  lDnu&WBl.566. 
(d)  2  Mer.  494. 
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Chancery, 


Argument, 


Secondly — That  taking'^  possession  did  not  amount  to  a  waiver  : 
Dixon  V.  AstUy  (a) ;  Stevens  v.  Gtqfpy  (b) ;  Burroughs  v.  Oakley  (c) ; 
Osborne  v.  Harvey  (d). 

Thirdly — That  there  could  not  be  a  parol  waiver  of  the  right  to 
production  of  the  lessor's, title :  Goss  v.  Lord  Nugent  (e) ;  Robinson 
Y.Page(f). 

And  they  objected  to  the  admission  in  evidence  of  the  depositions 
of  John  Wright  jun.,  and  Mr.  Lynott,  made  to  the  fourth  interroga- 
tory, which  they  said  was  leading,  especially  that  part  of  it  above 
given  in  italics.  To  show  that  such  an  objection  might  be  taken  at 
the  hearing  of  the  cause,  they  cited  Delves  v.  Lord  Bagot  (g)  and 
1  Daniel  Chan.  Prae.^  p.  856,  2nd  ed. 


The  LoBD  Chanceli/OB. 
Judgment.  That  part  of  the  fourth  interrogatory  which  asks  *'  whether  the 

said  defendant  then  stated  that  he  would  not  require  the  lessor's 
title  to  said  lands  to  be  deduced  previous  to  his  completion  of  his 
said  purchase,"  has  been  objected  to  as  leading.  If  the  observatioDS 
of  Lord  Langdale  in  Lincoln  v.  Wright  (h)  be  correct,  it  may  be 
doubted  whether  this  interrogatory  is  leading.  He  says: — *'The 
last  objection  to  the  depositions  was,  that  they  were  taken  under 
interrogatories  which  were  leading,  and  they  are  said  to  be  leading 
on  the  ground  that  they  ask  the  witnesses  whether  it  was  agreed  to 
the  effect  suggested  in  the  interrogatories  ?  In  the  argument  it  was 
contended  that  the  interrogatories  ought  to  have  asked,  not  simply 
whether  it  was  so  agreed,  but  whether  it  was  or  was  not  so  agreed? 
Now  it  has  been  held  that  the  interrogatories  ought  not  to  be  in  the 
form  *  was  it  not  so  agreed  ?'  that  is  considered  to  be  leading,  but  the 
form  *  was  it  so  agreed  ? '  does  not  appear  to  me  to  be  suggestive  of 
the  answer.  It  is  impossible  to  examine  a  witness  without  referriDg 
to  or  suggesting  the  subject  upon  which  he  is  to  answer.  If  the 
question  suggests  a  particular  answer,  it  is  leading  and  improper. 


(a)  1  Mer.  133. 

(c)  3  Swanston,  159,  109. 

(«)5B.  &Ad.58. 

(g)  3  FowL  Exdi.  Prac.  129. 


(6)  3  Buss.  171. 

((f)  1  Y.  &C.,C.  C.  116. 

(/)3Biis8.119. 

(h)  4  Beav.  178. 
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Questions  have  also  been  held  to  be  improper  if,  suggesting  the 
subject,  they  are  capable  of  being  answered  bj  a  simple  affirmative 
or  negative,  without  any  circumstances  ;  but  a  question  '  whether 
such  an  event  happened '  does  not  suggest  the  answer  that  it  did 
happen ;  and  having  read  the  interrogatories  in  this  case,  I  think 
that  they  are  capable  of  being  answered  in  the  affirmative  or  ne- 
gative, without  circumstances."  That  case,  perhaps,  cannot  be  con- 
sidered as  a  binding  authority,  because  there  was  an  appeal  made 
from  the  decision  upon  that  and  several  other  points  in  the  case. 
Lord  Cottenham  dismissed  the  appeal,  without  prejudice,  however, 
to  any  application  the  defendants  might  be  advised  to  make,  for 
referring  the  interrogatories  to  the  Master  as  leading.  The  inter- 
rogatory there  certainly  did  pretty  fully  suggest  the  answer,  and  the 
distinction  taken  by  Lord  Langdale  is  a  subtile  one.  But  for  the 
plaintiff  here  it  is  contended  that  the  objection  to  the  deposition 
cannot  be  taken  at  the  hearing.  It  is  certainly  very  inconvenient 
that  such  an  objection  should  not  have  been  taken  by  motion  to 
suppress  the  interrogatory,  in  order  that  the  miscarriage,  if  any, 
might  be  remedied,  because  I  apprehend  it  would  have  been  within 
the  jurisdiction  of  the  Court  to  allow  a  re-examination  of  the 
witness.  It  seems,  however,  to  be  established  in  practice,  that  in 
England,  when  interrogatories  are  obviously  leading,  the  Court  will, 
without  any  motion  being  made  to  suppress  the  deposition,  reject  the 
evidence  at  the  hearing :  Delves  v.  Lord  Bagoi  (a)  ;  1  Daniell 
Chan.  Prac.  p.  866,  2nd  ed. :  2  Mad.  Chan.  Prac.  p.  642,  n.  e, 
drd  ed.  I  do  not  say  that  it  is  not  the  practice  here  also  to  allow 
such  objections  at  the  hearing.  I  allowed  the  deposition  to  be 
read  de  bene  esse^  but  upon  attentively  considering  it  and  the  in- 
terrogatory, I  think  that  even  after  suppression  of  so  much  of  the 
interrogatory  as  is  leading,  and  so  much  of  the  deposition  as  relates 
to  and  answers  that  part,  there  remains  sufficient  of  both  to  suit  the 
plaintiff's  purpose,  and  to  show  the  nature  of  the  interview  between 
John  Wright  jun.,  his  agent,  and  his  solicitor,  on  the  one  side,  and 
the  defendant  on  the  other,  and  also  to  show  that  there  was  then  a 
parol  waiver  of  the  right  to  production  of  the  lessor's  title :  as  to 

(a)2Fowl.  Exch.  Pr.  129. 


1851. 
Chancerjf, 

WRIGHT 

V. 

QBIFFITV. 

JudgmeiU. 


VOL.  1. 


89 
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1851. 

Chancery, 


Jon.  24. 
Judgment, 


the  admissibility  of  that  waiver  in  evidence  I  shall  state  my  opinkm 
to-morrow,  ad  well  as  upon  the  other  points  in  the  case. 

The  Lord  Chancellor. 

It  appears  to  me  plain  that  this  title  cantiot  be  forced  upon  the 
defendant  until  the  removal  of  the  objection  apparent  upon  the 
memorial  of  the  settlement  executed  upon  the  marriage  of  the  Rev. 
John  Elrington  the  lessor,   whereby  kn  estate  for  life  only  seems 
to  have  been  limited  to  him,  out  of  which  the  estate  now  purported 
to  be  sold,  viz.,  an  estate  for  three  lives,  with  a  covenant  for  peipe- 
tual  renewal,  could  not  have  been  granted.    A  question  wa&  raised 
as  to  whether  the  plaintitf  was  in  the  first  instance  at  all  bound 
to  deduce  the  title  of  his  lessor  to  the  premises.    The  contritct  Iras 
one  made  by  the  nephew  of  the  plaintiff  as  his  agent,  ^  to  sell  the 
interest  of  his  uncle  John  Wright  (the  plaintiff),  in  the  l&nds  of 
Aughafin."     The  extent  of  the  plaintiff's  interest  not  being  set 
forth,  this  agreement  admits  of  some  latitude  of  interpretation.    It 
has  been  contended  for  the  plaintiff,  that  the  ttiie  construction 
of  this  contract  is,  that  it  was  an  agreement  to  sell  the  plaintiff's 
interest,  whatever  it  may  have  been,  and  no  more.    But  no  authority 
has  been  referred  to  which  went  so  fkr  as  to  hold  that  a  mere  agree- 
ment by  A  B  to  sen  his  interest  in  c^rtaiil  lands  absolved  him 
from  the  duty  of  making  out  a  good  title.    In  Freme  v.  Wright  (a), 
the  assignees  of  a  ba'Akrupt  put  up  an  estate  of  the  bankrupt  for  sale, 
and  one  of  the  particulars  of  sate  Was,  that  the  puiHshaser  shoftAd 
have  ain  assigntnent  of  the  b^krupt's  interest  to  one  tnoiety  of  the 
estate,  ''under  such  title  as  he  htely  held  the  iatte,  ftn  abstract  tit 
which  may  be  seen  ki  the  df^e  of  Messrs.  Tomlibsdh  koA  Co.,  0>pt- 
hall-court;   but  the  title  <)eeds  a^nd  leases  &re  to  temain  hi  the 
pk)ssesslon  of  the  proprietor  of  the  other  half  tfhaiie.^    And  1^  John 
Leach  held  that  the  plirchaser  could  not  insiBt  upon  any  other  title 
than  such  as  the  banki'upt  had.    But  the  words  of  th6^  dottditiotis  <rf 
sale  were  more  favourable  to  the  vetidors  than  7n  the  preiieiit  cM«6; 
and  the  conditions  pointed  to  an  ab^ract  of  the  title  which  xMt 
vendors  purported  to  give,  from  which  the  inibretice  MeM  plain  thM 
they  intended  to  give  notither  titie.    In  MeUay  v.  Sieme  (&),  the 

(a)  4  Madd.  364.  (6)  1  Dm.  &  Wal.  585. 
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agreement  was  th^  the  plaintiff  there  should  "set  by  le^se  to  the        1851. 

Chancery. 
defendanta,  or  assign  if  required,  for  the  longest  term  he  could     v.— — v ' 

_   .        ■  ,  WRIGHT 

grant."     Lord  Plunket  considered  those  words  suflacient  to  show  ^ 

that  the  vendor  was  not  bound  to  show  his  lessor's  title,  and  that     Griffith. 
the  case  fell  within  the  principle  of  Freme  v.  Wright.    I  shall  not      Judgment, 
say  any  thin^  further  about  that  case  of  Molloy  v.  Sterne,  than  that 
it  appears  to  me  an  easier  tasl(  to  find  arguments  against  than  in 
favour  of  it ;  but  I  do  not  think  it  necessary  to  go  further  with  thi^ 
part  of  the  case. 

It  was  also  relied  upon  by  the  plaintiff  that  the  mere  taking 
possession  was  itself  sufficient  to  prevent  the  defendant  from  in- 
sisting upon  the  production  of  title.  It  was  on  the  other  side 
contended,  I  think  with  reason,  that  the  language  of  the  written 
agreement  showed  that  taking  immediate  possession  formed  part 
of  the  coi^tract,  and  could  not  preclude  the  defendant  from  insisting 
upon  a  good  title.  The  words  were,  *'  Mr.  Griffith  to  be  entitled  to 
the  rents  now  due,  and  the  crops  now  growing  on  said  lands ;  head 
rent  to  be  cleared  to  1st  November  1848 ;  and  all  taxes  to  be  also 
cleared  up  to  the  present  time."  And  it  seems  manifest  to  me,  that 
the  parties  did  not  intend  or  consider  that  the  taking  possession  was 
to  operate  as  a  waiver  of  title ;  their  acts  prove  this,  because  they 
continued  the  negotiation  with  respect  to  the  title. 

The  remaining  point  of  the  case  is  of  more  importance.  It  has 
been  contended  for  the  plaintiff  that  there  has  been  an  express 
waiver  of  his  liability  to  show  title.  For  the  defendant  it  is  insisted 
that  the  subsequent  acta  of  the  plaintiff  show  him  tp  have  abandoned 
this  waiver,  even  if  it  had  been  made,  and  it  was  also  said  that 
there  cannot  be  any  parol  waiver  of  a  written  contract.  The  facts 
f^re,  I  think,  clear  upon  the  evidence,  independeptly  of  th&  passage  in 
the  deposition  which  was  objected  to  on  the  ground  that  part  of  the 
foiirth  interrogatory  was  leading.  In  August  1849}  subsequently  to 
the  datjs  of  the  contn^ct^  the  plaintiff's  n^hew  and  Mr.  l^yi^ott  his 
solicitor  waited  upon  the  defendant  on  the  subject  of  title  ;  and  Mr. 
l^yuptt  tl^en  informed  the  defendant  that  he  (Mr.  L.)  did  not  intend 
to  pafike  out  the  lessor'a  title,  ood  the  defendant  said  that  he  would 
pot  require  it.    Counsel  for  tjie  defendant  have  referred  to  Gosi  v. 
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1861.        Lord  Nugent  (a)  as   amounting  to  an   authority  that  mere  parol 
Chancery, 

, '     waiver  of  the  right  of  a  purchaser  to  a  good  title  cannot  take  place. 

wmoHT 

^^  But  it  is  to  be  observed,  with  regard  to  that  case  and  others  of 

GRIFFITH,  similar  character,  that  the  stipulation  alleged  to  be  waived  was 
Judgment,  expressly  made  in  the  written  contract,  and  that  the  effect  of  the 
waiver  was  to  substitute  a  parol  contract  for  one  in  writing ;  and 
the  Court  of  King's  Bench,  relying  on  the  Statute  of  Frauds,  held,  in 
Goss  V.  Lord  Nugenij  which  was  an  action  for  the  purchase-money, 
that  oral  testimony  was  not  admissible  to  show  the  waiver  of  the 
vendee's  right  to  a  good  title.  I  should  not  of  course  be  warranted 
in  holding  that  parol  evidence  might  be  admitted  to  vary  the  written 
contract  of  the  parties ;  but  facts  and  circumstances  may  be  proved 
by  parol  evidence,  showing  by  their  conduct  that  a  waiver  has  been 
made.  John  Wright,  junior,  at  the  interview  referred  to,  in  reply  to 
a  question  by  Mr.  Grif&th  the  defendant,  as  to  how  he  was  to 
manage  the  lands,  said  that  he  could  manage  them  as  he  pleased. 
At  what  precise  time  Mr.  Griffith  took  possession  of  the  lands  does 
not  distinctly  appear ;  I  will  assume  that  he  had  taken  possession  pre- 
viously to  the  conversation  just  mentioned,  but  from  that  time  forth 
he  dealt  with  the  lands  as  his  own ;  he  tilled  them,  cut  the  crops^ 
turned  out  some  tenants  and  put  in  others:  and  all  this  occurred 
after  he  had  distinct  notice  that  the  plaintiff  would  not  deduce  lus 
lessor's  title. 

On  the  19  th  of  October  1849>  the  defendant  wrote  to  say  that  he 
had  been  disappointed  in  the  quarter  whence  he  had  expected  to 
procure  the  means  of  purchasing  the  lands,  because  his  trustees  had 
declined  to  make  the  purchase,  but  that  if  he  were  forced  to  com- 
plete it  he  should  have  a  saleable  title,  as  he  might  have  to  re-sell, 
and  therefbre  he  requested  the  lessor's  title  to  be  shown  to  the 
satisfaction  of  Counsel.  It  was  quite  too  late  for  him  then  to  insist 
upon  the  production  of  the  lessor's  title.  He  had  by  his  acts  clearly 
waived  any  such  right.  Taking  all  these  circumstances  together,  it 
is  I  think  a  very  plain  proposition  that  from  the  date  of  the  inter- 
view down  to  the  time  at  which  the  plaintiff  furnished  the  abstract 
of  his  lessor's  title,  which  disclosed  the  marriage  settlement  of  1761, 
under  which  the  Rev.  Mr.  Elrington  the  original  lessor  appears  to 

(a)  5  B.  &.  Ad.  58. 
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have  only  taken  a  life  estate,  the  plaintiff  was  not  bound  to  furnish  the        1 85 1 . 
lessor's  title.  And  I  do  not  think  that  any  thing  which  occorred  dor-     ^ , ' 

WSIGHT 

ing  the  negotiation  made  any  alteration  in  that  respect    I  could  not  ^^ 

infer  that  the  plaintiff  had  gone  into  that  which  by  express  declaration  Griffith. 
he  had  warned  the  defendant  that  he  would  not  do.  The  case  must  Judgment, 
go  into  the  Master's  ofBice  in  the  ordinary  way,  but  with  a  declaration 
that  the  plaintiff  is  not  bound  to  produce  his  lessor's  title.  The  only 
difficulty  in  making  that  direction  is,  that  the  bill  does  not  pray  for 
such  a  declaration.  The  bill  might  have  prayed  that  the  waiyer 
should  be  established ;  but  I  do  not  think  this  absolutely  necessary. 
Suppose  the  whole  case  was  open  upon  the  evidence,  and  the  ques- 
tion to  be  whether  title  had  been  made ;  upon  this  bill  and  the  facts 
before  me  should  I  not  be  compelled  to  hold  that  title  had  been  made, 
although  the  landlord's  title  had  not  been  shown,  unless  the  defendant 
was  able  to  prove  aliunde  that  the  title  was  defective  ?  I  there- 
fore think  that  I  am  at  liberty  to  make  the  declaration.  It  may  be 
merely  matter  of  form,  because  it  is  quite  plain  now  that  the  plain- 
tiff must  clear  up  the  defect  in  the  title  which  has  been  disclosed, 
and  to  which  I  have  already  referred.  It  is  however  quite  possible 
that  he  may  be  able  to  show  that  renewals  of  the  original  lease  of 
1764  have  been  executed  by  persons  competent  to  bind  the  inherit- 
ance. At  present  the  case  seems  likely  to  resolve  itself  into  a  mere 
question  of  costs. 

Refer  it  to  the  Master  to  inquire  and  report  whether  the 
plaintiff  can  make  out  a  good  title  to  the  said  lands  and 
premises,  according  to  the  terms  of  the  agreement  bearing 
date  the  23rd  day  of  July  1849>  in  the  pleadings  mentioned. 
Declare  that  in  making  out  such  title  the  plaintiff  shall  not 
be  obliged  to  show  the  title  of  the  lessor  under  whom  he 
holds  the  said  lands  and  premises,  without  prejudice  to  the 
defendant  showing,  if  he  can,  a  defect  in  said  title.  Let  the 
Master  further  inquire  and  report  at  what  time  the  plaintiff 
was  in  a  condition  to  make  out  such  title.  Reserve  all 
further  directions  and  costs  until  the  return  of  the  Master's 

report 

1  Reg.  Lib.  Gen.,  fol.  271,  277. 

Note.— Ftde  the  prooeding  case  and  the  following  case. 
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FENNEW-T  and  others  t;.  ANDERSON. 
Nov,  7,10,IS. 

HMband  and   SPECIFIC  Pkrfob¥ANOE.— Bj  iBdenture  of  the  20|h  of  December 
wife   may  "^ 

maintain  a      1813}  Patricl^  It^ttin  aiyi  Elizabeth  his  wife  demised,  at  im  annual 
suit  for  speci- 
fic perform.     i^9t  of  £113.  l$s^  to  Thomas  and  James  Qiian,  the  lands  of  Mount 
anoe   of  an 
agreement  by  Prospectji  for  tlvree  lives,  and  such  otl^er  lives  as  should  be  afterwards 

thi^  party  for  inserted  therein  under  a  eovenant  bj  the  lessors  for  perpetual  re^ 

of  lands,         pewal  (om  payment  of  a  nominal  fine)  contained  in  the  lea^. 

hnS^d  ^         "^^  lewees'  interest  having  become  vest^  in  equal  shares  in  the 

^^  ^^^*  f<M|»  Cem*l<^  petitioners,  iu  the^  mpniix  of  October  1860,  three  of.  them 

A  contract  being  then  mairied,  aud  the  f(rurth  unmvri^i  by  indenture,  mfide 
for   sale   of 
*'  the   lessee's  between  theip  a^d  the  husbands  of  the  three  whp  were  married,  of 

lease  does  not  ^^  one  part^  iM^d  the  rcfipoudent  Paul  Auderson  of  the  oth^  part, 
vend^*^m^  reoiti^g  the  lease  of  1813,  and  that  the  lessees'  interest  had  devolved 
S^twdng^  upon  the  four  fewale  petitioners,  and  that  they  and  the  other  parties 
lessor's  tiue  to  ^  ^^^  Q^  pg^  had  agre^  with  Anderson  to  convey  to  him  all  their 
^®A^  inter^pt  in  thei  )ands  for  the  sum  of  £1000,  it  was  witnessed  that 

the  paries  of  the  $rst  part  therein  covenanted  and  agreed  with 
Anderson  that  they  would  forthwith,  and  at  their  own  expense,  make 
and  deUver  to  him  or  his  solicitor,  on  or  before  the  10th  of  Novem- 
ber the^  ne^t^  "  an  abstract  of  their  title  to  the  lessees'  interest  in 
8^4  re^it^  te^as^  of  the  20th  day  of  Pecember  1813,  of  said  lands 
and  pr^iinisea*"  and  would  i^t  their  ow^  expense  ''deduce  a  clear 
title  thereilo^  ^4  also  that  they  OT  their  heirs"  should  and  would, 
on  9f  before  the  1st  of  Decen^ber  then  next,  on  receiving  from  Paul 
Aad^rsof),  hisi  heirs,  executors^  administrators  or  assigns,  the  said 
9xm  of  £10Q0,  f^  hi9  or  their  cost,  by  such  conveyances  and  assur- 
anoea  in  tho  iaw  ^s  he  or  they  should  reasonably  require,  ^*  well 
and  sufficiently  g^rapt^  release,  convey,  or  otherwise  assure  all  and 
singular  tbe  said  lands  and  premises,  with  the  timber  and  other 
trees  standing  and  growing  thereon,  and  other  the  rights  and  appur- 
tenances, unto  and  to  the  use  of  the  said  Paul  Anderson,  his  heirs 
and  assigns,  or  to  whom  hie  pr  tl^e j  should  direct  and  a|»point,  free 
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ftom  all  incmnbrataceB,  e!ic<iept  the  temt,  renewal  fines,  coV^nattts^and        1851. 

Chancery 
agreements,"  reserved  in  the  lease  of  1813,  and  the  titlfe  ^fttchdli'ge,     > ^ — ' 

Ti*Pl  TV  N  E  liti^ 

if  any,  payable  ont  of  the  lands.    Then  followed  a  covenant  by  Paul  ^^ 

Anderson  for  payment,  on  exectition  of  such  conveyance,  of  the  AKDfeii9oK. 
£1000  ptirchase  utiotiey.  And  the  parties  of  tiie  first  part  cove-  statement. 
nanted  "to  ^ttow  the  said  Paul  Anderson^  his  heird,  execbtot^ 
administrators  at  assigns,  out  of  the  ^d  &\ith  of  £1000  the  dum  6f 
£15  as  ai^d  for  the  costB  and  expenses  of  the  said  P^Ul  And^soii, 
his  hei^^  &t»y  to  be  by  him  or  them  incurred  in  obtaining  from  the 
owner  of  the  fee  of  the  said  lands  a  fee-farm  grant  thereof  under 
the  Act  of  the  12  &  13  Vie.  c.  105." 

This  indenture  was  signed,  sealed  and  delivered  by  all  the  parties 
to  it,  and  subsequently  to  its  execution  the  fburth  feinale  ^titioner 
married. 

Paul  Anderson  haVing  declined  to  complete  the  cOtitraCt,  the  four 
female  petitioners  and  thbk  respective  husbimds  filed  against  hiin  llie 
prese&t  cause  petition,  itt  which  they  denied  thkt  he  wad  etititlei  to 
proof  of  the  title  of  the  ItB^ote  in  the  lease  of  1813,  teid  itisidted 
that  even  if  he  had  ever  been  so  entitled,  he  had  under  eircum- 
stances  which  it  is  not  necestory  here  to  detail,  waived  any  such 
right. 

The  edbe  liow  came  Oh  fchr  hearing. 

Mr.  F.  Fitzgerald  and  Mr.  HarftM^  ior  the  de^daats^  totik  a  Argument. 
preliminary  otjection,  that  a  biU  filed  by  husband  and  wife  for 
specific  performance  of  a  contract  entered  into  with  respet^  to  IM 
wife*s  property,  in  consequence  of  the  want  of  mutuality,  could 
not  be  maintained,  inasmuch  as  the  other  contracting  party  could 
not  enforce  the  contract  against  the  wife :  Flight  v.  BolUmd  (a)  ; 
Howell  V.  George  (b) ;  Armiger  v.  Clarke  (c)  ;  Emery  y.  Wase  (d) ; 
Davis  V.  Jones  (e)  ;  Martin  v.  Mitchell  (/). 

And  they  insisted  that  if  the  suit  were  maintainable  the  peti- 
tioners were  bound  to  show  a  good  title  in  their  lessor  to  grant  the 

(a)  4  Bd^.  1296.  (6)  1  Mad.  1. 

(c)  Banbiiiy,  111. 

(«l)  8  Vto.  505;  S.  C.  5  Ves.  846. 

(«)  1  New  Rep.  267.  (/)  2  Jac  &  W.  425. 
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1851.       lease  of  1813 :  Leathern  t.  AUen  (a)  ;  Anderton  t.  Higgin*  (b) ; 
' ^— — '     Shepherd  v.  Keatley  (c). 

PENNELLY 
V. 

ANDERSON.  Mr.  Greene,  Mr.  Serjeant  O'Brien,  and  Mr.  Lawless,  for  the 
Argument,  petitioners,  as  to  the  first  point  cited  Salisbury  t.  Haicher(d)i 
Innes  v.  Jackson  (e),  per  Lord  Eldon  ;  Morris  v.  Stephenson  (/)  ; 
fliaW  V.  Hardy  {g) ;  Barrington  v.  J7om  (A) ;  Harris  v.  i!fo«  (t) ; 
Eyston  v.  Simonds  {k),per  Knight  Bruce,  V.  C;  Bowling  v.  Jftf- 
^utVtf  (/) ;  and  insisted  that  the  principle  oi  Flight  Y.BoUand,  where 
a  minor  was  held  incompetent  to  file  a  bill  for  specific  performance, 
had  neyer  been  applied  to  the  case  of  a  married  woman.  They  also 
said  that  as  the  petitioners  now  by  their  bill  ofiered  to  perform  the 
contract,  the  Court  would,  at  least,  refer  it  to  the  Master  to  inquire 
whether  they  could  make  a  good  title. 

To  show  that  by  the  terms  of  the  agreement  the  petitioners  were 
exonerated  from  the  necessity  oif  producing  their  lessor's  title,  Freme 
V.  PTright  (m),  Spratt  v.  Jeffery  («),  Molhy  v.  Sterne  (o),  Beverell 
y.  Bolton  (p),  and  Hawkins  v.  The  Eastern  Counties  Railway  {q\ 
were  cited. 

To  show  that,  at  all  events,  the  conduct  of  the  respondent 
amounted  to  a  waiver,  Clive  v.  Beaumont  (r),  Smith  v.  Capron  («), 
Ogilvie  v.  Foffambe(t),  Gaston  v.  Frankum(u),  and  Morley  t. 
Cook  (x),  were  cited. 


Nov.  18. 


The  LoBD  Chancellob. 
Jwdgmau.  This  case  comes  before  me  under  circumstances  raising  a  ques- 

tion of  importance,  which  in  the  present  state  of  the  authorities  I 

(a)  Supra,  p.  683.  (6)  1  Johm  ft  Lat  718. 

(c)  1  Cr.  M.  &  B.  117.  (d)  2  T.  &  C,  C.  C.  64. 

(e)  16  Vea.  366,367.  (/)  7  Ve8.474. 
(g)  3  P.  Wmi.  187. 

(A)  2  Eq.  Cas.  Ab.  17,  pi.  7;  5  TTin.  Ab.  647. 

(f)  15  Jurist,  978.  (A)  1  Y.  &  C,  C.  C.  608. 

(0  LL  &  G.  temp.  Flunk.  1.  (m)  4  Mad.  364. 

(n)  10  B.  ft  C.  249.  (o)  1  Dra.  ft  Wal.  585. 

(p)  18  Ves.  505.  (?)  15  Jurist,  979. 

(r)  1  De  G.  ft  Sm.  397.  (#)  7  Hare,  185, 191. 

(0  3  Mer.  53.  (u)  2  De  G.  ft  Sm.  561. 

(jr)  2  Hare,  106. 
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caniMt  Baj  th«t  I  am  prepared  to  decide  so  as  to  preclade  the  farther        1851. 

,                                      ,                                                                                              Chancery, 
maintenance  of  the  suit.  /— ^ 

The  contract^  being  one  for  the  sale  of  the  real  estate  of  married  ^ 

women,  has  been  entered  into  by  them  and  their  hvsbands,  and  is  Anderson. 
specific  in  its  terms^  and  not  alleged  to  be  in  any  respect  unreason-  judgment 
able  or  improper.  The  objection  raised  on  behalf  of  the  respondent 
is  that  this  contract  cannot  be  enforced  against  him,  inasmuch  as 
he  could  not  enforce  it  against  the  married  wonien.  It  is  conceded 
that  there  is  not  any  case  deciding  that  such  an  agreement  could  not 
be  enforced  at  the  suit  of  the  husband  and  wife.  Formerly  it  was 
the  doctrine  of  Courts  of  Equity  that  such  a  contract  might  be' 
enforced  against  the  husband.  Decrees  have  more  than  once  re- 
quired the  husband  to  procure  the  wife  to  levy  a  fine,  or  that  he 
should  stand  by  the  consequences  if  she  refused.  So  long  as  that 
wkB  the  rule  of  the  Court,  I  apprehend  that  such  an  objection  as  the 
present  would  have  been  unsustainable,  because  it  rests  upon  the 
absence  of  mutuality  of  remedies  for  enforcement  of  the  contract, 
viz.,  that  as  the  petitioners  could  not  have  been  compelled  to  per- 
form it,  the  respondent  cannot  be  so  compeUed. 

But  it  is  said  that  according  to  the  modem  authorities,  the  rule 
appears  to  bare  been  changed,  and  that  the  Court  will  not  compel 
the  husband  to  procure  the  concurrence  of  his  wife  if  she  reftise  to 
join  him.  And  that  I  apprehend  is  now  well  settled,  notwith- 
standing any  fluctuation  of  opinion  which  may  have  taken  place 
on  the  point.  But  still  the  question  remains,  whether  the  change 
of  the  doctrine  of  the  Court  in  that  particular  involves  a  change  in 
another ;  whether  although  the  Court  will  not  enforce  the  contract 
against  the  husband,  it  will  do  so  against  the  other  party  to  the 
agreement,  he  being  competent  to  perform  it,  and  being  aware  of 
the  position  of  the  vendors.  The  only  case  which  by  analogy  bears 
upon  the  pmnt  is  Flight  v.  Bolland  (a),  where  Sir  John  Leach, 
M.  R.,  h^  that  an  infant  cannot  sustain  a  suit  for  the  specific 
performanoe  of  a  contract,  because  the  remedy  is  not  mutuaL 
Such  undoubtedly  waa  the  decision ;  but  it  is  worthy  of  note*,  that 
Counsel  fbr  the  j^intiff  there  said  t^^"  If  a  husband  seised  jwre 

(a)  4  BQii.  396. 
VOL.  1.  90 
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uxaris  were  to  contract  for  the  sale  of  his  wife's  estate,  the  husband 
•^     and  wife  could  enforce  the  contract  against  the  purchaser ;  yet  if  the 

FENNELLY 

y  purchaser  were  to  file  a  bill  against  the  husband  and  wife  for  spe- 

ANDERSON,    cific  performance,  and  the  husband  were  to  swear  in  his  answer  that 


1851. 
Chancery. 


Judgment,  the  wife  would  not  consent,  a  Court  of  Equity  would  not  now  inter- 
fere ;  it  would  neither  decree  the  wife  to  join  in  the  conveyance, 
nor  would  it  order  the  husband  to  procure  her  concurrence,  and 
send  him  to  prison  until  that  concurrence  was  obtained."  This 
tends  to  show  that  the  opinion  of  the  Profession  is,  that  the  contract 
might  be  enforced  by  the  husband  and  wife,  notwithstanding  the 
want  of  mutuality.  The  only  answer  attempted  there  by  C'Ounsel  for 
the^defendant  was : — "  No  case  has  occurred,  or  at  least  none  has 
occurred  since  the  time  when  it  was  settled  that  the  Court  will  not 
decree  a  husband,  who  has  contracted  for  the  sale  of  his  wife's 
estate,  to  procure  her  to  join  in  making  a  good  conveyance,  in  which 
such  a  contract  has  been  enforced  against  the  purchaser."  The 
question  does  not  appear  to  have  been  adverted  to  in  the  judgment 
of  the  Court. 

The  next  case  in  which  this  point  appears  to  have  been  alluded 
to  is  Salisbury/  v.  Hatcher  (a),  where  Knight  Bruce,  V.  C,  in  the 
progress  of  the  argument,  puts  this  question : — *'  Suppose  husband 
and  wife,  seised  in  fee  in  the  wife's  right,  to  contract  to  sell;  is 
there  any  case  which  decides  that  they  cannot  by  bill  enforce  the 
contract  ?"  Counsel  for  the  defendant  did  not  venture  to  say  that 
there  was  such  a  decision,  but  assuming  the  position  to  be  incon- 
trovertible, replies: — **In  that  ca^e  the  purchaser  buys  the  estate 
subject  to  the  chance  of  the  wife  repudiating  the  contract.  But  if 
the  contract  of  sale  states  the  property  to  be  the  husband's,  and  in 
the  course  of  the  negotiation  it  turns  out  to  be  the  wife's,  the 
vendors  cannot  compel  a  sale."  The  Vice-chancellor  did  not  again 
mention  the  point,  but  he  decreed  specific  performance  of  the  con- 
tract, which  was  one  for  the  sale  of  an  estate  in  fee-simple,  in  favour 
of  a  vendor  who  at  the  time  of  entering  into  the  contract  was  tenant 
for  fife  only,  the  purchaser  not  having  rejected  the  purchase  as  soon 
as  he  had  ascertained  the  real  interest  of  the  vendor,  and  the  latter 

(a)  2  Y.  &  C,  C.  C.  54. 
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bein^  able,  by  the  consent  of  parties  interested  in  remainder,  to  make         1851. 

Chancery. 
a  good  prima  facie  title  to  the  fee-simple  at  the  hearing.     So  far,     ' r- — ' 

FENNELLT 

therefore,  as  regards  the  modem  authorities,  since  the  change  in  the  ^^ 

rule  as  to  enforcing  the  contract  against  the  husband,  no  decision    Anderson. 
has  occurred ;  but  to  the  extent  to  which  the  opinion  of  the  Pro-      Judgment. 
fession  at  Westminster  Hall  has  been  expressed  in  reference  to  it, 
when  casually  mentioned,  that  opinion  would  appear  to  be  in  sup- 
port of  the  suit  in  such  a  case  as  the  present. 

Returning  to  the  earlier  authorities,  I  find  that  in  Daniel  v. 
Adams  (a),  which  was  a  suit  by  a  purchaser  for  the  specific  per- 
formance of  an  agreement  for  the  sale  of  real  estate  by  a  husband 
and  wife,  Counsel  for  the  plaintiff,  of  whom  Mr,  Ambler,  the  re- 
porter, was  one,  arguendo,  said,  that  if  a  bill  had  been  brought  by 
the  husband  and  wife  for  performance  of  the  agreement,  the  pur- 
chaser could  not  have  made  the  objection,  and  therefore  the  husband  • 
and  wife  ought  not  to  be  permitted  to  do  it  on  the  bill  brought  by 
the  purchaser.  Sir  Thomas  Sewell,  M.  R.,  dismissed  the  bill,  but 
said  that  '*  the  argument  that  both  or  neither  should  be  bound  does 
not  hold  in  all  cases."  At  all  events  Mr.  Ambler's  position  was  not 
denied  by  the  Court. 

That  the  objection  of  want  of  mutuality  of  remedy  to  enforce  the 
contract  does  not  in  all  cases  prevail,  is  manifested  by  cases  decided 
under  the  Statute  of  Frauds,  where  it  has  been  held  that  the  plain- 
tiff may  obtain  a  decree  for  specific  performance  of  a  contract  signed 
by  the  defendant  but  not  signed  by  the  plaintiff.  The  reason  of  this 
doctrine  is,  that  the  plaintiff  by  filing  his  bill  submits  to  perform^his 
part  of  the  contract ;  and  of  the  plaintiff's  non-signnture  the  other 
party  is  not  allowed  to  avail  himself,  because  although  he  could  not 
have  compelled  the  plaintiff  to  complete  the  contract,  yet  he  (the 
defendant)  has,  by  signing,  thought  proper  to  run  the  chance  of  the 
plaintiff  performing  his  part,  which,  if  he  do  not  rely  upon  the 
Statute  of  Frauds,  the  Court  will  decree  him  to  perform.  True  it 
may  be,  however,  that  these  decisions  rest  upon  the  particular  lan- 
guage of  that  statute. 

But  in  the  present  case  the  married  women  are  willing  to  join  in 

(a)  Ambler,  405,  497. 
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1851.        the  coQyejance,  and  I  am  Bot  aware  of  amy  precedent  for  hoidiBg 
' — V — ^     that  the  Court  will  not  enforce  a  contract  against  a  husband  and  wifa 
^^  where  it  appears  that  the  wife  «9  willing  to  concur  in  performmg  ner 

ANDBRSON.  part  of  the  contract,  if  the  Court  be  of  opinion  that  it  is  a  proper 
Judgment,  contract  and  one  to  the  benefit  of  which  the  plaintiff  would  irreepee- 
tively  of  the  question  of  the  wife's  coivpetencj  be  entitled.  Nor 
will  the  Court,  as  I  am  yet  aware,  on  the  other  hand  decline  to 
entertain  a  suit  by  the  husband  and  wife,  merely  on  the  ground  of 
the  wife's  incompetency  to  contract  Pending  the  negotiation 
these  married  women  might  have  validated  the  contract  by  acknow- 
ledging it  under  the  statute  4  &  5  FF.  4,  c.  92.  The  succees  of 
every  suit  for  specific  performance  of  contracts  with  regard  to  real 
estate  is  contingent  upon  the  ability  of  the  plaintiff  to  make  out 
title  (unless  the  contract  be  a  qualified  one),  and  upon  tiiis  question 
I  must  deem  that  this  suit  is  so  contingent ;  therefore  if  the  peti- 
tioners cannot  or  will  not  convey,  there  cannot  be  any  relief:  but 
in  this  respect  the  case  of  the  parties  here  is  not  in  my  opinion  in 
any  greater  infirmity  than  any  other  case.  I  can  eadly  imagina 
instances  in  which  it  would  be  very  beneficial  to  married  womea 
that  contracts  entered  into  by  them  and  their  husbands  should  be 
carried  out.  On  the  whole,  there  are  difficulties  in  coming  to  the 
conclusion  that  they  cannot ;  and  I  should  not  feel  justified  in  in- 
troducing a  restriction  which  may  not  be  a  wise  one,  and  which 
I  no  where  find  already  established.  I  therefore  shall  not,  upon 
the  ground  of  non-mutuality,  dismiss  this  petition. 

The  next  question  is  one  depending  on  the  particular  terms  of  the 
contract,  viz.,  what  is  the  extent  to  which  the  petitioners  are  bound 
to  make  out  title  to  the  property  ?  They  insist  that  the  contract  is 
a  qualified  one,  and  excludes  accordingly  the  ordinary  rule  that  tiia 
vendors  must  show  their  lessor's  title.  The  contract  does  not  con- 
tain any  reservation  in  direct  terms  as  to  the  extent  of  title  to  be 
made  out.  The  lease  is  recited  to  be  one  for  three  lives  with  a 
covenant  for  perpetual  renewal,  and  in  the  conclusion  of  the  contract 
there  is  an  agreement  on  the  part  of  the  vendors  to  allow  the  vendee 
out  of  the  purdiase  money  the  sura  of  £15  for  the  oosts  to  be  by  him 
incurred  in  obtaining  from  the  owner  of  the  fee-simple  in  the  lands  a 
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gnnl  lkiere«£  in  iee-finrm  under  the  statate  12  A  13  f%^  c.  105 ;  so        1851. 

tbat  il  is  Yirioftlty  a  oontnct  foir  the  smle  of  lands  in  fee-fann*  It  re-     — > ^ 

oites  an  agreement  by  the  petitioners  .with  the  respondent  **  to  convej  ^^ 

to  him  all  their  interest  in  the  said  knds  for  the  sum  of  £1000."  AKiMEBSoif. 
What  is  their  interest  ?  It  is  a  lease  (or  lives  renewable  for  ever,  and  jmdgmmtt. 
having  regard  to  the  Renewable  Leasehold  Conversion  Aet,  it  is  an 
estate  in  fee-farm.  The  petitioners  then  covoMnt  that  thej  will 
at  their  own  expense  make  out  and  deliver  within  a  givtn  time  ^*  an 
abstract  of  their  title  to  the  lessee's  interest  in  said  recited  lease  of 
the  20th  day  of  December  1813  of  said  lands  and  premises*"  The 
words  ^^ their  title  to  the  lesase's  interest"  have  been  relied  on  as 
showing  that  the  compact  was  merely  for  the  sale  of  such  title  as 
they  have  to  the  interest  of  the  lessee,  whatever  that  may  have  been. 
Perhaps  that  passage  may  only  refer  to  the  title  dedncible  fxam  the 
lessee  to  the  petitioners.  Bnt  I  do  not  think  that  it  excludes  the 
necessity  of  proving  the  title  fully.  I  do  not  think  that  it  protects 
them  from  showing  that  the  lease  is  one  conveying  a  valid  interest. 
Then  comes  a  covenant  by  the  petitioners  that^  on  payment  of  the 
purchase  money  they  will  ^^  well  and  sufficiently  grant,  release,  con- 
vey or  otherwise  assure,"  not  the  lease  or  their  interest  in  it,  but  '*  all 
and  singular  the  said  lands  and  premises  with  the  timber,"  &c,  to 
^e  use  of  the  respondent,  his  heirs  and  asdgns,  free  from  all  incum- 
brances, except  the  rent»  renewal  fines  and  covenants  conti^ed  in 
the  original  lease.  There  is  not  a  i^irase  from  the  beginning  to  the 
end  of  this  instrument  which  imports  that  the  sale  was  one  of  a 
limited  interest  only.  To  hold  that  such  a  limitation  exists  here 
would,  it  seems  to  me>  almost  be  rescinding  altogether  the  salutary 
rule  which  requires  the  vendor  to  prove  Ins  title  to  the  property 
which  he  affocts  to  selL 

I  cannot  distinguish  this  case  from  Anderson  v.  Hiffgin$(a)^ 
where,  by  an  agreement  reciting  that  the  vendor  was  then  seised 
and  possessed  of  certain  premises  in  as  full,  ample  and  beneficial  a 
manner  as.  the  came  were  held  by  him  under  a  lease  thereof  made 
to  him  by  the  Earl  of  Lucan^  for  lives  renewable  lor  ever ;  and  that 
ike  vendee  had  agreed  with  ^te  vendsB  *'  for  the^  actual  purchase  of 

(a)  1  Jo.  *  Lftt  718. 
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1851.        his  right,  title  and  interest  in  and  to  said  lease,  and  the  premised 
Chancery, 
V — -V ^     thereby  demised,  upon  clear  title  being  made  out  to  him,  for  the  sum 

jrw  W  W  V  I.I.T 

^^  of  £1250;"  and  that  it  appeared  that  several  judgments  had  been 

ANDEBSON.  confessed  and  remained  unsatisfied  by  the  vendor,  in  consequence 
Judgment,  whereof  and  until  same  were  satisfied  or  paid  off,  a  clear  Utle  could 
not  be  made  to  the  vendee :  it  was  witnessed  that  the  vendee  should 
cause  the  judgments,  and  any  other  incumbrances  that  might  affect 
the  premises,  to  be  satisfied  '*  so  as  that  the  vendee  should  have  a 
clear  and  marketable  title  thereto."  And  in  a  subsequent  part  of 
the  agreement  the  vendor  covenanted  with  the  vendee,  "  to  make  oat 
a  clear  title  to  the  premises,  free  and  discharged  from  all  incum- 
brances whatsoever."  Sir  Edward  Sugden  there  said : — "  Upon  the 
part  of  the  vendor  it  is  contended  that  the  contract  was  for  a  sale  of 
the  interest  in  the  lease  in  question,  whatever  it  might  be,  and  that 
the  parties,  when  speaking  in  their  contract  of  a  good  title  being 
made  out,  only  meant  that  it  should  be  free  from  incumbrances.  Bat 
whatever  ambiguity  there  may  be  in  the  first  part  of  the  contract 
there  is  none  in  the  latter  part ;  for  there  is  an  express  agreement 
that  the  seller  shall  make  out  a  good  and  marketable  title,  free  from 
incumbrances,  no  doubt ;  but  these  words  were  emphatically  intro- 
duced, because  it  was  anticipated  that  delay  in  completing  the  sale 
would  arise  from  paying  off  the  incumbrances.  Therefore  the 
contract  was  not  only  that  a  good  title  should  be  made  out,  but 
also  that  it  should  be  fr«e  from  incumbrances.  I  think  it  clear 
upon  this  contract  that  the  seller  was  bound  to  make  out  a  good 
title."  Now  I  do  not  think  that  was  even  so  strong  a  case  against 
the  vendor  as  the  present,  because  here  the  contract  is  to  convey, 
not  the  title  to  the  lease,  but  the  lands  and  premises,  and  contem- 
plates the  conversion  of  the  vendor's  interest  into  a  fee-farm  grant 
procurable  under  the  statute. 

Undoubtedly  there  are  cases  which  show  that  if  the  party,  mean 
to  sell  such  interest  only  as  he  may  happen  to  have,  the  contract 
may  be  so  limited.  It  is  unnecessary  that  I  should  now  go  through 
those  authorities,  as  I  have  recently  stated  my  opinion  upon  them 
in  the  case  of  LecUhetn  v.  Allen  (a),  to  which  I  still  adhere.    By 

(a)  Supra,  688. 
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merely  Using  the  words  *'  all  their  interest  in  the  said  lands,"  I  do        1851. 

Ckancen 

FENNELLY 


not  think  the  vendors  have  guarded  themselves  against  the  produc-      — '^ 


tion  of  their  lessor's  title — [His  Lordship  here  referred  to  the  broad 
manner  in  which  the  general  rule  that  the  vendor  of  a  leasehold  anderson. 
must  show  his  title,  as  laid  down  by  Richards,  C.  B.,  in  Purvis  v.  judgment. 
Rayer{a\  and  to  the  observations  of  Rolfe,  B.,  in  Sellick  v. 
Trevor  (&).] — I  have  no  hesitation  in  holding  that  the  petitioners 
have  not,  by  the  terms  of  their  contract,  protected  themselves  from 
the  operation  of  the  general  rule ;  and  that  they  must  show  that  the 
original  lease  is  a  valid  instrument,  conveying  a  good  title  to  an 
estate  for  lives  renewable  for  ever.  I  cannot  make  any  declara- 
tion limiting  the  title,  which  they  are  bound  to  make  out. 

There  is  nothing  in  the  case  warranting  me  in  saying  that  there 
was  a  waiver  of  the  production  of  title.  The  very  first  question 
put  by  Counsel  for  the  respondent  was,  whether  and  when  the  lease 
was  registered  ? — a  very  pertinent  question  ;  if  registered  at  one 
time  the  lease  might  be  good,  and  vice  versd. 

Mr.  Serjeant  O'Brien  asked  his  Lordship  that  a  letter  of  the 
26th  of  November  1850  should  be  especially  referred  to  the  Master's 
consideration. 

The  LoBD  Chancellob. 

I  shall  neither  reserve  any  question  with  respect  to  that  letter, 
nor  shall  I  refer  it  specially  to  the  Master,  although  under  the 
general  reference  as  to  title,  which  I  now  direct,  I  think  that  it  will 
be  open  for  him  to  consider  it. 

(a)  9  Price,  488, 525.  (6)  11  M.  &  W.  722,  729. 

Note. — Vide  the  two  preceding  caaea. 
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1852. 

ChoMctry, 


A6NEW  V,  CONNELL. 

Jam.  22. 

Where    in   a  Mb.  M'Faeland  moved  for  a  summary  order  of  reference  opon  the 
cause  petition 

ented  by  a  cause  petition  in  this  case,  which  sought  the  administration  of  the 


i^inistration  ^^  ^^  personal  estate  of  the  kte  Charles  Connell  of  Bel£iE»t,  and 

S^^S^  the  payment  of  a  legacy  of  £250  under  his  will,  bequeathed  to  the 

testator    no     P^^^^o^^'*     ^^  person  was  made  a  respondent  who  had  proved  the 

preon  w^     y^^ — j-xhe  LoBD  Chancbllob.    I  do  not  see  that  any  personal 

the  will  was  representative  of  the  testator  has  been  brought  before  the  Court.] — 
named   as   a 

respondent.  As  to  that»  the  facts  are  these,  as  dtodoeed  by  the  petition  itself: — 
but  the  peti- 
tion stated  Mr.  Connell,  by  his  will,  named  four  persons  as  his  executors }  one 
that  four  ez- 
ecators    had  of  them  alone  proved,  and  is  now  dead ;  the  others  acted  as  execu- 

been  named  in  ,  .11  «••  %        %     w         %»%  .. 

the  will,  one  of  ^^  ^7  ezecutmg  deeds  and  otherwise,  though  they  did  not  join 

proved  it  fuad  ^°   taking  out    probate,   and  they  have   been   made   respondents. 

^^  ^?  ^    Under  these  circumstances  it  is  submitted  that  probate  to  the  one 

others,  who      enured  to  the  others  ;    that  the  latter  sufficiently  represent  the 

were  named  as  ^        '^ 

respondents,     estate  for  the  purposes  of  this  suit,  and  could  not  now  renounce: 

had  acted  as 

executors,  al-  Cummins  v.  Cummins  (a). 

thoogh   ^ey 

had  not  joined 

bat^  H«W,         The  Lobd  Chancellob. 

that  the  case        r«^,  « 1  -vr-  1 

was  a  proper       They  could  not.     You  may  take  a  summary  order. 

one  for  a  snm- 

maij  order  under  the  15th  section  of  the  Coort  of  Chanoeiy  BegnUttlon  Act. 

(a)  8  Ir.  Eq.  Bep.  728. 
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ABATEMENT  OF  RENT. 
See  Jurisdiction,  1,  2. 

ABROAD. 
See  Security  for  Costs,  1. 
Injunction,  3,  4. 

ACCOUNT. 
See  Annuity,  U  2. 

Chancery    Regulation 
Act,  9. 

ACQUIESCENCE. 
See  Annuity,  2. 
Injunction,  7. 

ACTION  AT  LAW. 
See  Injunction,  2,  6. 

ADMINISTRATOR. 
See  Executors    and     Adminis- 
trators. 

ADMINISTRATION  SUIT. 

In  the  administration  of  assets  judg- 
ments rank  inter  se  according  to  the 
time  of  their  entry  upon  the  roll 
under  the  statute  3  G,  2,  c.  7  (Ir.J. 
C.     Burke  V.  KilUkelfy  1 

See  Chancery  Regulation  Act, 

5,  13,  42. 

AFFIDAVIT. 
See  Chancery  Regulation  Act, 

6,  6,  7,  21,  27. 

AGENT. 
See  Statute     of    Limitations, 
1,  2. 

AGREEMENT. 
See  Registry,  1. 

Specific  Performance. 
1.  An  agreement  to  purchase  a  license 
to  use  a  patent  will  not,  in   equity. 


preclude  a  party  from  disputing  its 
validity.     R.    Baxter  v.  Combe  284 

S.  A  suit  cannot  be  sustained  which 
seeks  to  enforce  an  agreement  for  the 
coptinuance  of  the  plaintiff's  duties 
or  personal  services  to  the  defendant, 
inasmuch  as  those  services  might  be 
rendered  in  a  manner  productive  of 
injury  rather  than  benefit  to  the 
latter  ;  and  the  Court  does  not  pos- 
sess the  means  of  compelling  a  person 
to  fulfil  his  duty  to  his  employer 
under  such  a  contract.  Therefore, 
where  it  was  agreed  that  the  res- 
pondent should  **  continue  to  employ 
the  petitioner  as  salesman"  for  the 
purpose  of  disposing  of  his  stock  in 
trade  on  certain  terms,  some  of  which 
tended  to  show  that  a  sale  of  that 
stock  to  the  petitioner  was  thereby 
intended,  but  others  positively  showed 
that  a  relation  approaching  to  that  of 
shopman  and  owner  was  for  a  time  to 
exist  between  the  parties,  a  petition 
praying  that  the  agreement  might  be 
specifically  performed  and  carried 
into  execution  was  dismissed.  C. 
Fitzpatrick  v.  Nowlan  671 

.  Semble — That  vice  versa  the  em- 
ployer could  not  have  maintained  a 
suit  to  oblige  the  other  party  to  dis- 
charge his  duty  according  to  the 
agreement.  Ihid 

.  Semble  also — That  where  a  date  has 
not  been  specified  in  the  agreement, 
although  intended  to  be  so,  as  that 
at  which  an  important  obligation  is 
to  arise,  this  would  of  itself  be,  on 
the  ground  of  uncertainty,  an  ade- 
quate reason  for  not  enforcing  the 
contract.  Ibid 

At 


Digitized  by 


Google 


718  AMENDMENT. 

AMENDMENT. 

1.  Leave  to  amend  the  bill  withont  pre- 
judice to  an  injunction  will  not  be 
granted  as  of  course.  The  motion 
must  be  made  without  delay,  and  be 
supported  by  an  affidavit,  stating  the 
proposed  amendments,  and  when  the 
matter  of  them  came  to  the  plaintiff's 
knowledge.  R.  O'Beime  v.  O'Beime 

152 

2.  Where  the  answer  had  beeq  filed  in 
April,  an  application  made  in*  August 
for  leave  to  amend  by  introducing 
charges  and  an  interrogatory  founded 
thereon,  in  avoidance  of  a  defence  set 
up  by  the  answer,  was  refused.    Ibid 

3.  The  practice  in  Ireland  in  this  re- 
spect is  correctly  stated  in  Donegal 
V. Berry  {\  Hog.  46),  and  differs  from 
the  practice  in  England  as  stated  in 
Ferrand  v.  Hamer  (4  M.  &  Cr.  1 13). 

Ibid 

4.  Where  an  injunction  obtained  on 
filing  the  bill  has  upon  the  coming 
in  of  the  defendant's  answer  been 
continued  until  the  hearing,  and  the 
plaintiff  for  the  first  time  seeks  to 
amend  his  bill  without  prejudice  to 
the  injunction,  the  Court  will  grant 
a  motion  to  that  effect  if  the  proposed 
amendments  be  not  inconsistent  with 
the  case  previously  made  by  the  bill 
for  the  injunction.  To  sustain  such 
a  motion  there  is  not  any  necessity 
for  an  afiidavit  stating  when  the 
matter  of  the  proposed  amendments  i 
came  to  the  knowledge  of  the  plain- 
tiff.    C.     S.  C.  on  appeal  158 

See  Chancery  Regulation  Act, 

31,  32,  33.  I 

ANNUITY.  I 

1.  Under  a  decree  pronounced  in  1817 
in  a  suit  by  the  grantee  of  an  annuity,  ' 
charged  upon  lands,  against  judgment  i 
creditors  of  the  grantor,  who  were  in  I 
possession  by  virtue  of  writs  of  elegit^ 
an  account  was  taken  of  what  was  j 
due  to  the  grantee,  and  a  receiver  ' 
was   appointed   over   the   lands.     C. 
L* Estrange  v.   White  15 

2.  The  grantor  of  the  annuity  was  not 
a  party  to  ^hat  suit,  and  died  in  1842 


APPOINTMENT. 

without  having  impeached  the  accu- 
racy of  the  account  taken  in  1817. 
The  grantee  having  also  died,  his 
executor  in  1848  (up  to  which  time 
the  receiver  had  continued  in  pos- 
session) filed  a  bill  against  the  co- 
heiresses of  the  grantor,  praying  a 
revivor  of  the  former  suit,  an  account 
of  what  was  due  for  arrears  of  the 
annuity,  and  that  the  sum  found  due 
should  be  declared  a  charge  upon  the 
lands.  The  defendants  insisted  that 
the  account  taken  in  the  former  suit 
in  the  absence  of  the  grantor  was  not 
binding  upon  them.  Held^  that  in 
consequence  of  the  acquiescence  of  the 
grantor  during  a  period  of  twenty- 
five  years,  and  the  subsequent  acqui- 
escence of  the  defendants  for  six 
years,  they  were  not  entitled  to  have 
the  account  of  what  was  due  in  1817 
taken  de  novo,  but  that  they  should 
be  at  liberty  to  surcharge  and  falsify 
it.  Ibid 

See  Chancery  Regulation 
Act,  42. 

ANSWER. 
See  Supplemental  Answer,  1, 2. 

APPOINTMENT. 

By  a  petition  presented  under  the  11th 
section  of  the  Court  of  Chancery  Re- 
gulation Act,  it  appeared  that  a 
person  entitled  to  the  interest  of  a 
legacy  of  £3000  during  her  life,  with 
a  power  to  appoint  the  principal 
amongst  her  children  (which  power 
did  not  authorise  an  exclusive  ap- 
pointment), having  three  sons  and  a 
daughter,  by  deed  in  1834  appointed 
that  sum  equally  amongst  her  two 
younger  sons  and  her  daughter,  and 
made  a  provision  aliunde  for  her 
eldest  son.  Subsequently  the  daughter 
married,  and  the  eldest  son  died  in 
non-age.  The  petition  stated  that  the 
donee  of  the  power  having  been  ad- 
vised that  the  appointment  in  1834 
was  not  a  valid  execution  of  the 
power^  by  deed  made  in  1860  ap- 
pointed £1^00  to  one  of  the  surviving 
sons,  £1000  to  the  other,  and  £50  to 
the   daughter,   and   left    £50    nnap- 
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pointed.  The  petition  was  presented 
by  the  two  surviving  sons,  and  prayed 
that  the  appointment  of  1 834  should 
be  declared  invalid,  and  that  the  ap- 
pointment of  1 850  should  be  declared 
valid.  Counsel  appeared  at  the  hear- 
ing for  the  daughter,  and  supported 
the  prayer  of  the  petition.  Her  hus- 
band, however,  resisted  the  petition, 
and  in  his  affidavit  stated  that  his 
wife  was,  at  the  instigation  of  the 
donee,  living  separate  from  him,  and 
that  the  donee  had  executed  the  latter 
appointment  in  order  to  defeat  the 
former  appointment,  on  faith  of  which 
he  alleged  that  he  had  married  the 
daughter ;  and  the  affidavit  also  al- 
leged that  the  donee  of  the  power  was 
in  collusion  with  her  sons  for  the  pur- 
pose of  obtaining  the  fund,  or  a  large 
portion  of  it,  in  payment  of  her  own 
debts.  There  was  not  any  evidence 
entered  into  on  either  side.  The 
Court  refused  to  make  the  declaration 
prayed  for,  and  dismissed  the  petition 
without  prejudice,  and  without  costs. 
C.     In  re  O'Reilly  497 

See  Infant,  6. 

APPORTIONMENT. 
A  fund  secured  by  mortgage  was  by  a 
marriage  settlement,  made  in  1827, 
transferred  to  trustees  upon  trust  to 
permit  the  husband  to  receive  the 
interest  of  the  sum,  whether  it  should 
continue  invested  and  secured  as  it 
was  then,  or  should  be  invested  in. 
any  other  security,  for  life,  and  after 
his  decease  upon  other  trusts,  with  a 
power  to  invest  the  fund  in  the  public 
funds  or  real  securities,  so  that  the 
same,  with  the  interest,  dividends,  &C., 
should  continue  and  be  applied  to  the 
same  uses,  trusts  and  purposes.  The 
mortgage  having  been  paid  off,  and 
the  money  vested  in  £3J  per  cent, 
stock : — Heldy  that  the  representative 
of  the  husband,* who  died  in  August, 
was  not  entitled  to  any  part  of  the 
dividends  due  in  the  following  Octo- 
ber.   R.    O'Brien  v.  Fitzgerald  290 

ARBITRATION  AND  AWARD. 
See  Chancery    Regulation 
Act,  9. 


ARREST. 
A  solicitor  was  arrested  on  the  direct 
way  from  the  Taxing  Master's  office, 
but  it  appeared  that  before  his  arrest 
be  had  deviated  considerably  from  the 
direct  way.  Held,  that  he  was  not 
entitled  to  be  discharged.  R.  Walsh 
V.  WiUan  610 

ARTICLES,  CONSTRUCTION  OF, 
By  marriage  articles  the  husband  agreed 
to  settle  out  of  the  lands  of  K.,  in 
failure  of  A  his  daughter  by  a  former 
marriage,  a  jointure  on  his  intended 
wife,  the  remainder  of  the  lands  on 
the  issue  male  begotten  on  the  wife ; 
and  in  failure  of  issue  male  on  the 
issue  female ;  and  in  case  A  should 
survive,  and  the  lands  of  K.  should 
not  be  made  good,  that  then  the  lands 
of  K.,  which  were  not  settled  on  the 
former  marriage,  should  be  subject  to 
the  jointure,  and  be  settled  on  the 
eldest  son  of  the  marriage,  and  in  fail- 
ure of  the  said  son,  on  the  daughters 
of  the  said  marriage.  There  was  no 
male  issue  of  the  marriage,  but  female 
issue,  B,  C  and  D. — Held^  that  the 
lands  of  K.  should  be  settled  on  them 
as  tenants  in  common  in  tail.  C. 
Stewart  v.  The  Marquis  of  Conyng- 
ham  534 

ASSETS. 
See  Chancery  Regulation 
Act,  5. 
Marshalling,  2. 

ASSIGNEE. 
See  Bankrupt,  2. 
Lien. 

ASSIGNMENT. 
See  Mortgage. 

ATTORNEY. 
See  Arrest. 
Lien. 
Solicitor. 

'  BANKRUPT. 
1.  A  trader  possessed  of  a  chattel  real 
acknowledged  a  judgment,  and  subse- 
quently to  its  rendition  the  chattel 
real  was  sold  under  2i  fieri  facias  upon 
a  puisne  judgment,  and  the  trader 
was  afterwards  declared  a  bankrupt ; 
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BANKRUPT. 


CASES  APPROVED  OF. 


Held^  that  the  first  judgment  was  not 
levelled  by  the  bankruptcy,  and  that 
its  amount  might  be  raised  out  of  the 
chattel  real  in  the  hands  of  the  pur- 
chaser, who  was  one  with  notice.  C. 
Willock  V.  Dargan  39 

2.  Where  a  judgment  is  not  tainted  with 
fraud,  the  assignee  cannot  rely  on  a 
mere  defence  at  law,  which  the  bank- 
rupt had  neglected  to  make.  The 
consideration  for  the  judgment  is 
always  subject  to  investigation. — 
Bankt.  Ct.    In  re  Jennings        236 

See  also  Calls,  3,  5. 
Lien,  1. 

BARRISTER. 
See  Counsel. 

BENEFICE. 
See  Tithes. 

BOUNDARIES. 

1.  Where  the  boundaries  have  been 
confused,  or  land  has  been  encroach- 
ed on  by  the  tenant,  the  question  of 
boundary  or  encroachment  should  be 
determined  before  a  fee-farm  grant  is 
executed  under  the  Renewable  Lease- 
hold Conversion  Act,  either  by  eject- 
ment, or,  if  there  be  an  outstanding 
legal  estate  (as  in  this  case),  by  an 
issue.  Form  of  the  order  directing 
an  issue. 

Semble. — The  Court  has  no  jurisdiction 
on  a  petition  under  the  said  Act,  to 
issue  a  commission  to  ascertain  the 
boundaries.  R.  Ireland  v.  Wilson  623 

CALLS. 

1.  The  twenty-one  days'  notice  of  a  call, 
required  by  22nd  section  of  8  Vic, 
c.  16  (Companies  Clauses  Consolida- 
tion Act)  must  be  exclusive  of  the 
first  and  last  days.  Bankt.  Ct.  In  re 
Jennings  236 

2.  The  abandonment  of  part  of  a  Rail- 
way is  no  defence  to  a  claim  for  calls; 
nor  is  the  non-subscription  of  the 
prescribed  capital  a  defence.         Ibid 

3.  A  Railway  Company  proving  against 
the  estate  of  a  bankrupt  for  calls  must, 


according  to  the  universal  principle 
in  bankruptcy,  deduct  the  price  or 
value  of  the  shares  from  the  amount 
of  their  claim,  or  give  up  the  shares 
for  the  benefit  of  the  creditors  of  the 
bankrupt.  Ibid 

Vide  infra,  5. 

4.  Railway  calls,  made  payable  by  in- 
stalments, cannot  be  enforced.      Ibid 

Vide  infra,  6. 

6.  Held,  in  affirmance  of  the  decision  of 
the  Commissioner  of  Bankrupts,  su- 
pra, p.  236,  that  a  Railway  Company, 
proving  against  the  estate  of  a  bank- 
rupt for  calls,  must  deduct  the  price 
or  value  of  the  shares  from  the 
amount  of  their  claims,  or  give  up 
the  shares  for  the  benefit  of  the  credi- 
tors of  the  bankrupt.  C.  In  re 
Jennings  654 

6.  Held  also,  in  reversal  of  the  decision 
supra,  p.  236,  that  Railway  calls  pay- 
able by  instalments  may  be  enforced. 

Ibid 

7.  Held  also,  that  the  day  appointed  for 
payment  of  the  last  instalment  may 
be  deemed  the  day  upon  which  the 
call  is  payable,  and  that  twenty-one 
days*  notice  previous  thereto  is  a 
valid  notice  within  the  22nd  section 
of  the  Companies  Clauses  Consolida- 
tion Act.  Ibid 

8.  Semble, — The  non-subscription  of 
the  prescribed  capital  is  not  a  good 
defence  to  an  action  for  calls.  Ibid 

CASE. 

9.  Though  a  bill  has  been  filed  on  the 
authority  of  a  reported  case,  which  is 
afterwards  reversed,  the  Court  has 
not  jurisdiction  on  a  motion  under  the 
82nd  Rule,  to  order  that  the  bill  shall 
be  dismissed  without  costs.  R.  Cro- 
nin  V.  Murphy  233 

CASES  APPROVED  OF. 
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C.  203);  164 
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CHANCERY  REGULATION  ACT. 

1.  On  a  petition  under  the  Court  of 
Chancery  Regulation  Act  for  an 
account  on  foot  of  a  legacy  charged 
upon  lands,  and  for  payment  of  the 
sum  found  due  and  for  a  sale  of  the 
lands  if  necessary,  and  that  all  neces- 
sary accounts  should  be  taken  and  a 
receiver  appointed,  the  Court  refused 
to  make  a  summary  order  under  the 
15th  section  of  the  Act,  being  of 
opinion  that  although  the  case  fell 
within  the  spirit,  it  was  not  within 
letter,  of  that  section.  C.  Kirk  v. 
Edmonstone  17 

2.  Where  the  conuzor  of  a  judgment  is 
alive,  the  Court  will  not  pronounce  a 
summary  order  under  the  Court  of 
Regulation  Act,  upon  a  petition  pray- 
ing an  account  on  foot  of  the  judgment, 
and  a  sale  of  the  real  estate.  C. 
Ingram  v.  Russell  18 

3.  Where  petitions  under  the  Court  of 
Chancery  Regulation    Act  are  un- 


necessarily prolix,  the  Court  will 
direct  the  Master  to  have  regard,  in 
the  taxation  of  costs,  to  the  matter 
improperly  introduced.  C.  Johnstone 
V.  Linde  19 

4.  The  Court  will  not  make  a  summary 
order  of  reference  upon  a  petition 
under  the  Court  of  Chancery  Regula- 
tion Act,  to  which  interrogatories  are 
annexed.     C.    Ryan  v.  Mulligan  20 

6.  To  induce  the'  Court  to  pronounce  a 
summary  order  of  reference  under 
the  Court  of  Chancery  Regulation 
Act  for  the  administration  of  assets, 
there  should  be  an  affidavit  that  there 
is  not  any  other  proceeding  pending 
for  the  same  purpose.  C.  Triphook 
V.  Griffin  21 

6.  A  petition  under  the  Court  of  Chan- 
cery Regulation  Act  may  be  verified 
by  the  solicitor  of  the  petitioner,  but 
not  rh.  the  short  form  given  by  the 
Act.  The  solicitor's  affidavit  should 
concisely  verify  the  details  of  the 
petition.     C.     Griffith  y.  Magee    21 

7.  Where  a  petition  under  the  Court  of 
Chancery  Regulation  Act  has  been 
verified  by  the  solicitor  and  not  by 
the  petitioner  in  the  form  given  by 
the  Act,  the  Court  will  not  make  a 
summary  order  under  the  15th  sec- 
tion; notice  must  be  served  of  the 
petition,  and  it  must  be  set  down  for 
hearing  as  a  cause  petition.  C. 
Stackpoole  v.  Stott  22 

8.  A  judgment  creditor  who  has  regis- 
tered an  affidavitof  ownership  of  lands 
by  the  debtor  pursuant  to  the  13  &  14 
Vic.  c.  29,  which  gives  to  such  regis- 
tration the  efiect  of  a  mortgage,  is 
entitled  to  proceed  summarily  under 
the  15th  section  of  the  Chancery 
Regulation  Act.  C.  Woodrooffe  v. 
Fannin  23 

9-  On  a  petition  under  the  Court  of 
Chancery  Regulation  Act  for  a  part- 
nership account,  it  appearing  that  an 
arbitration  had  taken  place  upon  the 
subject  in  dispute  and  that  an  award 
was  made,  although  not  under  seal: — 
Held^  that  the  case  was  not  one  for  a 


Digitized  by 


Google 


CHANCERY  REGULATION. 


CHANCERY  REGULATION. 


summary  order  under  the  1 6th  section 
of  the  Act)  and  that  notice  must  be 
served  upon  the  respondent  C. 
Murphy  v.  Keller  24 

10.  Where  a  bill  would  not  be  sustain- 
able, a  petition  under  the  Court  of 
Chancery  Regulation  Act  cannot  be 
supported.  Therefore  such  a  petition 
is  open  to  an  objection  for  multifari- 
ousness, should  it  exist.  C.  Cuming 
V.  Taylor  25 

11.  Upon  a  petition,  plainly  open  to 
such  an  objection,  the  Court  will  not 
pronounce  a  summary  order  of  refer- 
ence without  notice.  Ibid 

12.  Costs  of  proceedings  before  the 
Court  in  such  a  petition  are  within 
the  jurisdiction  of  the  Court  only,  and 
not  of  the  Master.  On  petitions  for 
the  administration  of  assets,  the  Court 
in  making  an  order  of  reference  to  the 
Master  will  include  a  direction  that 
the  petitioner's  costs  already  incurred 
shall  be  payable  to  him  in  the  same 
order  a&  his  demand  (if  any),  and  out 
of  the  same  fund  or  by  the  same  party^ 

Ibid 

13.  Where  upon  a  petition  presented, 
under  the  Court  of  Chancery  Regula- 
tion Act,  by  a  creditor  on  behalf  of 
himself  and  all  other  creditors  of  a 
decease  !  person,  for  administration  of 
his  real  and  personal  assets,  the  usual 
order  of  reference  to  the  Master  has 
been  made  under  the  15th  section  of 
the  Act,  the  Court  will  not  dismiss 
the  petition  on  payment  to  the  peti- 
tioner of  his  debt  and  costs,  inasmuch 
as  the  order  of  reference  is  equivalent 
to  a  decree  to  account  in  a  plenary 
suit,  and  therefore  confers  upon  the 
other  creditors  an  interest  in  the  pro- 
ceedings. C.  Siokes  V.  Coltsman    44 

14.  •*  I  am  quite  unable  to  discover  any 
proceeding  which  can  be  deemed  in 
the  same  light  as  a  decree  to  account, 

,  unless  I  adopt  the  order  of  reference — 
an  analogy  raised  by  the  statute 
iiself.  The  22nd  section  clearly  puts 
the  order  of  re&rence,  for  the.pur- 

.  poses  therein  mentioned,  on  the  same 


footing  as  a  decree  to  account  in  a 
plenary  suit.  There  may  be  in- 
conveniences in  adopting  that  con- 
struction, but  it  is  difficult  to  do 
otherwise."    Per  Bsadt,  L.  C.      49 

15.  Further  observations  on  the  sum- 
mary jurisdiction  of  the  Court  under 
the  15th  section  of  the  statute,  per 
Bradt,  L.  C,     Idem  48,  49,  50 

16.  Where  a  petition,  in  the  nature  of  a 
special  case,  is  presented  under  the 
1 1  th  section  of  the  Court  of  Chan- 
cery Regulation  Act,  it  is  not  neces- 
sary to  the  maintenance  of  such  a 
petition  that  all  the  parties  interested 
in  the  question  for  adjudication 
should  concur  in  the  statement  of 
facts  put  forward  in  the  petition.  C. 
In  re  O'Reilly  208 

17.  Nor  is  the  sanction  of  the  Master 
necessary  to  such  a  petition,  where  a 
party  interested,  but  not  a  petitioner, 
is  under  any  of  the  disabilities  men- 
tioned in  that  section.  Ibid 

18.  Whether  the  rights  of  persons 
under  such  disabilities  should  be 
bound  adversely,  must  be  considered 
in  each  case.  Ibid 

19-  It  is  indispensable  in  every  petition 
under  that  section  that  the  documents 
relied  on  should  be  fully  set  out  in  the 
petition,  or  that  copies  of  such  docu- 
ments should  be  furnished  to  the 
Court  and  to  the  parties.  Ibid 

20.  Where  a  petition  under  that  section 
prayed  a  declaration  of  the  invalidity 
of  an  appointment  under  a  power, 
arfd  of  the  validity  of  a  subsequent 
appointment,  Held^  that  the  donee 
of  the  power  and  an  appointee  (a 
feme  covert)^  whose  husband  was  a 
party,  were  necessary  parties.     Ibid 

21.  Cause  petitions  under  the  Court  of 
Chancery  Regulation  Act  will  be 
heard  in  the  first  instance  on  the  pe- 
tition and  affidavits  filed  in  support 
of  or  in  opposition  to  the  same,  and 
on  the  answers  to  any  interrogatories 
which  may  have  been  filed ;  and  on 
such  hearing  the   Co^rt  may  direct 
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that  all  or  any  of  the  matters  stated 
in  such  petition  or  affidavits,  which 
it  may  be  necessary  further  to  have 
proved  or  inquired  into,  shall  be  so 
proved  or  inquired  into  by  further 
affidavits,  or  by  viva  voce  or  written 
examination,  or  by  the  trial  of  an 
issue  at  law,  or  otherwise,  as  may  be 
deemed  most  suitable  to  the  nature  of 
the  case,  and  appoint  the  mode  and 
times  of  examination  as  may  be  most 
expedient,  and  reserve  /urther  order 
and  directions  thereon  until  after  such 
proof  and  inquiry  shall  be  had.  C. 
Glascock  V.  Ross  60 

22.  Leave  given  to  a  mortgagee  defend- 
ant to  file  a  supplemental  answer  to 
a  cause  petition,  varying  in  some 
measure  the  statement  of  his  title  to 
the  mortgage  as  put  forward  in  his 
original  answer,  and  putting  in  issue 
a  deed  under  which  he  claimed,  but 
which  he  had  forgotten  to  mention  in 
his  original  answer.  Ibid 

23.  Observations  on  the  policy  and 
construction  of  the  Court  of  Chan- 
cery (Ireland)  Regulation  Act,  per 
Brady,  L.  C.      55,  56,  57,  58,  59 

24.  At  the  hearing  of  cause  petitions, 
of  which  notice  has  been  served, 
junior  Counsel  should  be  retained  to 
opcoi  the  petition  as  in  causes.  C. 
Russell  V.  Sevan  note  62 

25.  Where  on  a  petition  praying  a  re- 
ference to  the  Master  under  the  15th 
section  of  the  Court  of  Chancery 
Regulation  Act,  the  Court  in  the  first 
instance  declined  to  make  a  summary 
order  ex  parte,  and  required  notice  to 
be  served  upon  a  person  interested  in 
the  subject-mrttter  of  the  petition ; — 
Held,  that  the  Court  might  after- 
wards, if  it  thought  proper  so  to  do, 
make  an  order  of  reference  to  the 
Master  under  that  section.  C.  Mwr 
phy  v.  Keller  104 

26.  Interrogatories  having  been  annexed 
to  a  cause  petition  without  the  leave 
of  the  Court,  an  order  was  made  that 
they  should  be  allowed  to  stand,  re- 
serving the  costs  occasioned  by  them 


until  the  hearing  of  the  cause.     R. 
O'Malley  v.  Denny  118 

27.  At  the  hearing  of  cause  petitions 
under  the  Court  of  Chancery  Regula- 
tion Act,  the  affidavits  of  strangers 
to  the  cause  may  be  used  in  support 
of  the  case  either  of  the  plaintiff  or 
defendant,  and  the  previous  permis- 
sion or  direction  of  the  Court  is  not 
necessary  for  this  purpose.  C. 
Hatchell  v.  Eggleso  215 

28.  Accordingly,  where  to  a  cause  peti- 
tion for  foreclosure  or  sale  the  defence 
set  up  by  the  answering  affidavit  con- 
sisted of  articles  of  settlement  of  a 
date  prior  to  the  mortgage,  but  not 
registered  until  after  it,  of  which 
articles  the  respondents  alleged  that 
the  mortgagee  had  notice,  affidavits 
filed  on  behalf  of  the  petitioner,  and 
made  by  the  solicitors  engaged  on 
both  sides  in  the  mortgage  transac- 
tion, and  denying  that  the  mortgagee 
had  notice  of  the  articles,  were  allowed 
to  be  read  at  the  hearing.  Ibid 

29.  The  Court,  however,  at  the  instance 
of  the  defendant,  then  made  an  order 
allowing  both  parties  to  examine  wit- 
nesses on  interrogatories  generally^  as 
they  might  be  advised.  Ibid 

30.  In  general,  cause  petitions  should  be 
verified  by  the  petitioner.  Form  of 
order  on  an  application  that  a  peti- 
tion be  received  without  the  affidavit 
of  the  petitioner.  R.  Montgomery 
V.  Eyre  120 

31.  Amendments  of  cause  petitions  are 
to  be  made  without  alteration,  era- 
sure or  interlineation,  by  stating  the 
matter  of  the  amendment  at  the  foot 
of  the  affidavit  to  verify,  or  by  in-, 
dorsement  thereon.  R.  Grames  v. 
Holland  123 

32.  Form  of  order  on  amendments  of 
cause  petitions.  Ibid 

33.  In  general  the  petitioner  mu3))  abide 
the  costs  of  the  motion  for  leave  to 
amend,  and  of  the  amendment.  i&i(f 

34.  Whfere  interrogatories  have  been 
annexed  to  cause  petitions,  the  re- 
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spondents  are,  under  the  9th  section 
of  the  Court  of  Chancery  Regulation 
Act,  until  the  publication  of  General 
Orders  under  the  Slst  and  32nd  sec- 
tions to  the  contrary,  entitled  to  two 
months'  time  to  file  affidavits  in  an- 
swer to  such  interrogatories ;  and 
such  cause  petitions  cannot  be  set 
down  for  hearing  until  the  lapse  of 
two  months  from  the  service  of  notice 
of  filing  the  interrogatories.  C. — 
Sheridan  v.  Cannon  245 

35.  Where  interrogatories  had  been  an- 
nexed to  a  cause  petition  which  was 
set  down  for  hearing  within  two 
months  after  service  of  notice  of 
filing  the  petition  and  interrogatories 
upon  some  of  the  respondents,  and 
without  any  notice  to  the  other  re- 
spondents, a  decretal  order  obtained 
on  such  hearing  was  set  aside,  with 
costo.     C.     Ibid  252 

36.  Semble — It  is  not  a  sufficient  notice 
of  setting  down  a  cause  petition  for 
bearing  to  state  that  Counsel  will, 
on  behalf  of  the  petitioner,  move  on 
the  petition  ^<  on  the  first  opportu- 
nity." Ibid. 

37.  Where  notice  that  a  cause  petition 
was  ^  set  down  in  the  list  of  causes 
for  hearing  before  the  Lord  Chancel- 
lor under  the  Court  of  Chancery  (Ire- 
land) Regulation  Act,  1850,''  was 
served  upon  a  respondent,  and  the 
petition  was  set  down  in  the  list  of 
causes  under  the  15th  section,  the 
Court  being  of  opinion  that  such  a 
notice  was  likely  to  mislead,  refused 
to  make  a  summary  order  under  that 
section,  and  transferred  the  petition  to 
the  general  list.  C.  Livesay  v.  Zt- 
vesay  254 

38.  Cause  petitions  under  the  Court  of  | 
Chancery  Regulation  Act  are  not 
pleadings  of  which  attested  copies  | 
must  be  taken  out  of  the  Rolls  office  ^ 
before  answering  affidavits  will  be  { 
received  there.  C.  Daly  v.  Wade  372  ' 

39*  Where,  upon  a  cause  petition,  under  ! 
the   Court  of  Chancery   Regulation 
Act,  presented  by  a  legatee,  and  con-  I 
taining  a  charge  that  the  respondent, . 
the  executor,  has  assets  in  his  bands 


sufficient  for  the  payment  of  all  the 
debts  and  legacies  of  the  testator,  an 
order  of  reference  has  been  made 
under  the  15th  section  of  the  Act,  of 
which  order  the  executor  has  been 
served  with  notice,  but  has  not  ap- 
peared in  the  Master's  office,  a 
personal  decree  may  be  pronounced 
against  the  executor.  The  effect  of 
such  a  decree  will  be  to  prevent 
another  legatee  from  filing  a  charge 
under  the  order  of  reference,  and  w&l 
thus  render  necessary  the  presenta- 
tion of  a  petition  by  him  in  order  to 
enforce  his  demand.  C.  O^Brien  v. 
Westropp  371 

40.  The  jurisdiction  created  by  the  1 1th 
section  of  the  Court  of  Chancery  Re- 
gulation Act,  is  one  to  be  exercised 
with  the  greatest  possible  caution. 
All  facts  material  to  the  formation  of 
a  correct  decision  upon  each  case 
should  be  contained  within  the  four 
corners  of  the  petition.  C.  In  re 
O'Reilly  497 

41.  An  order  for  re-hearing  of  a  cause 
petition  will  be  granted  on  a  motion 
of  course,  founded  upon  the  certificate 
of  Counsel  that  the  case  is  a  proper 
one  for  re-hearing.  C.  Blount  v. 
Great  Southern  and  Western  Rail' 
way  Company  590 

42.  The  Court  will  make  a  summary 
order  under  the  15th  section  of  the 
Court  of  Chancery  Regulation  Act 
upon  a  cause  petition,  filed  by  an  in- 
cumbrancer and  annuitant,  praying — 
not  redemption,  foreclosure,  or  sale — 
but  the  appointment  of  a  receiver 
over  lands,  subject  to  his  (the  peti- 
tioner's) incumbrance  and  annuity, 
although  a  petition  for  the  sale  of  the 
same  lands  has  been  previously  pre- 
sented in  the  Incumbered  Estates 
Court  by  the  owner  of  the  lands.  C. 
Carter  v.  Carter  592 

43.  Where  a  petition  is  presented  by 
the  personal  representatives  of  a 
deceased  person,  praying  that  the 
trusts  of  his  will  may  be  carried  into 
execution,  and  the  accounts  of  his 
real  and  personal  estate  may  be  taken 
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under  the  directioD  of  the  Court,  a 
summary  order,  under  the  15th  sec- 
tion of  the  Court  of  Chancery  Regu- 
lation Act,  may  be  made  on  the 
petition,  although  it  does  not  state 
that  a  personal  demand  of  the  account 
sought  has  been  made  three  weeks 
before  presenting  the  petition,  as  re- 
quired by  the  8th  General  Order  of 
July  1851,  that  order  being  applic- 
able only  to  cases  where  such  an 
account  could  be  demanded.  C. 
French  v.   Craig  593 

44.  A  party  entitled  to  the  interest  dur- 
ing his  life  of  A  sum  of  money  charged 
upon  lands  may,  under  the  15th  and 
27th  sections  of  the  Court  of  Chancery 
Regulation  Act,  obtain  on  petition, 
praying  merely  a  receiver  over  the 
lands,  a  summary  order  of  reference 
to  the  Master  for  that  purpose.  C. 
Bennett  v.  Briscoe  594 

45.  Where  a  party  absolutely  entitled 
to?  a  charge  upon  lands,  in  respect  of 
whicli  an  arrear  of  interest  was  due, 
presented  a  cause  petition,  praying 
the  extension  of  a  receiver,  appointed 
in  an  annuity  cause,  to  the  petition ; 
Held,  that  under  the  15th  and  27th 
sections  of  the  Court  of  Chancery 
Regulation  Act  the  usual  summary 
order  of  reference  might  be  made 
upon  the  petition.  C.  Puxley  v. 
Hutchins  595 

46.  The  8th  General  Order  of  the  31st 
of  July  1851  applies  only  to  cause 
petitions  presented  with  respect  to 
the  administration  of  real  or  personal 
estate,  where  a  summary  order  is 
sought  for  under  the  15th  section  of 
the  Court  of  Chancery  Regulation 
Act.    C.    Holmes  v.  Walker     596 

47.  Where  a  cause  petition  stated  a 
mortgage  of  lands  in  1815,  for  the 
sum  of  £600,  containing  a  cov(»nant 
by  the  mortgagor  to  insure  his  life  for 
the  same  sum,  and  to  assign  the  policy 
to  the  mortgagee  as  a  further  security 
for  the  mortgage  debt ;  and  also  stated 
a  deed  of  assignment,  in  1845,  of  the 
equity  of  redemption  in  the  lands, 
upon  certain  trusts  unknown  to  the 
petitioner  (the  assignee  of  the  mort-  | 


gage),  save  that  he  believed  that  the 
trustees  were  empowered  to  apply 
the  rents  in  payment  of  premiums 
on  certain  policies  of  insurance  on 
the  life  of  the  mortgagor  as  a  further 
security  for  the  mortgage  debt ;  and 
prayed  the  usual  accounts  on  foot  of 
the  mortgage,  a  foreclosure,  a  sale  of 
the  lands,  and  that  the  petitioner 
might  be  declared  entitled  to  such  of 
the  policies  mentioned  in  the  deed  of 
1845  as  should  appear  to  have  been 
effected  as  a  further  security  for  the 
mortgage  debt : — Held,  that  notwith- 
standing the  prayer  for  relief  in 
respect  of  policies,  the  Court  had 
power,  under  the  15th  section  of  the 
Court  of  Chancery  Regulation  Act, 
to  make  a  summary  order  of  reference 
upon  the  petition.  C.  Taylor  v. 
Young  650 

48.  Held  also,  that,  where  such  an 
order  has  been  made,  the  Master  has 
authority  to  deal  with  all  objections 
to  the  petition  on  the  ground  of 
multifariousness,  or  of  the  absence  of 
proper  parties.  Ibid 

49.  Where  in  a  cause  petition  presented 
by  a  legatee  for  the  administration  of 
the  real  and  personal  estate  of  the 
testator,  no  person  who  had  proved 
the  will  was  named  as  a  respondent, 
but  the  petition  stated  that  four  exe- 
cutors had  been  named  in  the  will, 
one  of  whom  alone  proved  it,  and  had 
since  died,  and  the  others,  who  were 
named  as  respondents,  had  acted  as 
executors,  although  they  had  not 
joined  in  taking  probate: — Held,  that 
the  case  was  a  proper  one  for  a  sum- 
mary order  under  the  15th  section  of 
the  Court  of  Chancery  Regulation 
Act.     C.    Agnew  v.  ConneU       716 

CHARGE. 

1..  Devise  of  Blackacre,  subject  to  the 
debts  of  testator,  to  trustees  upon 
trust,  out  of  the  "rents"  and  "issues," 
to  pay  to  his  three  nieces  a  sum  of 
£1000  at  twenty-one  or  marriage, 
whichever  should  first  happen,  with 
interest  from  the  period  of  his  death ; 
and  in  case  they  should  all  die  before 
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twenty-one  or  marriage,  he  gave  that 
sum  to  his  nephew.  The  testator 
next  bequeathed  certain  annuities, 
which  he  directed  to  be  paid  out  of 
the  "rents,  issues  and  profits"  of 
Blackacre,  and  gave  the  annuitants 
power  of  distress  and  entry.  He 
next  devised  ("  after  payment  of  the 
legacies  and  bequeste  aforesaid") 
Blackacre,  and  all  other  his  real  and 
personal  estate,  subject  to  payment  of 
his  debts,  legacies,  &c.,  to  the  same 
trustees  upon  trust  to  pay  £40  an- 
nually for  the  maintenance  of  his 
nephew  during  minority,  and  directed 
the  investment  during  that  time  of 
the  surplus  "rents,  issues,  proceeds 
and  profits,"  such  surplus  to  be  paid 
over  to  him  on  his  attaining  twenty- 
one;  from  which  time  the  testator 
directed  the  trustees  to  permit  his 
nephew  during  his  life  to  receive  the 
"  rents,  issues  and  profits"  of  Black- 
acre,  and  the  other  real  and  personal 
estate,  with  power  to  jointure,  and 
with  remainder  over  in  strict  settle- 
ment to  his  (the  nephew's)  issue.  At 
the  date  of  the  will  the  nephew  was 
nineteen  years  of  age,  and  the  nieces 
were  respectively  sixteen,  twelve  and 
and  ten  years  of  age.  The  testator 
left  personalty  to  the  value  of  £800. 
Heldy  that  the  sum  of  £1000,  be- 
queathed to  the  nieces,  might  be 
raised  by  sale  of  Blackacre,  and  was 
not  charged  upon  the  annual  rents 
only.    C.    Spring  v.  Stephenson    132 

CHURCH  LEASE. 
See  Renewal,  4,  5. 

CIVIL  BILL. 
1.  A  civil  bill  decree  binds  the  defend- 
ant's goods  from  the  delivery  of  the 
warrant  to  special  bailiffs,  not  from 
the  delivery  of  the  decree  to  the 
SherifiT  (unless  it  be  delivered  to  him 
to  be  executed),  or  his  signature  of 
the  warrant.  R.  'Delacour  v.  Free- 
man  .  612 

CODICIL. 
See  Will. 

COMMISSION. 

^e  BOUNDABIES. 


COSTS, . 

COMPANY. 
See  Calls,  3,  5. 

CoBPORATIOir. 

CONSENT. 
See  Infant,  5. 

CONSTRUCTION. 
See  Agreement. 
Deed. 
Devise. 

CONTRIBUTION. 
1.  A  person,  seised  of  ao  estate,  and 
indebted  by  judgment,  afterwards 
upon  his  marriage  settled  that  estate 
upon  various  trusts  for  the  benefit  of 
his  intended  wife,  and  the  children  of 
the  marriage.  The  settlement  con- 
tained a  recital  that  the  estate  was 
subject  to  two  annuities,  and  also 
contained  a  covenant  for  quiet  enjoy- 
ment, but  did  not  comprise  a  covenant 
against  incumbrances.  Subsequently 
to  its  execution  the  settlor  acquired 
other  estates  by  purchase,  and  ac- 
knowledged other  judgments.  Held, 
that  the  prior  judgment  should  be 
levied  wholly  out  of  the  unsettled 
estates,  if  sufiicient,  and  that  the 
puisne  judgment  creditors  had  no 
right  to  make  the  settled  estate  con- 
tribute.   C.    Handcock  v.  Handeoek 

444 
CORPORATION. 

The  exception  that  members  of  a  Cor- 
poration may  be  parties  to  a  bill  of 
discovery,  though  they  have  no  per- 
sonal interest,  does  not  apply  to 
members  of  Joint  Stock  Companies, 
who  sue,  or  are  sued,  by  a  public 
officer.  C.  Hendrie  v.  Thompson  278 

COSTS. 

1.  Defendants,  as  judgment  creditors, 
who  had  been  served  with  a  notice  to 
consent,  to  be  paid  according  to  the 
priority,  made  to  pay  costs.  C.  Burke 
V.  KiUikelly  9 

2.  A  defendant  who  had  been  ordered 
to  account  for  the  produce  of  a  policy 
of  insurance,  in  terms  absohUefy  as- 
signed to  him,  but  held  under  the 
circumstances  of  the  transaction  to 
have  been  assigned  by  way  of  mort- 
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gage,  decreed  his  costs  as  in  an 
ordinary  redemption  suit,  and  also  the 
costs  of  proceeding  for  the  amount  of 
the  policy.  C.   Murphy  v.  Taylor  92 

3.  The  petitioner  is  entitled  to  be  paid 
the  costs  of  the  appointment  of  a  re- 
ceiver out  of  a  fund  realised  by  him, 
in  priority  to  the  landlord's  claim  for 
rent.    B.    Read  v.  Corcoran       235 

4.  A  defendant,  who  by  his  answer  sets 
up  a  breach  of  covenant  by  the  lessee 
as  a  defence  to  a  bill  for  renewal,  and 
having  failed  to  prove  it,  must  pay 
the  costs  occasioned  by  that  defence. 
C.     Vance  v.  Ranfurley  321 

5.  Where  a  party  who  had  contracted 
for  the  sale  of  certain  lands  died  pre- 
viously to  the  execution  of  the  con- 
veyance, having  by  a  will,  antecedent 
to  the  contract  for  sale,  devised  all 
his  real  estate  to  trustees  (who  took 
the  legal  estate)  upon  trust  for  A  for 
life,  with  remainder  to  B  for  life,  with 
remainder  to  C,  an  infant,  in  tail,  a 
suit  for  the  completion  of  the  contract 
having  been  rendered  necessary  by 
reason  of  the  infancy  of  B,  the  Court 
decreed  specific  performance,  with 
costs  of  the  suit.  C.  Heard  v.  Cuth^ 
bert  369 

6.  In  a  suit  for  an  account,  foreclosure 
and  sale,  by  a  plaintiff  having  two 
incumbrances  upon  the  estate,  he  is 
not  entitled  to  a//  his  costs  of  suit  in 
priority  with  his  elder  incumbrance, 
but  shall  be  decreed  his  costs  of  suit 
in  priority  with  that  incumbrance, 
save  so  far  as  they  are  occasioned  by 
his  puisne  incumbrance ;  and  the 
costs  so  occasioned  he  shall  be  decreed 
to  have  in  priority  with  the  puisne 
incumbrance.  C.  Handcoch  v.  Hand- 
coch  444 

See  Chancery  Regulation  Act, 
10,  12,  33. 
Infant,  1. 

MOBTGAGE,  i. 

Security  for  Costs. 

COUNSEL. 
See  Chancery  Regulation 
(.  Act,  24. 


COVENANT. 

1.  Letters  patent,  under  which  lands 
sold  by  private  contract  were  held, 
contained  covenants  by  the  grantee — 
first,  that  he  would  place  three  free 
tenants  of  English  or  British  race, 
blood  or  name  on  the  premises,  each 
of  whom  should  have  fifty  acres,  or  one 
free  tenant,  who  should  have  one  hun- 
dred acres  for  one  life ;  secondly,  that 
he  should  have  on  the  premises  eight 
cullivers  or  muskets,  and  a  proper 
number  of  arms  to  arm  eight  pikemen 
for  his  defence  against  rebels,  &c.; 
thirdly,  a  proviso^  that  if  he  should 
demise  any  part  of  the  premises  to 
the  mere  Irish  for  any  term  exceeding 
forty-one  years  or  three  lives,  or  if  he 
should  demise  the  premises  limited 
to  be  disposed  of  to  any  British  or 
English  person,  to  any  person  being 
mere  Irish,  the  Crown  might  re-enter. 
The  particulars  of  sale  described  the 
lands  as  a  valuable  fee-simple  pro- 
perty, and  one  of  the  conditions  of 
sale  alluded  to  the  letters  patent.  It 
appeared  from  a  statute  (10  Car.  1, 
sess.  3,  c.  3),  and  certain  public  docu- 
ments therein  referred  to,  that  the 
covenants  were  those  inserted  in  pa- 
tents at  the  plantation  of  Ulster, 
where  the  lands  were  situate.  Held^ 
that  the  purchaser,  having  express 
notice  of  the  letters  patent,  was  bound 
by  constructive  notice  of  the  covenants 
contained  in  them.  C.  Stewart  v. 
The  Marquis  of  Conyngham        534 

2.  Held  alsoj  that  the  first  and  third 
covenants  were  no  longer  in  force, 
every  subject  of  the  Crown  since  the 
Union  being  a  person  of  British  race, 
name  and  blood,  and  there  being  no 
person  now  answering  the  description 
of  mere  Irish.  Ibid 

3.  Semblcy  the  second  covenant  could 
not  be  now  enforced  by  the  Crown. 

nid 

See  Penal  Rent. 
Renewal. 

Renewable  Leasehold^ 
Conversion  Act. 
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DEVISE. 


CREDITOR'S  SUIT. 
See  Chancery    Regulation 
Act,  13,  14. 

DECREE. 
The  application  for  leave  to  enrol  a 
decree  pronounced  more  than  six 
months  previously  may  be  made  either 
by  motion  or  petition.  C.  Hamilton 
V.  Hamilton  253 

See  also  Chancery  Regulation  Act, 
13,  14. 
Pendency  of  Suit,  2,  3. 

DEED. 
By  a  deed  of  separation,  reciting  that 
the  wife  was  entitled  to  certain  spe- 
cified property,  and  that  no  provision 
had  been  secured  to  her  on  the  mar- 
riage, nor  had  any  part  of  the 
property,  to  which  she  so  became 
entitled^  been  limited  to  the  use  of 
the  issue  (if  any)  of  the  marriage,  and 
that  the  husband  had  agreed  to  re- 
linquish, for  a  certain  period,  the 
premises,  which  were  the  property  to 
which  he  became  entitled  in  right  of 
his  marriage,  and  formed  a  provision 
far  exceeding  that  reserved  to  him  for 
his  own  support,  they  covenanted  to 
live  separate,  and  that  all  the  wearing 
apparel,  &c.,  and  all  other  estate  and 
effects,  real  or  personal,  to  which  the 
wife  should,  by  purchase,  gift,  devise 
or  bequest,  in  her  favour,  &c.,  during 
the  coverture,  become  entitled^  should 
be  and  remain  to  her  separate  use; 
and  it  was  agreed  that  the  wife  might 
dispose  of  such  property  as  if  sole, 
and  the  trustees  were  empowered  to 
use  the  name  of  the  husband  in  order 
to  recover  any  money,  &c.,  which 
should  thereafter  be  due  to  the  hus- 
band in  right  of  the  wife.  The  recited 
property  was  then  made  the  subject  of 
settlement.  The  wife  at  the  time  was 
entitled  to  a  reversionary  life  interest 
in  a  fund,  after  the  death  of  her  mo- 
ther, who  was  then  alive,  which  was 
not  referred  to  in  the  deed,  and  after- 
wards came  into  possession  by  the 
mother's  death. — Held^  on  the  con- 
atmciion  of  the  deed,  that  she,  and 


not  her  husband,  in  his  marital  rights 
was  entitled  to  the  latter  fund.  R. 
In  re  Andrews  410 

DELAY. 
See  Injunction,  7. 

DELEGATES. 
See  Will. 

DEMURRER. 
See  Statute  of  Limitations.   . 

DEVASTAVIT. 
See  Marshalling,  1. 

DEVISE. 

1 .  By  an  antenuptial  settlement  a  sum 
of  £7356,  the  property  of  the  wife, 
was  vested  in  trustees  upon  trust  that, 
in  case  the  husband  should  within  six 
months,  by  covenant  and  by  a  mortgage 
of  certain  hereditaments  belonging  to 
him,  secure  payment  to  them  of 
£4000,  they  should  pay  £4366  to 
him  out  of  the  trust  money  (£356  out 
of  the  sum  so  paid  to  be  for  his  own 
use),  and  upon  trust,  as  to  the  residue 
of  the  trust  money  left  after  payment 
of  the  £4356,  for  the  wife  for  her 
separate  use  during  the  joint  lives  of 
husband  and  wife,  and  for  the  sur- 
vivor of  them  for  life,  and  after  the 
decease  of  the  survivor,  upon  certain 
trusts  for  the  children  of  the  marriage, 
and  if  no  children,  upon  trust  for  Uie 
wife  absolutely  if  she  should  survive 
the  husband,  but  if  she  should  die  in 
his  lifetime,  upon  trust  as  she  should 
appoint,  and,  in  default  of  appoint- 
ment, upon  trust  for  the  husband 
absolutely.  As  to  the  mortgage  debt 
of  £4000,  it  was  declared  that  the 
trustees  should  stand  possessed  there- 
of, and  of  the  securities  for  the  stfme, 
upon  trust  to  pay  the  interest  to  the 
husband  for  life,  and  after  his  decease 
to  the  wife  for  life,  and  after  the 
decease  of  the  survivor  upon  the  same 
trusts  as  to  the  principal  of  the  mort- 
gage debt  as  were  declared  of  the 
residue  of  the  trust  money  for  the 
benefit  of  the  children  of  the  marriage, 
and  if  no  cluldieii,  upon  trust  for  Uie 
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husband,  Ids  executors,  administra- 
tors and  assigns  absolutely.  Shortly 
after  the  marriage  the  husband  exe- 
cuted a  mortgage  of  Whiteacre  for  the 
sum  of  £4000  to  the  trustees,  who 
thereupon  paid  over  to  him  the  sum 
of  £4356.  By  his  will  the  husband 
gave  to  certain  other  trustees  all  his 
property,  real  and  personal,  upon  trust 
to  hold  the  lands  of  Whiteacre  and 
Blackacre,  first  to  fulfil  the  trusts  of 
his  settlement^  then  for  his  nephew  S. 
for  life,  and  after  his  death  to  his 
children  as  he  should  appoint,  remain- 
der over.  Several  of  these  remainders 
over  were  to  females  •* hb  femes  soles** 
The  testator,  after  bequeathing  cer- 
tain stock  to  his  sister  M.  and  her 
children,  proceeded  thus: — "I  wish 
to  alter  a  portion  of  that  part  of  my 
will  above  relating  to  the  funded  pro- 
perty bequeathed  for  M.  or  her  family ; 
should  my  wife  have  a  child  by  me, 
they  are  to  pay  S.  £500  out  of  it ; 
should  such  child  or  children  survive 
me,  my  heirs,  though  life-tenants, 
may  cut,  sell  and  carry  away  turf  off 
said  lands,  and  cut  timber  as  well  off 
the  demesne  of  Whiteacre  as  in  the 
churchyard  therein."  There  was  also 
the  following  clause : — "  I  give  to  my 
beloved  wife  all  our  furniture,  horses 
and  moveables  at  Chester,  as  well  as 
all  her  own  fortune  not  included  in 
our  marriage  settlement,  for  her  sole 
use  as  a  feme  sole  should  she  marry 
again."  The  testator  having  died 
without  issue — Held^  that  by  the  de- 
vise of  Whiteacre  and  Blackacre  upon 
trust  to  fulfil  the  trusts  of  the  settle- 
ment, the  testator  onerated  both  those 
estates  with  the  mortgage  debt,  but 
that  he  did  not  devise  them  upon  the 
same  limitations  as  were  contained,  in 
regard  to  the  mortgage  debt,  in  the 
settlement ;  and  accordingly  that  nei- 
ther the  wife  of  the  testator  took,  nor 
would  the  children  of  the  marriage, 
if  there  had  been  any,  have  taken,  any 
estate  or  interest  in  those  lands  under 
that  devise,  save  as  securities  for  the 
mortgage  debt,  but  were  excluded  in 
favour  of  S.  and  the  other  devisees 
<^ver. 


Held  alsOf  that  the  ultimate  absolute 
interest  of  the  testator  in  the  £4000 
mortgage  debt  passed  to  the  wife 
under  the  bequest  to  her  of  all  her 
own  fortune  not  included  in  the  mar- 
riage settlement.  C.  0*Reilly  v. 
Smyth  349 

2.  A  testator  seised  of  houses  and  lands 
for  lives  renewable  for  ever,  and  of 
no  other  real  estate,  devised  to  trus- 
tees all  his  freehold  messuages,  lands 
tenements  and  hereditaments  whatso- 
ever and  wheresoever,  upon  certain 
trusts,  viz.,  to  permit  and  suffer 
his  daughter  during  her  life  to 
receive  an  annuiQr  of  £100  to  be 
issuing  and  payable  out  of  all  and 
every  other  his  freehold  estate  or 
estates  situate  (here  the  houses  and 
lands  above  named  were  mentioned), 
to  her  separate  use  (and  without 
power  to  alien  or  mortgage  it),  and, 
after  her  decease  the  annuity  was  to 
stand  to  the  heirs  of  her  body  law- 
fully issuing,  in  such  shares  as  she 
should  b%  will  appoint,  and  in  default 
of  appointment  then  to  her  said  child- 
ren share  and  share  alike.  And  the 
testator  directed  that  £50  per  annimi 
should  be  applied  in  the  maintenance 
of  his  daughter  until  she  attained 
twenty-one  or  married,  and  that  upon 
either  of  those  events  the  trustees 
were  to  assign  the  annuity  of  £100, 
and  all  interest  and  dividends  due 
thereon,  and  all  securities  wherein  the 
same  should  be  placed  out  or  invested, 
to  her  for  her  own  sole  use  and  benefit 
absolutely  for  ever,  with  the  usual 
powers  of  distress  and  entry  upon  the 
devised  premises,  and  every  or  any 
part  thereof.  After  a  bequest  of  cer- 
tain plate  and  household  furniture  to 
his  daughter,  and  of  a  small  annuity 
to  another  person,  the  will  contained 
this  clause: — ''and  in  further  trust 
that  in  case  my  said  daughter  shall 
happen  to  die  before  she  attain 
twenty-one  and  unmarried,  I  give, 
devise  and  bequeath  said  annuity  of 
£100,  and  all  and  every  other  my 
freehold  estates  wheresoever  as  afore- 
said unto  my  brother  E.  C,  for  and 
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during  the  term  of  his  natural  Ufe,  J 
and  from  and  immediately  after  his 
decease  unto  and  to  the  use  of  his 
right  heirs  for  ever,  in  such  manner 
as  by  his  last  will  he  should  direct, 
limit  and  appoint/'  and  the  testator 
bequeathed  all  his  personal  estate, 
subject  to  his  debts,  to  E.  C.  The 
testator's  daughter  survived  him  and 
attained  twenty-one.  Upon  a  peti- 
tion presented  under  the  Uth  section 
of  the  Court  of  Chancery  Regulation 
Act  on  behalf  of  the  children  and 
devisees  of  E.  C^  who  died  almost 
immediately  after  his  bi*other  the 
testator,  the  Court  was  of  opinion 
that  upon  the  context  of  the  will,  the 
words  of  contingency  "  in  case  my 
daughter  shall  happen  to  die  before 
she  attain  twenty-one  or  marriage," 
must  be  confined  to  the  annuity  of 
£100,  and  that  accordingly  E.  C.  and 
his  children  took  estates  to  the  exclu- 
sion of  the  testator's  daughter  in  the 
freehold  property  of  the  testator  im- 
mediately upon  his  death ;  but  the  case 
was  sent  for  the  opinion  pf  a  Court  of 
Law.  C.  Campbell  v,  Campbell  503 

See  also  Charge,  1. 

DISCOVERT. 
See  Corporation,  1. 
Injunction,  3,  4. 

DISAHSS. 

1.  Subsequently  to  the  institution  of  a 
foreclosure  suit,  and  to  the  filing  of 
the  answer  of  certain  defendants  in 
that  suit,  who  were  incumbrancers 
prior  to  the  plaintiff,  a  petition  was 
presented  by  a  near  relative  of  those 
defendants  in  the  Incumbered  Estates 
Court,  and  an  order  was  made  thereon 
for  a  sale  of  the  mortgaged  premises. 
Afterwards  a  motion  was  made  under 
the  82nd  Greneral  Order  of  1843,  on 
behalf  of  those  defendants,  to  dismiss 
the  bill  for  want  of  prosecution  : 
this  Court  refused  that  motion  with 
costs ;  but  proprio  moiUf  stayed  the 
suit     C.    Bernard  v.  Bond        198 

2.  A  plea  of  the  pendency  of  a  former 
suit  was  put  in  by  a  defendant  who 


afterwards  moved  to  dismiss  tli^  InU 
for  want  of  prosecution  under  tha 
82nd  Rule.  The  Court  did  not  re- 
quire the  defendant  to  file  a  replica- 
tion, but  referred  it  to  the  Master  to 
inquire  and  report  whether  the  two 
suits  were  for  one  and  the  same 
matter.  R.  Salter  v.  Whaley^  note 

167 
See  Case. 

EJECTMENT. 
See  RfiDEBiPTiON. 

ENROLMENT. 
See  Decree. 

ESTATE. 
See  Devise. 

Settle  AiENT. 
Wiix. 

EVIDENCE. 

1.  The  minute  book  made  evidence  by 
the  8th  Vte.^  c.  16,^  s.  98  (Companies 
Clauses  Consolidation  Act),  may  be 
transcribed  or  made  from  rough  mi- 
nutes taken  at  the  time  of  the  meeting. 
Bankt.  Ct.    In  re  Jennings         236 

2.  A  purchaser  relied  on  the  memorial 
of  a  deed  as  creating  an  objection  to 
the  title,  and  succeeded  on  an  excep- 
tion founded  on  it;  Held,  that  he 
could  not  afterwards  object  that  the 
deed  itself  was  not  produced,  although 
there  was  no  condition  of  sale  to  dis- 
pense with  its  production.  R.  SieW" 
art  y.  The  Marquis  of  Conynghcm 

534 

3.  In  a  cause  petition  under  the  Court 
of  Chancery  Regulation  Act,  praying 
special  performance  of  a  contract; 
Held^  that  a  letter  referred  to  by  an 
affidavit  made  by  the  petitioner  in 
reply  to  the  affidavit  of  the  respondent, 
but  not  put  in  issue  by  the  original 
or  any  amended  or  supplemental 
petition,  was  inadmissible  on  behalf  of 
the  petitioner  as  evidence  of  thp  con- 
tract.    C.    Duffy  v.  Johnson     591 

4.  Semble,  that  where  an  interrogatory 
is  leading,  the  Court  will,  at  the  hear- 
ing^ suppress  the  deposition  to  that 
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interrogatory.     C. 
fitk 


Wright  y.  Grif- 
695 


5.  Where  however  only  part  of  an  in- 
terrogatory is  leading,  the  Court  will 
not  suppress  more  of  the  deposition 
than  replies  to  that  part*  Ibid 

See  Chancery  Regulation  Act, 
21,  27,  28,  29. 

EXECUTORS    AND  ADMINIS- 
TRATORS. 
See  Adbonistbation  Suit. 
Bankrupt. 
Chancery  Regulation  Act, 

39. 
Marshalling. 

EXECUTION. 
I.  The  writ  oi  Jieri  faieias  sued  out 
under  a  decree  or  order  of  the  Court 
hy  virtue  of  the  3  <&  4  Vic.  c.  105, 
s.  27,  must  correspond  with  the  decree 
or  order.  Therefore  where  a  separate 
Ji.  fa.  against  one  issued  on  a  joint 
order  for  payment  of  costs  against 
several,  the  Court  set  aside  the  writ 
as  irregular,  hut  without  costs,  and 
paid  hack  the  money  levied,  on  the 
party  undertaking  not  to  hring  an 
action  in  respect  of  the  seizure  and 
sale  hy  the  sheriff.  R.  Moneypenny 
y,De  Massy  597 

FEME  COVERT. 

See  Husband  and  Wife. 
Next  Friend. 

FINE. 
See  Statute  op  Libutations,  3. 

FORECLOSURE. 
See  Incumbered  Estates  Act. 

FURTHER  DIRECTIONS. 
An  objection  in  point  of  law,  patent 
on  the  report,  may  be  taken  at  the 
hearing  on  further  directions,  though 
no  exception  has  been  filed.  C. 
Finucane  v.  Studdert  140 

GUARDIAN. 
See  Infant,  2,  4. 


INCUMBERED,  fcc.       73i 

HEARING. 
See  Chancery  Regulation  Act. 
Further  Directions. 

HUSBAND  AND  WIFE. 

Where  a  person  entitled  Jure  mariii 
to  chattels  real  mortgages  them,  the 
wife  has  not  any  equity  to  a  set- 
tlement thereout  as  against  the 
mortgagee  seeking  a  foreclosure  and 
sale.     C.    Hatehell  V.  Eggleso    215 

See  also  Appointment. 
Deed. 
Devise. 
Next  Friend. 
Settlement. 
Specific  Performance,  2. 

INCUMBERED  ESTATES  ACT. 

1.  A  petition  for  the  sale  of  lands  had 
been  presented  in  the  Incumbered 
Estates  Court,  but  no  order  had  been 
made  thereon,  and,  without  the  con- 
sent of  the  Commissioners  of  that 
Court,  a  petition  under  the  Court  of 
Chancery  Regulation  Act  was  subse- 
quently presented  in  this  Court  on 
foot  of  a  mortgage  of  the  same  lands, 
praying  a  foreclosure,  sale  and  account, 
and  that  in  the  meantime  a  receiver 
should  be  appointed.  The  latter 
petition  charged  that  the  former 
petition  had  been  presented  by  the 
mortgagor  in  order  that  he  might 
continue  in  receipt  of  the  rents  until 
a  sale  took  place,  and  that  in  conse- 
quence of  the  arrear  of  business  in 
the  Incumbered  Estates  Court  it  was 
not  probable  that  an  order  for  a  sale 
would  be  made  for  a  long  time. 
Although  at  the  Bar  the  mortgagees 
offered  to  waive  all  relief  under  their 
petition  except  the  appointment  of  a 
receiver,  this  Court  refused  to  make, 
any  order  upon  their  petition,  and 
compelled  them  to  pay  to  the  respon- 
dent (the  mortgagor)  the  costs  of 
bringing  him  before  the  Court  C. 
Murphy  v.  Sealy  228 

2.  A  receiver  may  be  appointed,  or 
extended  under  the  Sherifis'  Act, 
although  an  order  for  a  sale  has  been 
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made  by  the  Commissioners  for  sale 
of  Incumbered  Estates.  R.  Carbany. 
Lord  MourUccLsheU  234 

See  CfiANCEBr    Reoulation 
Act,  42. 
Dismiss,  1. 

INDEMNITY. 

See  Statute  op  Limitations, 
1,2. 

INFANT. 

1.  Where  a  petition  on  behalf  of  an 
infant  is  presented  by  a  solicitor  who 
is  a  stranger  to  Uie  infant,  even 
although  the  Master  should  find  that 
the  petition  is  a  proper  one,  and  for 
the  benefit  of  the  infant,  the  Court 
will  not  award  out  of  the  infant's 
estate  to  the  petitioner  any  costs  ex- 
cept costs  out  of  pocket.  C.  In  re 
Goode  256 

2.  And  where  such  a  petition  was 
presented  by  a  solicitor  praying  in- 
vestigation into  the  conduct  of  a 
testamentary  guardian  with  respect 
to  the  property  of  an  infant,  and  the 
Court  referred  the  matter  of  the  peti- 
tion to  the  Master,  who  found  that 
the  petition  was  a  proper  one,  and 
for  the  benefit  of  the  infant ;  and 
although  the  Court* was  not  satisfied 
with  the  conduct  of  the  guardian, 
and  the  circumstances  of  the  case 
were  such  as  to  warrant  suspicion, 
yet  as  the  petitioner  had  not  pre- 
viously ascertained  that  none  of  the 
relatives  or  friends  of  the  infant 
would  present  such  a  petition,  the 
Court  refused  to  grant  out  of  the 
minor's  estate  even  costs  out  of 
pocket  to  the  petitioner.  Ibid 

3.  The  Lord  Chancellor  of  Ireland  has 
power  under  the  statute  4  &  6  FF.  4 
c.  78,  s.  7,  to  appoint  a  receiver  over 
the  estate  of  a  minor  upon  a  petition, 
and  without  the  filing  of  a  bill  for 
that  purpose.  Ibid 

4.  Where  there  is  a  testamentary  guar- 
dian, the  law  (14  &  15  Car.  2,  c.  19, 
/r.)  authorises  him  to  manage  the 


INFANT. 

estate  of  the  infant,  and  the  Conrt 
will  not  interfere  with  or  remove  him 
unless  it  be  absolutely  necessary  so 
to  do ;  whether  the  filing  of  a  bill  for 
this  purpose  would,  previously  to  the 
Court  of  Chancery  Regulation  Act 
(13  &  14  Vic.  c.  89),  have  been  neces- 
sary, qtujtre?  Ibid 

5.  By  a  marriage  settiement  a  rent- 
charge  and  part  of  a  legacy  charged 
by  will  on  real  estate,  were  vested 
in  the  children  of  the  marriage, 
(some  of  whom  were  minors),  subject 
to  an  exclusive  power  of  appointment 
in  the  parents.  The  minors  were  de- 
fendants in  a  suit  to  carry  the  trusts 
of  the  will  into  execution,  in  which 
the  Master  found,  upon  the  consent  of 
the  Ck)unsel  and  trustee  of  the  mi- 
nors, that  the  legacies  and  rentcharges 
were  in  equal  priority,  and  that  the 
finding  was  in  the  nature  of  a  com- 
promise, and  beneficial  to  the  miuOTs. 
The  report  was  confirmed  by  a  final 
decree,  and  the  lands  of  P.,  among 
others,  were  decreed  to  be  sold  to  pay 
the  several  sums  reported,  in  the  first 
instance  subject  to  the  rentcharge,  and 
if  sufficient  was  not  produced  to  pay 
the  debts  and  legacies,  then  discharged 
of  the  said  rentcharge ;  and  if  the  sum 
arising  from  such  sale  should  be  in- 
sufficient to  pay  the  debts,  legacies, 
and  value  of  the  rentcharge  and  costs, 
the  legatees  and  devisees  of  the  rent- 
charge  should  abate  rateably.  The 
lands  of  P.  were  sold  discharged  of 
the  rentcharge.  Held^  allowing  ex- 
ceptions to  the  Master's  report  of  good 
title,  that  the  report  and  decree,  being 
founded  on  a  consent  which  the  Court 
had  no  jurisdiction  to  take,  were  erro- 
neous, and  the  title  under  it  was  bad. 
R.     Weir  v.  Chandey  295 

6.  Pending  an  appeal  from  the  above  de- 
cision, which  was  affirmed,  a  deed  was 
executed  by  the  father  of  the  minors, 
appointing  the  rentcharge  to  a  son, 
who  was  adult  when  the  consent  was 
entered  into,  and  was  a  party  to  it, 
and  the  legacy  to  him  and  two  of  the 
minors,  who  had  since  come  of  age. 
The  Lord  Chancellor  having,  on  the 
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fttatement  that  the  plaintiff  could  then 
show  a  good  title,  referred  it  back  to 
the  Master  to  review  his  report,  who 
found  that  a  good  title  could  be  made 
by  reason  of  said  deed — 

Semble,  that  the  appointment  having 
been  made  on  an  emergency,  and  not 
bona  fide  for  the  end  designed  by  the 
donor  of  the  power,  was  void. 

Held^  that  the  title  was  too  doubtful  to 
be  forced  on  a  purchaser,  and  the  ex- 
ceptions to  the  Master's  further  report 
of  good  title  were  also  allowed.    Ibid 

See   REDEBfPTION,  I. 

Scire  Facias,  2. 

INJUNCTION. 

1.  To  break  up  a  rabbit-warren,  unless 
it  be  a  warren  by  charter  or  prescrip- 
tion, is  not  waste  at  Common  Law, 
and  the  Court  will  not  grant  an  in- 
junction to  prevent  it.  Qtuere^  if  the 
warren  be  demised  as  such  ?  B.  Lur- 
ting  V.  Conn  273 

2«  "  If  the  case  rested  merely  on  the 
matters  of  fact  in  issue  between  the 
parties,  without  regard  to  the  ques- 
tion of  law,  I  should  have  great  diffi- 
culty in  continuing  the  injunction, 
because,  if  the  injunction  were  con- 
tinued, I  might  do  irreparable  damage 
to  the  defendant ;  whereas,  if  I  do  not 
grant  the  motion,  though  I  might  do 
an  injury  to  the  plaintiff,  it  is  not  an 
irreparable  injury,  for  he  could  re- 
cover damages  in  an  action  at  law,  if 
his  case  be  sustainable  in  law  and  in 
fact.  If  the  bill  was  dismissed  at  the 
hearing,  which  it  would  b3,  provided 
the  defendant  established,  in  point  of 
fact,  the  defence  which  he  has  set  up, 
the  Court  has  no  power  to  direct  an 
issue  to  ascertain  the  damages  sus- 
tained by  reason  of  the  injunction. 
In  equity,  therefore,  the  defendant 
would  be  without  remedy ;  and  if  he 
sued  at  law,  he  would  be  told  he  had 
no  remedy  at  law  for  the  injury  com- 
plained of,  as  it  was  sustained  in 
consequence  of  an  order  of  the  Court 
of  Chancery.  That  is  the  reason  why 
great  caution  should  be  used  ip  cases 


of  this  kind  in  granting  injunctions." 
Per  Sboth,  M.  R.    S.  C.  275 

3.  A  petition  was  filed  against  the  pub- 
lic officer  and  several  Directors  of  a 
Joint- Stock  Bank,  who  all  resided  out 
of  the  jurisdiction,  for  a  discovery  in 
aid  of  a  defence  to  an  action  at  law 
by  the  public  officer  against  the  plain- 
tiff, and  for  an  injunction  to  restrain 
the  action.  The  injunction  was  re- 
fused because  the  Directors  were  not 
parties  to  the  record  at  law,  and  an 
admission  by  them  would  be  not  evi- 
dence against  the  plaintiff  at  law.  R. 
Hendrie  v.  Thompson  276 

4.  But  Semble^  the  residence  of  the  Di- 
rectors abroad,  and  the  want  of  power 
to  compel  a  discovery  from  them, 
would  be  sufficient  ground  for  refus- 
ing the  injunction.  Ibid 

5.  "  Independently  of  the  reasons  which 
I  have  stated,  the  motion  should  be 
refused.  It  is  made  on  the  eve  of  the 
trial  at  law,  and  according  to  the  case 
of  Thorpe  v.  Hughes,  that  is  sufficient 
ground  for  refusing  it."  Per  Smith, 
M.  R.     S.  C.  283 

6.  The  Court  will  not,  in  the  first  in- 
stance, interfere  by  injunction  to 
restrain  the  infringement  of  a  patent, 
unless  there  has  been  long  and  unin- 
terrupted enjoyment  under  it,  but  will 
direct  an  action  to  be  brought  to  try 
the  legal  right.  R.    Baxter  v.  Combe 

284 

7.  Where  the  patent  was  obtained  in 
1846,  the  alleged  infringement  of  it 
took  place  in  1847,  and  the  bill  was 
not  filed  for  more  than  two  years  af- 
terwards, the  injunction  was  refused. 

Ibid 

See  Abcendment,  1. 

INTEREST. 

Interest  allowed  from  the  testator's 
death  on  a  legacy  vested  at  that  pe- 
riod, though  liable  to  be  divested  on 
the  happening  of  a  subsequent  event 
which  did  not  occur.  C.  Finucane 
v.  Studdert  140 

ct 
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INTERROGATORIES. 
See  Chancebt  Regulation  Act, 
3,  26,  34,  35. 

EVIDBNCB,  3,  4. 

ISSUE. 
See  Statute  of  Limitations,  3. 

ISSUE  AT  LAW. 
See  Renewable    Leasehold 
CoNVEBSioN  Act. 

JOINT  STOCK  COMPANY. 
See  Company. 

COBFOBATION. 

Disco  VEBY. 

JUDGMENT  AND  JUDGMENT 
CREDITORS. 

1.  In  the  administration  of  assets,  judg- 
ments rank  inter  se  according  to  the 
time  of  their  entry  upon  the  roll  un- 
der the  statute  3  G.  2,  c.  7  {Ir.)  C. 
Burke  V.  Killikelly  \ 

2.  "  Judgtnente  never  had  any  priority 
as  to  personal  estate ;  they  always  had 
priority  inter  se  as  to  real  estate  since 
the  Statute  of  Westminster,  according 
to  the  Terms  of  which  they  were  en- 
tered." C.  Per  Bbady,  L.  C.  Idem  8 

3.  Observations  on  the  difference  be- 
tween the  English  and  Irish  Acts 
with  respect  to  the  docketing  of 
judgments  (4  &  5  W.  4,  c.  20,  Eng^ 
and  3  G.  2,  c.  7,  Ir.)  Ibid 

4.  A  judgment  creditor  who  has  regis- 
tered an  affidavit  of  ownership  of 
lands  by  the  debtor,  pursuant  to  the 
13  &  14  Vic,  c.  29,  which  gives  to 
such  registration  the  effect  of  a  mort- 
gage, is  entitled  to  proceed  summarily 
under  the  15th  section  of  the  Chan- 
cery Regulation  Act.  C.  Wood- 
rooffe  V.  Fannin  23 

^ee  also  Bankrupt,  2. 

Chancery  Regulation  Act, 

2,8. 
Contribution. 
Release,  1. 

JURISDICTION. 
1.  Sembls — The  Court  has  not  jurisdic- 


'       LEGACY. 

tion,  in  opposition  to  the  wish  of  the 
inheritor,  to  discharge  solvent  tenants, 
by  means  of  an  ejectment  for  non- 
payment of  rent,  from  their  covenants 
to  pay  rent.  C.  Hutchins  v.  HtUck- 
ins  146 

2.  Where  tenants  hold  under  leases  of  a 
date  prior  to  that  of  the  appointment 
of  a  receiver  in  a  foreclosure  suit  over 
the  lands  which  they  hold,  the  Court 
has  not  jurisdiction  either  to  remit 
arrears  or  to  grant  a  prospective 
abatement  of  the  rents,  which  by  their 
leases  the  tenants  are  bound  to  pay, 
unless  the  owner  of  the  lands  and  the 
plaintiff,  and  other  parties  interested 
in  the  rents,  consent  to  such  remission 
or  abatement ;  secus  autem  in  the  case 
of  the  estate  df  an  infant  or  lunatic 
under  the  control  of  the  Court.  C. 
Hamilton  Y.  Nagle  513 

3.  Semble — The  Court  has  no  jurisdic- 
,tion  on  a  petition  under  the  Renew- 
able Leasehold  Conversion  Act,  to 
issue  a  commission  to  ascertain  boun- 
daries.   R.    Ireland  Y.  Wilson   623 

See  Chancer?  Regulation  Act* 

LACHES. 
See  Delay. 

Renewal,  6. 

LANDLORD  AND  TENANT. 
See  Jurisdiction,  1,  2. 
Penal  Rent. 
Redemption. 
Renewal. 

LEGACY. 

A  testator  devised  lands  to  A  for  life, 
remainder  to  his  sons  successively 
in  tail,  remainder  to  B  for  life,  re- 
mainder to  his  sons  successively  in 
tail,  remainder  to  testator's  nieces  C 
and  D,  and  the  survivor,  for  their 
respective  lives  as  tenants  in  common ; 
he  also  bequeathed  to  D  a  sum  of 
£1000,  charged  upon  his  real  and 
personal  estate,  to  be  by  her  distribu- 
ted among  her  younger  children  in 
such  shares  as  she  should  think  pro- 
per, provided  always  that  if  D  should 
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LIMITATIONS. 


735 


tinder  the  foregoing  limitations  in  the 
will  get  into  possession  of  the  lands, 
then  the  said  sum  of  £1000  sbonld 
not  be  paid  unto  her  for  the  purpose 
aforesaid.  D  survived  the  testator,  but 
died,  her  life  estate  in  remainder  in  the 
lands  never  having  taken  effect  in  pos- 
session. Held^  that  she  took  a  vested 
interest  in  the  legacy  of  £1000  at  the 
death  of  the  testator,  subject  to  be 
divested  on  the  happening  of  the  con- 
tingency, and  accordingly  that  interest 
was  payable  upon  the  legacy  from  the 
testator^s  decease.  C.  Finucane  v. 
Studdert  140 

See  also  Apportionment. 

Chancery  Regulation 

Act,  1,  39. 
Charge,  1. 
Settlement. 

LICENSE. 
See  Agreement,  1. 

LIEN. 

An  order  having  been  made  in  1847 
superseding  a  commission  of  bank- 
ruptcy against  a  party,  with  costs,  to 
be  paid  by  the  petitioning  creditors, 
and  before  those  costs  were  paid  that 
party  having  been  in  1849  discharged 
under  the  Act  for  the  Relief  of 
Insolvent  Debtors  ;  Held^  that  the 
assignee  in  the  insolvency  matter,  who 
had  been  one  of  the  petitioning  cre- 
ditors in  the  bankruptcy  matter,  took 
the  costs  under  the  order  of  1847, 
subject  to  the  lien  of  the  solicitor  who 
had  obtained  that  order,  and  that  the 
assignee  could  not  be  allowed  to  set 
off  as  against  that  lien  a  debt  due  to 
himself  by  the  insolvent  when  those 
costs  were  incurred.  Upon  motion 
the  Court  varied  the  order  of  1847, 
by  directing  the  petitioning  creditors 
to  pay  to  the  solicitor  the  amount  of 
the  taxed  costs.     C.    Ex  parte  Orr 

102 

LIMITATIONS,  STATUTE  OF. 

1.  A  payment  of  principal  or  interest  of  | 
a  sum  of  money  charged  upon  lands  • 
by   a  person  expressly  or   impliedly  > 


authorised  to  make  it,  will  be  equiva- 
lent to  a  payment  by  the  party  liable, 
so  as  to  prevent  the  operation  of  the 
Statute  of  Limitations  (3  &  4  W.  4, 
c.  27,  s.  40)  ;  but  a  payment  by  a 
stranger  will  not.  R.  Homan  v. 
Andrews  1 06 

>  Parties  being  seised  of  the  lands  of  A 
and  B,  subject  to  a  term  to  pay  off 
incumbrances,  conveyed  A  to  a  pur- 
chaser, and,  B  to  trustees  to  indemnify 
and  protect  the  lands  of  A  from  all 
charges  and  incumbrances ;  and  by  a 
subsequent  deed  W,  who  was  the 
owner  of  the  lands  of  B,  subject  to  the 
trust  to  indemnify,  covenanted  to  pay 
the  interest  of  one  of  the  charges. 
Heldy  that  it  being  W's  duty  to  pay 
the  charges,  payments  of  interest  by 
him  were  payments  by  an  agent,  to 
save  the  bar  of  the  statute  as  against 
the  purchaser  of  A.  But  Semble — 
The  payment  of  interest  by  the  owner 
of  the  indemnity  lands,  after  the  ex- 
piration of  twenty  years,  would  not 
revive  the  right  to  proceed  against 
the  purchased  lands.  Ibid 

*  By  marriage  articles  the  husband 
agreed  to  settle  out  of  the  knds  of 
K.,  in  failure  of  A  his  daughter  by  a 
former  marriage,  a  jointure  on  his 
intended  wife,  the  remainder  of  the 
lands  on  the  issue  male  begotten  on  the 
wife ;  and  in  failure  of  issue  male,  on 
the  issue  female ;  and  in  case  A 
should  survive,  and  the  lands  of  K. 
should  not  be  made  good,  that  then 
the  lands  of  K.,  which  were  not  settled 
on  the  former  marriage  should  be 
subject  to  the  jointure,  and  be  settled 
on  the  eldest  son  of  the  marriage,  and 
in  failure  of  the  said  son,  on  the 
daughters  of  the  said  marriage.  There 
was  no  male  issue  of  the  marriage,  but 
female  issue,  B,  C  and  D.  No  settle- 
ment was  executed,  and  the  lands 
descended  to  A,  B,  C  and  D,  subject 
to  the  trusts  of  the  articles  in  1763, 
when  B,  C  and  D  went  into  possession. 
In  1783  they  levied  a  fine,  and  con- 
veyed to  a  purchaser  for  valne,  and 
covenanted  that  they  were  seised  in 
fee.     There  were  several  subsequent 
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MEMORIAL. 


conTejances  for  value.  In  1647  the 
lands  were  contracted  to  be  sold. — 
Held,  in  a  suit  for  specific  perform- 
ance against  the  purchaser,  that  the 
legal  title  of  A  and  her  heirs  to  one- 
fourth  of  the  lands  was  barred  by  the 
Statute  of  Limitations,  as  a  Court  of 
Law  would  not  notice  the  executory 
trusts  of  the  articles,  and  the  several 
conveyances  operated    as    disseisins. 

Setnble — The  equitable  title  of  the  heir 
of  A,  on  failure  of  issue  of  B,  C 
and  D,  was  also  barred ;  but — Held^ 
that  as  the  fine  created  no  discontinu- 
ance in  equity,  the  title  was  too 
doubtful  to  be  forced  on  the  purchaser. 

A  conveyance  of  all  her  estate,  Ac,  was 
obtained  from  the  devisee  of  the  heir- 
at-law  of  A,  and  was  held  to  put  an 
end  to  the  objection  ;  for  although  the 
reversion  belonged  to  the  heir  of  the 
settlor,  he  must  trace  title  through  the 
daughters,  and  all  their  right  was 
extinguished  by  this  conveyance  and 
the  fine.  R.  Stewart  v.  The  Marquis 
of  Conyngham  535 

See  also  Marshalliito,  3. 

LIMITATIONS.  i 

See  Articles. 
Devise. 
Settlement. 
Will.  t 

LIVING.  ! 

See  Tithe. 

MAINTENANCE. 
See  Portions. 

MARRIAGE. 
See  Articles. 
Settlement. 

MARRIED  WOMAN. 
See  Husband  and  Wife. 

MARSHALLING. 

1 .  Where  specialty  debts  of  a  deceased 
person  have  been  paid  out  of  his  per- 
sonal estate,  and  at  the  time  of  such 
payment  the  personal  estate  was  suffi- 
cient also  to  pay  his  simple  contract 
debts,  and  the  executor  subsequently 
commits  a  devastavit,  which  renders 


the  personal  estate  insufficient  to  pay 
the  simple  contract  creditors,  they  are 
entitled  to  be  paid  out  of  the  real 
estate  of  the  debtor  to  the  extent  to 
which  the  personal  estate  has  been 
onerated  by  the  specialty  creditors. 
C.     Ellard  v.  Cooper  376 

2.  The  dictum  of  Lord  Clare,  in  Eear- 
futn  V.  Fitzsimon  (3  Ridg.  P.  C.  16), 
that  **the  rule  of  marshalling  assets 
holds  9nly  where  it  is  proper  to  be 
done  at  the  death  of  the  party  whose 
assets  are  to  be  marshalled,  and  can 
never  arise  upon  any  subsequent  fact 
or  accident,"  considered.  Ibid 

3.  Simple  contract  creditors,  who  have, 
in  consequence  of  the  payment  of 
specialty  creditors  out  of  the  personal 
estate  of  the  deceased  debtor,  acquired 
a  right  of  marshalling  his  real  estate, 
are  not  barred  under  the  Statute  of 
Limitations  by  the  lapse  of  leas  than 
twenty  years.  Ibid 

MASTER. 

1.  The  Court  will  review  the  exercise 
of  the  Master's  discretion  in  reports 
under  the  145th  and  146th  General 
Orders;  and  it  is  the  duty  of  the 
Court  to  consider  both  the  state  of 
the  property  and  the  interests  of  the 
parties.      C.     Hutchins  v.  Hutchins 

146 

2.  Where  a  summary  order  has  been 
made  under  the  15th  section  of  the 
Chancery  Regulation  Act,  the  Master 
has  authority  to  deal  with  all  objec- 
tions to  the  petition,  on  the  ground  of 
multifariousness  or  of  the  absence  of 
proper  parties.  C.    Taylor  v.  Young 

650 
See  Chancery   Regulation 
Act,  7. 
Objections. 

MASTER'S   REPORT. 
See  Master  1. 
Objections. 

MEMORIAL. 
See  Evidence,  2. 
Rboistrt. 
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MORTGAGE  ACT. 

In  future  it  will  not  be  necessary  to 
present  a  petition  in  order  to  show 
cause  against  an  order  for  a  receiver 
under  the  Mortgage  Act;  and  all 
applications  under  that  Act,  after  an 
order  made  on  the  first  petition,  may 
be  by  motion.  R.  Hart  v.  Carle- 
ton  231 
MORTGAGE. 

1.  A,  for  an  expressed  consideration  of 
£144,  by  deed  of  assignment,  absolute 
in  its  form,  assigned  to  B  a  life  policy 
of  assurance  for  £999.  The  deed 
did  not  contain  any  clause  authorising 
B  to  sue  upon  the  policy,  which  was 
of  doubtful  validity,  in  the  name  of  A. 
I  ontemporaneously  with  the  assign- 
ment A  executed  to  B  a  bond, 
conditioned  for  payment  of  the  sum 
of  £144,  with  interest.  The  actual 
consideration  of  the  assignment  and 
bond  was  the  same  sum  of  £144,  and 
consisted  partly  of  a  prior  debt  due 
by  A  to  B  in  respect  of  some  bills  of 
exchange  discounted  for  A  by  B, 
nearly  amounting  to  a  sum  of  £11 9> 
and  the  residue  consisted  of  £25  cash, 
of  which  £20  were  paid  by  B  to  A, 
and  the  remaining  £6  were  retained 
by  B  and  handed  by  him  in  payment 
of  the  costs  of  the  assignment  and 
bond  to  the  person  who  prepared  the 
same.  From  the  time  of  the  assign- 
ment B  paid  the  premiums  on  the 
policy  into  a  Savings  Bank,  with 
notice  thereof  to  the  Company,  who 
had  refused  to  receive  them  when 
tendered  by  B.  On  the  death  of  the 
insured,  B,  with  the  consent  of  A, 
sued  the  Company  in  his  (A's)  name, 
and  eventually  compromised  the  ac- 
tion on  payment  of  £600  to  himself 
(B).  Held,  on  a  bill  filed  by  A 
against  B,  that  the  assignment  of  the 
policy  operated  by  way  of  mortgage, 
and  not  absolutely,  and  that  therefore 
A  was  entitled  to  an  account  in 
respect  of  the  proceeds,  but  that  B 
should  have  his  costs  as  in  an  ordi- 
nary redemption  suit,  and  also  the 
costs  of  the  proceedings  against  the 
Company.    C.  Mwphy  y.  Taylor  92 


See  Chancest  Regulation  Act, 
8,  22,  28,  47. 

Hu8BAin>   Ain>   WiFB. 
iNCUAfBERED   ESTATES   ACT. 

Receiveb,  6. 
Registry,  3. 

MULTIFARIOUSNESS. 

1.  A  cause  petition  under  the  Court  of 
Chancery  Regulation  Act  is  open  to 
an  objection  for  multifariousness.  C. 
Cuming  v.  Taylor  25 

2.  Where  a  cause  petition  stated  a  mort- 
gage of  lands  in  1815,  for  the  sum  of 
£600,  containing  a  covenant  by  the 
mortgagor  to  insure  his  life  for  the 
same  sum,  and  to  assign  the  policy  to 
the  mortgagee  as  a  further  security  for 
the  mortgage  debt ;  and  also  stated  a 
deed  of  assignment,  in  1845,  of  the 
equity  of  redemption  in  the  lands, 
upon  certain  trusts  unknown  to  the 
petitioner  (the  assignee  of  the  mort- 
gage), save  that  he  believed  that  the 
trustees  were  empowered  to  apply  the 
rents  in  payment  of  premiums  on 
certain  policies  of  insurance  on  the 
life  of  the  mortgagor  as  a  further 
security  for  the  mortgage  debt ;  and 
prayed  the  usual  accounts  on  foot  of 
the  mortgage,  a  foreclosure,  a  sale  of 
the  lands,  and  that  the  petitioner 
might  be  declared  entitled  to  such  of 
the  policies  mentioned  in  the  deed  of 
1845  as  should  appear  to  have  been 
effected  as  a  further  security  for  the 
mortgage  debt ; — Heldy  that  notwith- 
standing the  prayer  for  relief  in 
respect  of  the  policies,  the  Court  had 
power,  under  the  15th  section  of  the 
Court  of  Chancery  Regulation  Act, 
to  make  a  summary  order  of  reference 
upon  the  petition. 

Held  alsOf  that^  where  such  an  order 
has  been  made,  the  Master  has  autho- 
rity to  deal  with  all  objections  to  the 
petition  on  the  ground  of  multifari- 
ousness, or  of  the  absence  of  proper 
parties.    C.     Taylor  v.  Young    650 

NEXT  FRIEND. 
K  the  next  friend  of  a  married  woman 
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PENAL  RENT. 


be  insolvent,  the  Court  will  itfty  the 
proceedings  nntil  the  next  friend  be 
changed,  or  she  shall  give  seouritjr  for 
costs.    R.    M'Keon  v.  Wahh      608 

NEXT-OF-KIN. 

See   SETTLEBfENT,  2. 

NOTICE. 

^'  I  can  never  apply  the  doctrine  of  no- 
tice'to  cases  in  which  the  instrument 
amounts  to  an  absolute  negation  in 
the  vendor."  Per  Bradt,  L.  C. 
Leathern  v.  Allen  694 

See  Covenant,  1. 

NOTICE  OF  PETITION. 
See  CjiANcsBT  Regulation  Act. 

NOTICE  PARTIES. 
See  Pendency  of  Suit,  1. 

OBJECTIONS  TO  MASTER'S 
REPORT. 

**It  is  right  that  a  general  ol()ection 
should  be  taken  to  a  report,  in  addi- 
tion to  objections  specially  pointing 
out  the  questions  intended  to  be 
raised,  as  such  general  objection  may 
prevent  the  Court  being  embarrassed 
by  any  technical  difficulty  arising 
from  the  frame  of  the  special  objec- 
tions. But  the  attention  of  the  Mas- 
ter should  be  called  by  objections  to 
the  points  upon  which  the  report  is 
complained  of,  and  the  Court  should 
be  enabled  from  reading  the  objec- 
tions to  understand  the  preeise 
grounds  upon  which  it  is  contended 
that  the  report  is  erroneous.  It  is 
quite  impossible  from  reading  these 
objections  to  understand  what  were 
the  points  raised  before  the  Master. 
I  wish,  however,  to  be  understood 
that  I  do  not  desire  to  encourage  a 
course  sometimes  adopted,  and  even 
more  objectionable,  of  filing  a  vast 
number  of  objections  to  the  report, 
raising  the  same  points."  Per  Smith, 
M.  R.     Gardiner  v.  Blesinton       68 

OFFICER. 
See  Seoubity  for  Costs,  1. 


ORDERS  OF  COURT. 
8th  January  1861  255 

2nd  April  1851  254 

PARTIES. 
See    Chancery    Regulation 
Act,  20. 

PARTNERSHIP. 
See    Chancery    Regulation 
Act,  9. 

PATENT. 

See  Injunction,  6,  7. 

PENAL  RENT. 

A  lease  for  lives,  reserving  a  rent  and 
certain  duties,  or  a  sum  of  money  in 
lieu  of  duties,  with  a  covenant   for 
perpetual  renewal  upon  payment  of 
a  renewal  fine,  contained  a  proviso, 
that  if  the  lessee  should  not  within 
three  months  after  the  fall  of  each 
life  pay  to  the  lessor  or  his  heirs,  &c., 
the  renewal  fine  over  and  above  the 
rent,  fees  and  duties,  and  nominate 
a  new  life,  the  lessor  might  refuse  to 
renew,  a  covenant  by  the  lessee   to 
pay  fees  and  duties,  sums  of  money  in 
lieu  of  duties,  and  renewal  fine  ;  and 
that  if  it  should  happen  that  the  rent, 
fees  and  duties,  or  other  sums  of  mo- 
ney thereinbefore    mentioned  to  be 
paid  as  aforesaid  should  be  unpaid 
for  twenty-one  days  after  the  days 
on  which  the  same  ought  to  be  paid, 
the  lessee,  his  heirs,  &c.,  should  lo6e 
and  forfeit  to  the  lessor,  (S^c,  one  shil- 
ling in  the  pound  in  the  name  of  a 
penalty,  and  so  proportionably  there- 
after   for  a  greater  or  lesser    time, 
whenever  the  same  should  be  so  be- 
hind afterward,,  and  a  power  of  dis- 
tress as  well  for  the  rent,  fees  and 
duties,  and  othur  the  sams  of  money 
to  be  paid  for  renewal,  as  for  the  sums 
of  money  so  to  be  lost  and  forfeited, 
and  a  right  of  re-entry  if  the  rent, 
fees  and  duties,  or  other  the  sums 
and   penalties    above   mentioned,  or 
any  of  them,   or  any   part  thereof, 
should   be  behind  or   unpaid.     One 
life  having  dropped  many  years  be- 
fore without  the  renewal  fine  having 
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been  paid ;  Held,  on  a  petition  for 
a  fee-farm  grant,  that  the  lessee  wa0 
bound  to  pay  the  penalty  of  one  shil- 
ling in  the  pound  on  the  renewal  fine 
before  the  grant  should  be  executed. 
R.    Ex  parte  Sheil  190 

PENDENCY  OF  SUIT. 

1 .  A  person  having  a  power  to  appoint 
£10,000  secured  on  a  term  of  years^ 
appointed  separate  portions  of  the 
sum  to  A  and  B  by  separate  deeds. 
A  filed  a  bill,  to  which  B  was  made 
a  notice  party,  and  obtained  a  decree 
declaring  his  portion  to  be  well 
charged,  directing  the  usual  accounts 
of  incumbrances,  and  a  sale  for  pay* 
ment  of  them.  B  also  filed  a  bill  for 
his  portion,  praying  the  same  relief, 
to  which  a  plea  of  the  pendency  of 
the  former  suit  was  put  in.  Held^ 
that  the  two  suits  were  not  for  the 
same  matter,  and  the  plea  was  over- 
ruled.   R.    Sadlier  y.  WhaUy  167 

2.  QwBre — Whether  the  existence  of 
the  decree  in  A's  suit  (supposing  it 
to  be  binding  on  B)  would  be  a  de- 
fence in  bar  of  B's  suit  ?  Ibid 

3.  But  Sembh,  the  decree  was  not  ][>ind- 
ing  on  B,  as  he  should  have  been 
made  an  answering,  and  not  a  notice, 
party.  Ibid 


See 


Chancery 

Act,  5. 
Dismiss,  2. 


Regulation 


PETITION. 
See  Chancest  Reoulation  Act. 
MoBTOAOE  Act. 
Receiver. 

PLEA  AND  PLEADING. 
See  Chancery  Regulation  Act, 
38. 

Dismiss,  2. 

Pendency  op  Suit,  1. 

Scire  Facias,  1. 

PORTIONS. 

L  A  fund  was  assigned  by  a  marriage 
settlement  to  trustees  upon  trust  after 
the  death  of  A  to  transfer  it  and  all 


the  interest,  &c,  unto  and  amongst 
all  and  every  the  child  or  children  of 
the  marriage,  or  the  issue  of  any  such 
child  or  children  who  might  happen 
to  be  then  dead,  leaving  issue,  or  to 
any  one  or  more  of  such  children,  or 
issue  of  such  deceased  children,  &c., 
at  such  age  or  ages,  time  or  times, 
and  in  such  parts,  shares  or  propor- 
tions, if  more  than  one,  and  with  such 
maintenance  in  the  meantime,  and 
under  and  subject  to  such  conditions, 
restrictions,  charges  and  limitations 
over  (such  limitations  over  being  for 
the  benefit  of  some  one  of  such  child- 
ren) as  A  by  his  will,  &c.,  should 
appoint,  and  in  default  of  appoint- 
ment to  pay  the  fund  between  all  the 
children,  if  more  than  one,  of  the  mar- 
riage, and  the  issue  of  any  children 
who  should  be  then  dead,  leaving 
issue ;  and  if  but  one,  to  such  one 
child ;  the  said  fund  to  be  paid,  &o., 
to  sons  at  twenty-one,  and  to  daugh- 
ters at  twenty-one  or  marris^e,  in 
case  such  ages  or  days  should  not 
take  place  until  after  the  decease  of 
A ;  but  in  case  such  should  happen 
in  his  lifetime,  then  such  payment 
should  be  postponed  until  after  his 
decease.  A  by  will  appointed  the 
fund  to  the  children  of  the  marriage 
share  and  share  alike,  on  their  attain- 
ing twenty-one  or  marriage  with  con- 
sent, and  directed  that  the  interest 
should  be  for  their  support  and 
maintenance,  given  in  trust  to  his 
wife,  until  the  boys  entered  profes- 
sions or  attained  twenty-one,  and  the 
girls  attained  twenty-one  or  married 
with  consent. 

ffeldy  first,  that  the  portions  were  by 
the  settlement  vested  in  the  children 
before  the  period  of  payment. 

Secondly,  that  the  provision  in  the  will 
as  to  maintenance  was  of  itself  suffi- 
cient to  vest  the  portions.  R.  In  re 
Orme'e  Trust  175 

2.  The  rules  as  to  the  vesting  of  por- 
tions and  legacies  are  the  same.   Ibid 

POWER. 
See  Appointment. 
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PRACTICE. 


RECEIVER. 


PRACTICE, 
See  Amendment. 
Case. 

Chancery  Regulation  Act. 
Decree. 
DiSBass. 

ENROLBfENT. 

Evidence. 
Execution. 
Further  Directions. 
Injunction. 
Jurisdiction. 
Mortgage  Act. 
Security  for  Costs. 
Staying  Suit. 

SUFFLEBiENTAL  AnSWER. 

PRIORITIES. 
See  JuDGBiENT,  1,  2,  3. 

A  testator,  seised  of  P.  and  other  lands, 
directed  all  his  just  debts,  funeral  ex- 
penses and  legacies  to  be  paid  by  his 
executors,  and  devised  all  his  real  and 
freehold  estates  (save  a  part  devised 
to  his  wife)  upon  trust  that  his  wife 
and  her  assigns  should,  af^er  his  de- 
cease, receive  a  rentcharge,  with 
power  of  distress,  and  that  three  of 
his  daughters  should  receive  rent- 
charges,  with  like  remedy  by  distress 
and  entry  as  provided  with  respect  to 
the  rentcharge  to  his  wife.  The  tes- 
tator then  bequeathed  pecuniary  lega- 
cies to  his  children,  and  left  all  the 
residue  and  remainder  of  his  real, 
freehold  and  personal  estates,  subject 
to  his  debts  and  the  aforesaid  legacies 
and  annuities,  to  the  trustees.  Hetd^ 
that  the  rentcharges  to  the  daughters 
were  specifically  charged  on  the  same 
lands  as  the  rentcharge  to  the  wife, 
and  had  priority  over  the  legacies 
which  were  charged  by  the  residuary 
clause  only.  R.  Weir  v.  Chamley  295 

PROLIXITY. 
See    Chancery    Regulation 
Act,  3. 

RAILWAY  COMPANY. 
See  Caxls. 

RECEIVER. 
1.  A  receiyer  may    be    i^pointed    or 


extended  under  the  Sheriflb'  Act, 
though  an  order  for  a  sale  has  been 
made  by  the  Commissioners  for  Sa  e 
of  Incumbered  Estates.  R.  Cor- 
ban  y.  Lord  MounteasheU  234 

2.  The  petitioner  is  entitled  to  be  paid 
his  costs  of  the  appointment  of  a 
receiver  out  of  a  fund  realised  bj 
him,  in  priority  to  the  landlord's  claim 
for  rent-    R.   Read  v.  Corcoran  235 

3.  The  Lord  Chancellor  of  Ireland  has 
power  under  the  statute  4  &  6  FF.  4, 
c.  78,  s.  7,  to  appoint  a  receiver  over 
the  estate  of  a  minor  on  petition,  and 
without  the  filing  of  a  bill  for  that 
purpose.    C.    In  re  Goode  256 

4.  The  primary  duty  of  a  receiver  over 
a  leasehold  is  out  of  the  sub-rents  to 
discharge  the  head  rent,  and  this  he 
is  bound  to  do  without  an  order  of 
the  Court  for  the  purpose.  Accord- 
ingly, where  a  receiver  had  suflfered 
the  lease  to  be  evicted  by  ejectment 
for  non-payment  of  rent,  and  it 
appeared  that,  during  the  period 
intervening  between  the  last  payment 
of  head  rent  and  the  execution  of  the 
habere^  he  had  received  rent  from  a 
sub-tenant  considerably  more  than 
sufiicient  to  pay  the  head  rent,  and 
had  applied  all  that  sub-rent  in  dis- 
charge of  various  demands,  amongst 
which  were  the  annual  premiums  upon 
certain  policies  of  insurance  in  which 
as  a  creditor  of  the  estate  he  was 
interested;  and  although  he  was 
directed  to  make  those  payments  by 
an  order  of  the  Court,  he  was  com- 
pelled by  the  Court  to  pay  to  the 
landlord  the  arrears  of  head  rent  C. 
Balfe  y.  Blake  365 

5.  A  suit  for  foreclosure  and  sale 
having  been  instituted  in  1833,  a 
judgment  was  in  1835  recovered 
against  the  owner  of  the  equity  of 
redemption  in  the  lands  previously  to 
any  decree  in  the  cause.  In  1838 
a  decree  to  account  was  pronounced 
in  the  cause,  and  in  1842  a  final 
decree  for  a  sale  of  all  the  mortgaged 
estates  was  made.  In  1844  the  judg- 
ment creditor,  who  had  not  at  any 
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time  been  a  party  to  the  csuse,  ob- 
tained on  petition  a  receiyer  on  foot 
of  his  judgment  over  a  part  of  the 
mortgaged  estates.  Held^  in  reversal 
of  the  decision  at  the  Rolls,  that  the 
plaintiff  in  the  cause  was  entitled  on 
motion  to  have  the  receiver  appointed 
in  the  petition  matter  extended  to  the 
cause,  inasmuch  as  the  judgment  hav- 
ing been  recovered  jDem^en^  lite  gave 
the  conuzee  no  right  as  against  the 
mortgagee  the  plaintiff.  C.  Trye  v. 
Lord  Aldbarough  666 

6.  Upon  a  consent  entered  into  htma 
Jidey  hj  the  parties  in  a  cause  and  by 
fi  the  receiver,  and  A,  a  person  pro- 
posed to  fill  that  office,  the  Ck)urt  will 
order  that  A  be  substituted  for  B  as 
receiver,  and  that  certain  persons  be 
approved  of  as  his  sureties,  and  the 
security  measured  at  a  given  sum, 
without  reference,  and  that  B  and  his 
sureties  be  discharged  from  their  re- 
oognicance,  and  that  A  should  pay  to 
B  an  advance  previously  made  by 
him  for  the  benefit  of  the  property, 
A  and  aU  his  costs  ;  and  that  A  should 

^  have  eredit  in  his  accounts  for  such 

payment ;  and  that  a  policy  of  insu- 
rance effected  on  B's  life  should  be 
discontinued,  and  that  the  life  of  a 
third  party,  already  insured  by  B, 
should  'be  kept  so  by  A  out  of  the 
rents,  and  that  the  proceeds  of  such 
insurance,  when  realised,  should  be 
applied  by  the  latter  in  recouping  his 
advances ;  and  that  he  might,  from  the 
balance  of  the  rents,  also  effect  an  in- 
surance on  his  own  life,  as  additional 
security  for  those  advances. 
Secua  auiemy  where  there  appears  to  be 
an  attempt  to  traffick  in  the  office  of 
receiver.  C.  Farran  v.  Morris    680 

See  Chancbst  Regulation  Act, 
44,45. 

RECEIVER,  DUTIES  OF. 
See  Receives,  4. 

RECEIVER  UNDER  JUDGMENT 
ACTS. 
See  Recbiveb,  1. 
Tithe,  2. 


RECOGNIZANCE. 
See  Scire  Facias,  3. 

RECOVERY. 

A  recovery  was  suffered  by  a  tenant  for 
life  and  remainderman  in  tail  in  1781 . 
The  record  stated  that  the  tenant  to 
the  praecipe  called  to  warranty  the 
tenant  for  life,  who  appeared  by  his 
attorney,  and  warranted  the  tenant  in 
tail,  who  appeared  in  person. — Held, 
that  the  recovery  was  valid,  though 
the  record  did  not  state  a  summons  to 
warranty,  nor  a  warrant  of  attorney 
to  authorise  the  appearance  for  the 
tenant  for  life.  R.  Stewart  v.  The 
Marquis  of  Conyngham  536 

REDEMPTION. 

1.  Upon  a  lease  for  lives  with  covenant 
for  perpetual  renewal,  more  than  one 
year's  rent  being  due,  and  the  land- 
lord being  a  minor  and  ward  of  this 
Court,  the  Master  directed  an  eject- 
ment for  non-payment  of  rent  to  be 
brought  against  the  plaintiff  (the  te- 
nant), and  certain  mortgagees  of  his 
interest,  upon  which  ejectment  judg- 
ment was  by  consent  obtained,  and  an 
habere  executed  on  the  28th  of  May 
1847.  The  lessors  of  the  plaintiff  in 
ejectment  on  the  same  day  demised 
the  lands  to  A  B  (a  relative  of  the 
plaintiff  and  creditor  as  against  his 
estate),  for  six  months  pending  re- 

.  demption,  during  which  time  the 
plaintiff  was  in  fact  allowed  to  oc- 
cupy the  lands.  The  mortgagee  being 
entitled  to  three  months'  further  time 
to  redeem,  the  forfeiture  could  not 
have  become  complete  until  the  28th 
of  February  1848,  during  which  pe- 
riod the  last  cestui  que  vie  named  in 
the  lease  died.  Upon  the  28th  of 
February  1848,  at  the  instance  of  the 
mortgagees  the  Master  made  an  order 
directing  that  certain  bills  payable 
three  months  after  date,  drawn  by 
the  plaintiff  and  accepted  by  A  B, 
should  be  received  "on  the  part  of 
the  minors  as  payment  of  the  rent  for 
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which  habere  executed,  and  a  further 
half  year ;  if  bills  not  paid,  the  for- 
feiture to  be  complete.'* 

The  solicitor  for  the  minor  and  his  tes- 
tamentary guardian  objected  to  this 
order  at  the  time  of  its  being  made, 
but  took  the  bills,  and  on  their  ar- 
rival at  maturity  and  non-payment 
caused  them  to  be  protested.  The 
minor,  who  was  near  the  attainment 
of  his  full  age,  immediately  upon 
hearing  of  the  order  expressed  his 
approbation  of  it.  The  plaintiff 
continued  in  undisturbed  possession 
during  the  currency  of  the  bills,  and 
on  their  non-payment  refused  to  de- 
liver up  possession  of  the  lands.  An 
ejectment  on  the  title  was  brought 
in  the  Common  Pleas  on  part  of  the 
landlord,  by  direction  of  the  Master, 
against  the  plaintiff  and  the  mort- 
gagees, to  which  the  plaintiff  alone 
i;ook  defence,  but  a  verdict  was  ob- 
tained against  him ;  he  then  moved 
ihat  the  verdict  should  be  set  aside, 
but  failed  in  tliis  also,  and  judgment 
was  recovered  against  him.  He  then 
filed  his  bill  in  this  Court,  offering  to 
lodge  in  Court  the  rent  and  costs,  and 
praying  a  renewal,  redemption,  and 
an  injunction  to  restrain  the  landlord 
from  enforcing  the  judgment  in  eject- 
ment. The.  mortgagees  were  not 
parties  to  this  equity  suit.  Heldy 
that  the  arrangement  made  on  the 
28th  of  February  1848  was  binding, 
and  that  if  the  bills  had  been  paid 
when  due,  the  plaintiff  would  have 
been  entitled  to  relief;  but — 

JEteld  alsOf  that  in  consequence  of  the 
bills  not  having  been  so  paid,  the 
Court  had  no  power  to  decree  re- 
demption, and  that  the  plaintiff's  bill 
must  be  dismissed,  with  costs.  C. 
Mulloy  V.  Goff  27 

:2.  ''It  cannot  be  questioned  that  an 
eviction  (for  non-payment  of  rent)  of 
a  lease  for  lives,  with  a  covenant  for 
j>erpetual  renewal,  not  only  evicts  the 
lease  for  the  actually  subsisting  life 
or  lives,  but  also,  when  the  six  months 
•allowed  for  redemption  shall  have 
expired,  destroys  the  right  to  main- 


REGISTRY, 

tain  a  bill  in  equity  for  a  renewri." 
Per  Brady,  L.  C.     Ibid  37 

REGISTRY. 

1.  A,  being  entitled  to  the  benefit  of 
certain  articles  of  agreement  entered 
into  by  the  owners  of  lands  situated 
in  Ireland  to  execute  to  him  a  mort- 
gage thereof  for  £42,000,  by  a  deed 
executed  in  1840,  reciting  the  articles, 
assigned  that  sum  and  all  the  securi- 
ties for  its  payment  to  trustees  upon 
certain  trusts.  By  a  deed  executed 
in  England  in  1842,  also  reciting  the 
articles,  A,  for  valuable  consideration, 
assigned  the  same  sum  of  £42,000, 
with  all  the  securities  for  its  payment, 
to  M  by  way  of  mortgage.  The  deed 
of  1842  was  registered  previously  to 
that  of  1840.  The  memorial  of  the 
deed  of  1842  described  the  lands  on 
which  the  £42,000  was  chai^,  in 
the  same  manner  as  They  were  de- 
scribed in  that  deed  itsielf ;  but  neither 
the  deed  or  memorial  mentioned  the 
names  of  the  baronies  or  parishes  in 
which  the  lands  were  situated. 

Semble^That  the  deed  of  1842  would 
have  been  properly  the  subject  of 
registry  if  the  memorial  had  stet^  the 
names  of  the  baronies  and  parishes. 
Held^  that  in  consequence  of  the 
omission  from  the  memorial  of  the 
names  of  the  baronies  and  parishes, 
the  deed  of  1842  was  not  formally 
registered,  and  therefore  had  not 
gained  priority  over  the  deed  of  1 840. 
R.     Gardiner  v.  BUsinton  64 

2.  Held,  that  the  deed  of  1842  was  pro- 
perly  the  subject  of  registry. 

Held  also,  reversing  the  decision  below, 
that,  notwithstanding  the  omission 
from  the  memorial  of  the  names  of 
the  baronies  and  parishes,  the  deed 
of  1842  was  properly  registered,  and 
therefore  had  gained  priority  over  the 
deed  of  1840. 

S.  C.  on  appeal.     C  79 

3.  "  I  think  it  is  not  at  all  clear  that  an 
assignment  of  an  equitable  contract 
for  a  mortgage  is,  under  the  Acts 
for  the  Registration  of  Deeds  in  this 
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country,  to  be  considered  as  a  mere 
assignment  of  money."  Per  SsaTH, 
M.R.     Ibid  70 

4,  H.  K.,  by  an  unregistered  deed,  I 
granted  a  rentcharge  to  his  daugh-  \ 
ter.  By  the  daughter's  marriage  j 
settlement,  executed  on  the  following 
day,  to  which  H.  K.  was  a  party,  and 
which  recited  the  grant,  the  rent- 
charge  was  conveyed  by  the  daugh- 
ter to  trustees.  The  latter  deed  was 
registered.  H.  K.  afterwards  mort- 
gaged the  land,  out  of  which  the 
rentcharge  issued,  by  a  deed,  which 
was  also  registered.  Held^  that  the 
rentchange,  though  granted  by  an 
unregistered  deed,  had  priority  over 
the  mortgage,  by  reason  of  the  regis- 
tration of  the  settlement.  R.  Hunter 
V.  Kennedy  148 

5.  C.  affirmed  on  appeal.     C.  225 

See  also  Judgment,  4. 

RE-HEARING. 
*  See  Chancebt  Regulation  Act, 
41. 

REJOINDER. 
See  SciBE  Facias. 

RELEASE. 

1.  The  conuzee  of  a  judgment  appointed 
the  conuzor  one  of  his  executors ;  the 
will  was  proved  by  the  other  executor 
only ;  Held,  that  in  equity  the  judg- 
ment debt  was  not  extinguished,  but 
was  assets  in  the  hands  of  the  execu- 
tor for  payment  of  his  testator's  debts ; 
and  accordingly  that  lands  of  the 
conuzor,  sold  subsequently  to  the 
rendition  of  the  judgment,  were  in 
the  possession  of  a  purchaser  with 
notice,  liable  to  the  discharge  of  the 
judgment  debt.  C.  WiUockv.  Dargan 

39 

2.  W.  H.  being  seised  of  an  estate  tail 
in  Whiteacre,  certain  judgments  were 
obtained  against  him  in  1824.  Upon 
his  marriage,  subsequently  in  that 
year,  Whiteacre  was  settled  upon  him 
for  life,  with  remainders  over  for  the 
benefit  of  the  issue  of  the  marriage  ; 
and  a  recovery  was  suffered  to  the 
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uses  of  the  settlement.  In  1625  W.  H., 
by  purchase,  acquired  Blackacre  in 
fee.  In  1826  several  other  judg- 
ments were  obtained  against  him. 
In  1629  the  plaintiff  agreed  to  lend 
to  W.  H.  £2000  upon  mortgage  of 
his  fee  in  Blackacre,  and  his  life 
estate  in  Whiteacre,  provided  that 
the  judgment  creditors  of  1824  would 
release  Blackacre  from  their  judg- 
ments, to  which  they  assented,  and 
then  (1829)  executed  a  deed-poll, 
which  recited  that  W.  H.  being 
desirous  to  have  Blackacre  clear  of 
incumbrances,  had  requested  the  judg- 
ment creditors  of  1824  to  release  it 
from  the  incumbrances  thereupon  by 
their  judgments ;  and  that  they,  being 
satisfied  that  the  residue  of  W.  H.'s 
lands  were  a  sufficient  security  for 
their  judgments,  agreed  thereto  ;  and 
by  the  operative  part  they  released, 
exonerated  and  for  ever  discharged 
Blackacre  from  their  respective  judg- 
ments, and  from  all  writs  of  execution 
and  executions,  and  every  other  writ 
then  sued  out,  or  thereafter  to  be 
sued  out,  against  Blackacre,  by  vir- 
tue of  their  respective  judgments, 
or  otherwise  in  relation  thereto ;  and 
they  agreed  ^for  their  respective 
judgments  only)  to  indemnify  W.  H. 
for  all  costs,  damages  and  expenses 
which  should  at  any  time  be  incurred 
by  reason  of  Blackacre  being  attached 
in  execution  under  those  judgments. 
Afterwards  W.  H.  executed  the  pro- 
posed mortgage  to  the  plaintiff.  Held^ 
that  both  at  law  and  in  equity  the 
operation  and  effect  of  the  deed-poll 
of  1 829  was  to  exonerate  Whiteacre 
as  well  as  Blackacre  from  the  rights 
and  remedies  of  the  judgment  credi- 
tors of  1824.  C.  Handcock  v.  Hand- 
eock  444 

3.  The  statute  1 1  &  12  Vic.  c.  48,  s.  72, 
enacting  that  the  release  of  any  por- 
tion of  lands  in  Ireland  fr^m  any 
judgment  affecting  the  same  shall  not 
nullify  or  affect  the  force  of  such 
judgment  as  regards  the  residue  of 
such  lands,  or  any  other  property  not 
specially  released,  does  not  apply  to 
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releases  executed  before  the  passing 
of  that  statute.  Ibid 

RENEWABLE  LEASEHOLD  CON- 
VERSION ACT. 

1.  In  a  fee-farm  grant  under  the  Renew- 
able Leasehold  Conversion  Act,  the 
Court  will  frame  the  covenants  so  as 
not  to  vary  the  existing  rights  and  liabi- 
lities of  the  parties.  Therefore,  where 
it  was  alleged  that  since  a  former 
renewal  there  had  been  a  breach  of  a 
covenant  to  keep  the  premises  in  re- 
pair, the  covenant  inserted  in  the  fee- 
farm  grant  was  to  keep  in  repair  the 
premises  as  they  were  at  the  time  of 
that  renewal.  R.  In  re  Waldron  269 

2.  An  original  lease  and  the  renewal 
thereof  contained  a  reservation  of  £5 
yearly  for  every  acre  on  the  premises 
that  shpuld  be  ploughed,  Ac,  without 
the  consent  of  the  lessor,  and  so  for  a 
lesser  quantity,  except  for  the  plant- 
ing of  trees,  and  £5  for  every  acre  of 
the  premises  which  should  be  let  to 
any  person  who  should  hold  any 
part  of  certain  adjacent  lands,  and 
a  sum  of  forty  shillings  yearly  for 
every  tenant  or  undertenant  inhabit- 
ing on  the  premises  that  should  b^  a 
Papist,  or  so  reputed,  and  covenants 
to  fence  the  lands  and  to  pay  the 
rents  and  penalties.  Held,  on  a  peti- 
tion under  the  12  &  13  Vic.  c  105 
(Renewable  Leasehold  Conversion 
Act) — first,  that  the  lessee  was  en- 
titled to  have  the  reservation  as  to  the 
meadow  commuted  under  section  3  of 
the  Act,  and  that  meadow  meant 
meadow  at  the  date  of  the  last  renewal. 

Secondly,  that  the  reservation  for  letting 
to  persons  holding  the  adjacent  lands 
could  not  be  omitted  from  the  fee- 
farm  grant,  or  commuted,  as  it  was 
not  a  covenant  interfering  with  the 
proper  cultivation  of  the  land  within 
the  3rd  section. 

Thirdly,  that  the  reservation  for  every 
Papist  tenant  was  not  illegal,  was  a 
subsisting  clause  within  the  1st  sec- 
tion, and  did  not  interfere  with  the 
proper  cultivation  of  the  land,  and 
therefore  could  neither  be  omitted  or 
commuted.  R.  Mahony  v.  Tynte  577 
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3.  Where  the  boundaries  have  been 
confused,  or  land  has  been  encFoached 
on  by  the  tenant,  the  question  of 
boundary  or  encroachment  should  be 
determined  before  a  fee-farm  grant  is 
execilted  under  the  Renewable  Lease- 
hold Conversion  Act,  either  by  eject- 
ment, or,  if  there  be  an  outstanding 
legal  estate  (as  in  this  case),  by  an 
issue. 

Form  of  the  order  directing  an  iasue. 

Semble, — The  Court  has  no  jurisdiction 
on  a  petition  under  the  said  Act  to 
issue  a  commission  to  ascertain  tiie 
boundaries.     R.     Ireland  y.  WUson 

623 
See  cUso  Penal  Rent. 

RENEWAL. 

1.  Permissive  waste  of  a  mansion  on  the 
part  of  a  tenant  is  not  sufficient 
ground  for  refusing  a  renewaL  C. 
Mulloy  V.  Goff  27 

2.  "  It  cannot  be  questioned  that  an  evic- 
tion (for  non-payment  of  rent)  of  a 
lease  for  lives,  with  a  covenant  for  per- 
petual renewal,  not  only  evicts  the 
lease  for  the  actually  subsisting  life 
or  lives,  but  also,  when  the  six  months 
allowed  for  redemption  shall  have 
expired,  destroys  the  right  to  main- 
tain a  bill  in  equity  for  a  renewal" 
Per  Bbadt,  C.  Idem  37 

3.  A,  being  seised  in  possession  of  the 
E.  estates  for  life,  with  remainder  to 
his  son  B  for  life,  with  remainder  to 
C  (grandson  of  A)  in  fee,  all  three 
joined  in  a  demise,  by  indenture,  of  a 
small  portion  of  the  K.  estates,  and  of 
certain  mills  erected  thereon,  and  the 
rights,  easements,  and  appurtenances 
belonging  to  those  mills,  together  with 
the  grist,  toll,  muktore,  or  succon,  or 
other  mill  duties  usually  paid  to  A  by 
the  tenants  of  all  the  E.  estates,  at 
the  rate  of  one-sixteenth  part  of  the 
com  ground,  as  toll  or  mulctnre  ior 
grinding ;  reserving  out  of  the  demise 
all  royalties  to  A,  his  heir$  and 
assigm,  with  liberty  for  A,  B  and  C, 
according  to  their  respective  interests, 
and  their  heirs  and  assigns,  to  enter 
for  the  purpose  of  availing  Uiemselves^ 
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'of  the  royalties  at  any  time  ddring 
the  demise,  at  the  pleasure  of  A,  his 
heirs  and  assigns ;  to  hold  during 
three  lives,  and  such  lives  as  should 
be  added  in  pursuance  of  a  covenant 
for  perpetual  renewal  thereinafter 
contained.  By  the  reddendum  clause 
the  rent  was  reserved  as  to  part  of 
the  demised  premises  to  A,  B  and  C, 
according  to  their  respective  interests, 
their  heirs  and  assigns,  and  as  to  the 
residue  of  the  demised  premises,  to 
Aj  his  heirs  and  assigns.  There 
followed,  however,  a  covenant  by  the 
lessees  to  pay  the  rent  of  all  the 
demised  premises  to  A,  B  and  C, 
according  to  their  respective  interests, 
their  heirs  and  assigns.  The  lessees 
•also  covenanted  to  grind,  toll  free,  all 
com  for  the  household  of  A,  B  and  C, 
their  heirs  and  assigns,  in  such  of  the 
mills  as  A^  his  heirs  and  assigns, 
might  send  it  to ;  and  to  grind  com 
for  all  the  tenants  of  the  K.  estates 
at  a  charge  of  one-aixteenth  of  the 
grain  ground.  Then  followed  a  co- 
venant by  Af  for  himselfy  his  heirs 
and  assigns^  that  all  the  present 
tenants  of  the  K.  estates  were  bound, 
and  that  all  the  future  tenants 
should  be  bound,  to  bring  their  com 
to  be  ground  at  that  rate  at  the 
demised  mills,  and  that  in  default  of 
the  tenants  so  doing,  A^  his  heirs  and 
assigns,  would  permit  legal  proceed- 
ings to  be  taken  in  their  names  in 
order  to  compel  the  tenants  so  to 
bring  their  com  to  be  ground,  &c., 
and  would  produce  the  counterpart  of 
their  leases  for  that  purpose.  Next 
came  a  covenant  for  perpetual  re- 
newal by  Aiy  for  himself  his  heirs  and 
assigns  ;  and  finally,  covenants  by  A, 
B  and  C,  for  themselves,  their  exe- 
cutors, administrators  and  assigns,  for 
quiet  enjoyment,  and  for  further 
assurance,  such  further  assurance  to 
contain  no  covenant  or  warranty  that 
was  not  already  contained  in  the 
lease.  Indorsed  upon  the  lease  pre- 
viously to  its  execution  was  a  memo- 
randum, that  if  any  of  the  tenants  of 
the  E.  estates  were  not  bound  by 
their  present  leases  to  grind   their 


com  at  the  mills.  A,  his  heirs  and 
assigns,  should  not  be  liable  to  com- 
pensate the  lessees  of  the  mills  if  such 
tenants  were  not  so  bound,  and  ne- 
glected to  grind  their  com  at  the 
mills. 

The  lands  demised  were,  without  the 
pn^ts  arising  from  the  mills,  wholly 
inadequate  to  jneet  the  amount  of 
rent  resisrved.  A  and  B  and  some  of 
the  eenx  que  viveni  having  died,  a  bill 
was  filed,  and  a  decree  for  a  renewal 
was  pronounced  against  C. 

Held,  Uiat  C  was  not  bound  to  enter,  in 
the  new  lease,  into  the  covenants  with 
respect  to  the  mill  duties,  contained 
in  the  original  lease  on  the  part  of  A, 
his  heirs  and  assigns. 

Held  also,  that  C  was  bound  to  enter, 
in  the  new  lease,  into  all  the  cove- 
nants into  which  he  had  entered  by 
name  in  the  original  lease. 

Semble,  that  if  the  demise  by  A,  B  and 
C  had  not  been  as  well  for  all  future 
lives  to  be  added  to  the  lease  as  for 
the  original  lives,  C  would  not  have 
been  'bound  to  renew  by  the  covenant 
for  perpetual  renewal  on  the  part  of 
A,  his  heirs  and  assigns. 

Held  cUso,  that  C  having  alleged,  in  his 
answer,  breach  of  covenant  by  the 
lessees  as  a  defence  to  the  bill  for 
renewal,  and  having  failed  in  proving 
it,  must  pay  the  costs  occasioned  by 
that  defence. 

A  covenant  for  a  renewal  is  a  covenant 
to  grant  an  estate,  and  implies  the 
insertion  of  such  covenants  as  are 
incidental  to  the  legal  estate,  having 
regard  to  the  tenure ;  and  a  covenant 
for  a  lease  contains  a  contract  that  it 
shall  be  accompanied  by  the  ordinary 
covenants.  The  party  renewing  is 
bound  to  give  thatj  wluch  those  from 
whom  he  derives  were  bound  to,  and 
did,  give  by  the  original  contract. 
C.     Vance  v.  Ranfurley  321 

4.  Although  a  sub-lease  of  church  lands 
and  tithes,  containing  a  toHes  quoties 
covenant  on  the  part  of  the  sub-lessor 
to  renew,  does  not  contain  a  mutual 
covenant  on  the  part  of  the  sub-lessee 
to  accept  a  renewal,  the  latter  is  not 
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thereby  prevented  from  filing  a  bill 
in  equity  to  obtain  a  renewal.  G. 
Morgan  v.  Gurly  482 

.5.  Where  there  is  a  lease  of  church 
lands  and  tithes  by  an  Ecclesiastical 
Corporation,  and  a  sub-lease  of  part 
thereof  by  the  first  lessee,  with  a  to- 
ties  quoties  covenant  for  renewal,  on 
the  terms  of  the  sub-lessee  paying  his 
proportion  of  such  fines,  costs  and 
charges  as  the  first  lessee  should  have 
to  pay  in  obtaining  a  renewal  of  his 
interest,  and  there  is  not  a  mutual  co- 
venant on  the  part  of  the  sub-lessee  to 
accept  a  renewal,  delay  on  the  part  of 
the  sub-lessee  in  taking  out  a  renewal, 
and  paying  such  proportion  when  re- 
quired by  notice  so  to  do  by  the  first 
lessee,  at  a  time  when  he  has  been 
called  upon  by  the  Ecclesiastical 
Corporation  to  renew  and  pay  the 
necessary  fine,  is  a  circumstance 
which  will  be  taken  into  consideration 
by  a  Court  of  Equity  on  a  bill  filed 
by  the  sub-lessee  for  renewaL    Ibid 

€.  Sembh — ^In  such  a  case,  if  the  sub- 
lease be  put  in  settlement,  notice  by 
the  sub-lessor  to  the  tenant  for  life, 
under  the  settlement,  will  be  sufiH- 
cient,  without  giving  notice  also  to 
the  trustees  of  the  settlement.    Ibid 

7.  What  will  be  sufiicient  laches  to  work 
a  forfeiture  of  the  right  to  a  renewal 
of  such  a  sub-lease,  considered.  Ibid 

RENTS. 
See  Charge,  1. 
Penal  Rent. 
Receiver,  4. 

RENTCHARGE. 
See  Priorities. 

SALE  UNDER  THE  COURT. 
See  Title. 

SCIRE  FACIAS. 

1.  A  rejoinder  falsely  traversing  matter 
of  inducement  contained  in  a  replica- 
tion to  a  plea  to  a  scire  facias  upon  a 
receiver's  recognizance,  taken  ofi^  the 
file,  with  costs.  C.  The  Queen  v. 
Foot  9 

2.  A  scire  facias  under  O'Neill's  Act, 


issued  subsequently  to  the  executioii 
of  the  above  mentioned  release  {See 
Release,  2)  and  to  the  death  of  W.  H., 
at  the  suit  of  one  of  the  above  men- 
tioned judgment  creditors  of  1824, 
against  the  three  infant  daughters 
of  W.  H.  (who  were  tenants  in  tail 
of  Whiteacre  under  the  marriage 
settlement  of  1824)  as  his  co-heir- 
esses-at-law,  and  against  certain  other 
persons  as  terretenants  of  White- 
acre.  The  Sheriff  in  his  return  stated 
that  ,he  had  summoned  the  three 
infants,  ''co-heiresses  of  the  above 
named  W.  H.,  deceased,"  and  also  that 
he  had  summoned  the  terretenants  <^ 
Whiteacre  specially  named  in  the  scL 
fa.y  and  testified  that  there  was  not 
any  other  heir  or  heiress  of  W.  H., 
and  that  he  (the  Sheriff)  had  not 
served  any  other  terretenants  of 
Whiteacre,  or  of  any  other  lands  of 
W.  H.,  except  those  specially  named 
in  the  sd,  fa.  Judgment  of  revivor 
was  obtained  on  default. 
Held^  that  the  original  judgment  was  by 
the  revivor  re-established  as  against 
Whiteacre, 'and  that  the  infants,  hav- 
ing pretermitted  their  opportunity  of 
pleading  the  release  to  the  sci.  fa.^ 
could  not  afterwards  set  up  that  re- 
lease as  a  defence  in  equity  against 
raising  the  amount  of  that  judgment 
out  of  Whiteacre.  C.  Hand^ock  v. 
Handcock  444 

3.  Where,  subsequently  to  the  statute  13 
&  14  Vic.  c.  51,  a  scire  facias,  at  the 
Petty-bag  side  of  the  Court  of  Chan- 
cery, upon  a  recognizance  entered 
into  by  a  surety  for  a  tenant  of  lands, 
which  were  the  subject  of  a  suit  at 
the  Equity  side  of  the  Court  of  Ex- 
chequer, after  reciting  the  recogni- 
zance, proceeded  thus  : — "  As  by  the 
said  recognizance,  which  was  on,  &&, 
in,  &C.,  duly  enrolled  in  her  Ma- 
jesty's said  Court  of  Exchequer,  and 
now  remaining  as  of  record  in  our 
said  Court  of  Chancery,  by  virtue  oi 
the  statute  in  that  case  made  and  pro- 
vided, might  appear ;"  to  which  sci.fa. 
the  defendant  pleaded  that  the  Court 
of  Chancery  ought  not  to  have  or  take 


Digitized  by 


Google 


SCIRE  FACIAS. 

further  cognizance  of  the  action,  be- 
cause the  recognizance  was  on,  &c^ 
duly  enrolled  in  the  Court  of  Exche- 
quer, whereby  that  Court  then  and 
there  acquired,  and  still  retained  and 
possessed,  full  jurisdiction  and  autho- 
rity to  award  execution  against  him 
for  the  said  sum  of,  &c.,  according  to 
the  tenor  and  effect  of  the  recogni- 
zance, and  which  plea  concluded  with 
the  following  averment,  viz.,  **  that 
there  is  not  any  such  record  of  the 
said  supposed  recognizance  now  re- 
maining in  her  Mcyesty's  said  Court 
of  Chancery  as  in  said  writ  of  sci,  fa. 
is  above  alleged ;  and  this  the  said  de- 
fendant is  ready  to  verify,  wherefore 
lie  prays  judgment  whether  this  Court 
can  or  will  take  further  cognizance  of 
the  action  aforesaid."  Upon  a  motion 
at  the  Petty-bag  side  to  take  this  plea 
off  the  file  as  irregular,  as  not  having 
been  verified  by  affidavit,  and  as  being 
false  and  frivolous,  this  Court  refused 
to  make  any  rule. 
Under  the  concluding  part  of  the  13th 
section  of  the  statute,  such  recogni- 
zances may,  upon  agreement  between 
the  Lord  Chancellor  and  Lord  Chief 
Baron,  be  delivered  over  to  such 
persons  as  may  be  appointed  by  the 
Master  of  the  Rolls;  sed  gtusre, 
whether  recognizances,  so  transferred, 
become  records  of,  and  capable  of 
being  ^ued  upon  in,  the  Court  of 
Chancery,  unless  perhaps  by  the 
Crown  under  its  special  privilege  to 
select  its  Court?  C.  77k?  Queen  v. 
Jones  524 

SECURITY  FOR  COSTS. 

1.  An  officer  on  half-pay  resident  abroad 
is  not  privileged  from  giving  security 
for  costs.     R.     Long  v.  Tottenham 

m 

H.  When  a  plaintiff  becomes  liable  to 
give  security  for  costs,  after  answer, 
the  filing  of  the  replication  will  not 
preclude  the  defendant  from  obtaining 
the  order.  Ibid 

3.  The  defendant  became  aware  of  the 
plaintiff's  liability  to  give  security  for 
costs  OH  the  25th  of  June,  but  did  not 
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serve  notice  of  motion  until  the  29th 
of  October.    Held,  not  too  late.  Ibid 

4.  But  Semblcy  the  notice  should  be 
served  before  the  time  for  answering 
has  expired,  if  it  expire  in  the  Vaca- 
tion. Ibid 

5.  The  cases  and  practice  as  to  security 
for  costs  considered. 

Form  of  the  order.  Ibid 

6.  Where  an  answer  is  not  required  by 
the  notice  of  a  cause  petition,  the  re- 
spondent may  move  for  security  for 
costs  at  any  time  before  he  takes  a 
step  in  the  cause,  and  before  the  peti- 
tion is  set  down  in  the  Lord  Chan- 
cellor's list  for  hearing.  R.  Long  v. 
Long  618 

7.  But  if  interrogatories  be  annexed  to 
the  petition,  and  the  respondent  is  re- 
quired to  answer  them  by  the  notice, 
he  must  move  for  security  for  costs 
before  he  takes  a  step  in  the  cause, 
and  before  the  time  for  answering  has 
expired.  Ibid 

8.  In  England  the  motion  for  security 
for  costs  may  be  made  at  any  time  be- 
fore the  defendant  takes  a  step  in  the 
cause ;  in  Ireland  at  any  time  before 
he  has  taken  a  step  in  liie  cause,  un- 
less he  is  in  contempt.  Ibid 

See  NsxT  FltiSND. 

SEPARATE  USE. 
See  Deed. 
Devise. 

SETTLEMENT. 
1.  In  an  antenuptial  settlement  con- 
ferring  considerable  benefits  upon  the 
husband  in  the  property  of  the  wife, 
to  which  it  chiefiy  related,  which 
settlement  contained  a  recital  that  it 
was  made  by  the  wife  '^in  considera- 
tion of  the  marriage  and  of  the 
provision  thereinafter  made  and  pro- 
vided for  her  by  the  husband,''  he 
covenanted  *<that  whatever  estates 
and  property,  whether  real  or  per- 
sonal, and  wherever  situate,  or  either 
or  both,  should  in  the  event  of  his 
decease,  if  the  wife  should  survive 
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liim,  be  charged  and  chargeable  with, 
and  subject  to,  the  payment  of  an 
annuity  or  yearly  rentchargeof  £250, 
to  be  paid  and  payable  to  her  and 
her  assigns  during  so  many  years  as 
she  should  live,  besides  and  in  addi- 
tion to  the  provision  hereby  made 
and  intended  for  her.**  With  the 
exception  of  a  contingent  reversion- 
ary interest  in  a  policy  of  assurance 
for  3000  on  the  life  of  the  husband, 
which  policy  was  subject  to  a  debt  of 
£2000  and  interest  thereon  at  £4  per 
isenti,  there  was  not  any  provision  made 
out  of  his  property  for  her  beside  the 
annuity  of  £260.  At  the  period  of  the 
mazTiage  he  was  engaged  in  trade, 
and  was  seised  of  the  real  estate; 
subsequently  he  acquired  other  real 
estate,  and  afterwards  became  a  bank- 
rupt. Held  that  the  annuity  of 
£250  was  well  charged  both  upon  the 
real  estate  of  which  he  was  seised  at 
the  marriage,  and  upon  the  real  estate 
which  he  subsequently  acquired.  C. 
White  V.  Anderson  419 

2.  By  an  antenuptial  settlement  monies, 
the  property  of  the  wife,  were  settled 
in  trust  to  pay  the  interest  to  her 
during  her  life,  and  in  the  event  .of 
her  death  in  the  lifetime  of  her  hus- 
band, then  as  to  the  principal,  in  trust 
as  she  should  appoint^  and  in  the 
event  of  her  dying  without  appoint- 
ing and  without  issue  surviving  her, 
then  **  in  trust  for  the  .persons  l^ally 
entitled  thereto  as  the  next-of-kin  to 
the  wife,"  free  from  the  control  or 
debts  of  the  husband.  The  wife  died 
in  the  lifetime  of  the  husband  without 
leaving  any  issue  surviving  her.  She 
was  survived  by  a  brother,  a  sister 
and  a  niece  (the  only  child  of  a 
deceased  brother).  Held^  that  the 
niece  was  entitled  to  one-third  part 
of  the  monies.     C. 


JCiddv. 


JSee  Portions. 
Reoistey, 


Franer 

518 


SETTLEMENT,  EEFOKMING. 

The  draft   of  a   marriage    settlement 
did  not  contain  a  covenant  as  to  an 


annuity  of  £250   which   was   to   be 
settled  on  the  intended  wife,  but  on 
the  draft  was  indorsed  a  memorandum, 
in  the  handwriting  of  the  husband, 
stating  that  the  solicitor,  who  pre- 
pared  that  draft,   "had   omitted   to 
insert  a  clause  subjecting  whatever 
property  he  (the  husband)  might  die 
possessed  of  to  &  yearly  rentcharge  of 
£250  for  the  benefit  of  his  intended 
wife  during  her  life,  exclusive  of  such 
other  advantages    as  she  might  be 
entitled  to  by  the   foregoing  deed.** 
On  the  death  of  the  husband  a  bill 
was  filed  (by  a  party  claiming  under 
a  mortgage  of  both  estates,  and  of  a 
date  puisne  to  the  settlement),  pray- 
ing   that    the    covenant    might    be 
reformed    in    conformity    with    the 
memorandum.      The   widow   in   her 
answer  resisted  the  reformation,  and 
denied  that  it  evet  was  her  under- 
standing of  the  marriage  contract  that 
the  operation  of  the  covenant  was  to 
be  limited  to  such  property  only  aa 
the  husband  might  die  possessed  of. 
The  parol  evidence  of  three  trustees 
of  the  settlement  was  to  the  same 
effect ;  one  of  them  deposed  that  to 
him,  both  at  and  after  the  marriage,, 
theliusband  had  stated  his  intention 
tfaaft  the  estates  which  he  then  pos- 
•flessed,  or  dhould  thereafter  acquire, 
should  be  subject  to  the  annuity  of 
£250.     ffeldj  that  the  bill  should  1)0 
dismissed,  without  costs,  and  that  a 
declaration  i^hould  be  inserted  in  the 
decree   that  the    annuity  was    well 
charged   upon  the  estates  of  which 
the  husband  was  seised  both  at  and 
after  the  marriage.     C.     White  v. 
Andereon  419 

SOLICITOR. 
See  Arrest. 

LlSK. 

SPECIAL  CASE. 
See  CfiAHGERT  Bbgulatioii  Act, 
16,  17,  18,  19,  20. 

SPECIFIC  PERFORMANCE. 
I.  After  exceptions  allowed  to  the  Mas- 
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ter^s  report  of  good  title  in  a  suit  for 
specific  performance,  the  practice  is 
not  to  discharge  the  purchaser,  but  at 
the  request  of  the  plaintiff  to  refer  it 
back  to  the  Master  to  review  his 
report,  and  to  inquire  whether  a  good 
tide  can  be  made  to  the  lands.  R. 
Stewart  v.  The  Marquis  of  Conjfng- 
ham  535 

2.  Husband  and  wife  may  maintain  a 
suit  for  specific  performance  of  an 
agreement  by  them  with  a  third  parfy 
for  the  sale  to  him  of  lands,  whereof 
the  husband  is  seised  in  right  of  the 
wife.  C.  Fennelly  v.  Anderson    706 

STAYING  SUIT. 

1.  Where  an  order  for  a  sale  of  land^ 
has  been  made  by  the  Commissioners 
for  the  Sale  of  Incumbered  £states, 
and  a  certificate  thereof  has  been 
transferred  to  the  Court  of  Chancery, 
the  latter  Court  is  bound  by  the  42nd 
section  of  the  statute  12  &  13  Vic. 
c  77,  to  stay  all  suits  or  proceedings 
in  which  a  decree  for  sale  of  the 
same  lands  has  been  pronounced ;  but 
where  no  such  decree  has  been  made, 
that  section  leayes.it  at  the  discretion 
of  the  Court  whether  or  not  to  stay 
any  other  suits  and  proceedings,  even 
alUiough  their  object  should  be  to 
procure  a  decree  for  a  sale  of  the 
same  lands.     C.     Bernard  v.  Bond 

198 

2.  A  creditor's  suit  for  the  administra- 
tion of  the  real  and  personal  estate  of 
a  deceased  testator  was  in  the  list  for 
hearing  at  the  time  of  the  institution 
of  a  suit  by  a  legatee,  who  could  have 
obtained  substantial  relief  in  the  credi- 
tor's suit,  in  which,  shortly  after,  a 
decree  to  account  was  pronounced. 
Subsequently,  on  the  petition  of  a  cre- 
ditor die  greater  part  of  the  real  estate 
of  the  testator  was  ordered  by  the  In- 
cumbered Estates  Court  to  be  sold. 
This  Court,  being  of  opinion  that  the 
legatee's  suit  was  oppressively  and 
wantonly  instituted,  reused  with  costs 
a  motion  under  the  statute  12  &  13 
Vie.  c.  77,  i.  42,  on  behalf  of  the 


legatee  to  stay  his  own  suit,  and 
o^ered  that,  if  he  did  not  file  a  re- 
plication within  a  short  specified 
period,  his  bill  should  stand  dismissed, 
as  against  one  of  the  principal  defend- 
ants, with  costs,  including  the  costs  of 
a  contemporaneous  motion  made  on 
her  behalf,  for  its  dismissal  for  want 
of  prosecution* 
The  construction  of  the  42nd  section  of 
the  statute  \2  &  13  Vic.  c.  77,  ad- 
hered to,  as  laid  down  in  Bernard  v. 
Bond  {supra^  1),  in  reference  to 
staying  proceedings  in  this  Court, 
when  lands,  the  subject  of  litigation 
here,  have  been  ordered  by  the  Incum- 
bered Estates  Court  to  be  sold.  C. 
Moneypenimy  v.  CHhbings  201 

See  Chancery   Reoulation 
Act,  13. 

STATUTE  OF  LIMITATIONS. 
See  Limitations. 

SUMMARY  ORDER. 
See  Chancery  Regulation  Act, 
1,2,4,5,7,8,9,  11,25. 

SUPPLEMENTAL  ANSWER. 

1.  Leave  given  to  a  mortgagee  defend- 
ant to  file  a  supplemental  answer  to  a 
cause  petition  varying  in  some  mea- 
sure the  statement  of  his  title  to  the 
mortgage  as  put  forward  in  bis 
original  answer,  and  putting  in  issue 
a  deed  under  which  he  claimed,  but 
which  he  had  forgotten  to  mention  in 
his  original  answer.  C.  Glascock 
Y.Ross  50 

2.  Semble. — ^Mere  inconsistency  between 
the  proposed  matter  of  defence  and 
the  original  defence  is  not  sufficient 
ground  for  refusing  leave  to  a  defend- 
ant to  file  a  supplemental  answer. 

Ibid 

TIMBER.  . 

1.  The  particulars  of  sale  stated  that  the 
timber  on  the  estate  would  be  included 
in  the  purchase.  Title  was  not  made 
out  to  the  timber  on  a  very  small 
portion  of  the  lands.  There  being*  no 
E  t 
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mi8repr«»enUtion,  the  Court  Inferred 
it  to  the  Master  to  inquire  whether 
the  timber  on  that  portion  was 
material  to  the  possession  and  enjoy- 
ment of  the  estate.  R.  Stewart  v. 
The  Marquis  of  Conyngham        535 

TIME  TO  ANSWER, 
iSee  Chancery  RBOULATioii  Act, 
34,  35- 

TITHE. 

1.  Where  lands  were  not  formerly  in 
the  possession  of  the  dissolved  monas- 
teries, unity  of  possession  of  the  lands 
and  tithe  will  not  extinguish  the  tithe. 
Therefore  where  the  petitioner  de- 
rived title  under  a  lease  for  lives 
renewable  for  ever  of  lands,  and  the 
tithes  thereof,  made  in  1700,  the 
Court  refused  to  declare  the  lands 
tithe  free  (on  a  petition  presented 
under  the  1  &  2  Vie.  c.  109,  8.  16), 
though  no  tithe  had  been  paid  since 
1700,  there  being  no  proof  that  the 
lands  were  Abbey  lands,  and  no 
notice  of  the  proceedings  having 
been  given  to  the  reversioner.  R. 
Denny  v.  Duke  of  Devonshire      401 

Ft(2f  tn/ro,  3,  4,  5. 

2.  A  receiver  cannot  be  appointed  or 
extended  over  tithe  rentcharge  by 
petition  under  the  5  &  6  F^  4,  c«  55, 
or  3  &  4  Vic.  c.  105.  R  Lymberry  v. 
Helsham  633 

3.  A  demise  of  lands  and  the  tithes 
thereof  does  not  necessarily  meaa  a 
demise  of  lands  and  a  demise  of  titiiies 
as  separate  and  independent  pro- 
perties, but  may,  if  the  circumstances 
of  the  case  warrant  such  an.-interprer 
tation,  be  construed  to  mean  a  demise 
of  lands  tithe  free.  C.  Denny  v. 
Devonshire  .  657 

4.  The  20th  section  of  the  statu|e  \  fy2 
Vic.  c.  109)  enacting  that  the  provi- 
sions thereinbefore  contained,  *'  with 
respect  to  the  establishment  of  ex- 
emption, (Sec,  from  tithes,  shall  not ' 
extend  to  any  case  where  the  tithes 
of  any  land  shall  have  been  demised 
by  deed  for  any  term  of  life  or  years, 
or  where  any  composition  for  tithes 


TITHE. 

shall,  have  beMi  made  by  dedd  or 
writing,  by.  the  person  entitled  to 
such  tithes^  with  tiie  owner  or  occu- 
pier of  tbe  lands,  for  any  such  term 
for  life  or  yean,  and  <  sneh  demise 
>or  composition!  shall  be  sobosting  at 
the  time  of  the  passing  of  the  Act, 
nor  to  any  aali  foi^  esubHshing  a 
claim  to  tithes  then  pending,*^  means 
that  the  exempting  clauses  of  the 
statute  are  not  applicable  to  the  case 
ofthe  owner  of  tithes  demising  them 
to  the  owner  or  occupier  of  the  land 
chargeable  witli  those  tithes  %  but  a 
person  actually  entitled  to  the  com- 
mon owner^ip  bo^  of  lands  and  the 
tithes  thereof  is  not,  merely  because 
he  has  derived  his  title  under  a  lease 
making  separate  demises  of  «ach, 
disentitled  by  that  section  to  hold  the 
lands  tithe  free.  Ihid 

.  Where  petitioners  under  the  statute 
1  <&  2  Vic.  c.  109i  8.  16,  praying  that 
Whiteacre  should  be  declared  tithe 
free,  alleged  that  those  knds  had  con- 
stituted part  of  the  possessions  of  the 
monastery  of  D.  and  were  held  by  the 
Friars  and  Abbots  free  from  tithes ; 
and  that  under  a  commission  issued 
in  the  18  Eliz.  an  inquisition  was 
held,  and  the  jury  found  that  one 
hundred  and  fifty  acres  of  land  in 
Whiteacre,  wi^  the  ti^es  of  the 
same,  (ormed  parcel  of  the  possessions 
of  the  monasteiy  of  D.,  and  had  been 
concealed  from  the  Queen  and  her 
progenilors;  and .  die  petiiiMiers  als6 
alleMd  that  •))y  letieaDS  patent  in  the 
19  ia^-i  oae.hundittd*aiid£fty  acres 
«f  laad  is  Whiteacre;  and  the  titlies 

;of  the,  Baibe,.  wwoe^'graoBtdd  to  W., 
under .  whom  tilii'f petitioners  alleged 
tfeat  .they  darivM  by^leaseiaadetin  the 
year  1700,' deming  Whiteacre  and 
the  tithes thcireofforliuiMliTes^irith 

,  a  covenant  for.pefpetual renewal: and 
istated  1^  compaaition  juada  intI933> 

'and  a  certifloate  of  the  Oemoiis- 
sioner  certifying  the  oompoftition  of 
the  parish  in  which  Whiteacre  was  n- 
tuate  (of  wdicfa  £47  was  asseised'  on 
Wfaiteaore),  and  also  certifying  tAist  it 
was  payable  to  the  respondent ;  and 
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the  petatioiiera  also  alleged  that  for 
urty  years '  anterior  to  the  composi- 
tifon,  Wbiteaere  waa  held  bj  the 
owner  and.ilie  teiMiits  thereof  tithe 
flree.  Tl^e  i  respondent :  'denied  that 
. .  Whiteacrto  .waa  puslvbf  the  poBsessions 
of  the  monastery^  and  insisted  that 
even  admitting  the  statement  of  the 
petitioners  as  to  the  one  hundred  and 
fifty  acres  to  be  tme,  it  on^  led  to 
the  conclttsion  that  to  thft  extent 
alone  were  the  lands  of  Whiteacre 
tithe  free.  The  Court  referred  it  to 
the  Master  to  inquire  whether  White- 
acre  was  rightly  charged  with  tithe 
composition  if  the  statute  1  &  2  Vic. 
c.  109  bad  not  passed,  or  if  such  com- 
position }i9d  not  beeiv  suspended. 
Evidence  was  entered  into  on  both 
sides  and  tendered  to  the  Master,  who 
declined  to  consider  it ;  And  inasmuch 
as  it  appeared  on  the  petltipn  and  the 
charge  that  the  lands  and  tithes  were 
separately  demised  by  the  lease  of 
1700,  he  found  that  Whiteacre  would 
have  been  rightfully  <xharged  with 
tithe  composition  if*  the  statute  1  &  2 
Vic.  c.  109  had  not  been  made,  or  if 
such  composition  had  not  been  sus- 
pended. The  Court  (being  of  opinion 
that  the  lease  of  1700  was  susceptible 
of  being  construed  to  mean  a  demise 
of  Whiteacre  tithe  free,  and  inasmuch 
as  the  respondent  had  not  in  his  dis- 
charge rested  his  defence  upon  the 
view  adopted  by  the  Master,  but  had 
denied  the  title  of  W.,  the  lessor  of 
the  petitioners)  directed  the  Master  I 
to  review  his  report,  but  ordered  that  I 
notice  of  all  further  proceedings  should  : 
be  given  to  the  person  entitl^  to  the 
reversion  on  the  lease  of  1700,  who  { 
had  not  previously  been  made  a  party  | 
in  the  matter.  Ibid 

TITLE. 

1.  An  agreement  by  the  vendors  to  let 
to  the  vendees  for  the  term  of  sixty-  ; 
one  years  the  premises  then  occupied  i 
by  the  vendors,  **  as  held  under  A  . 
fi,"    does  not  absolve    the  vendors ! 
from  the  duty  of  proving  the  title  of 
their  lessor  A  B.      C.      Leathern  v. 
Allen  683 


2.  And,  on  its  appearing  that  A  B  was 
himself  only  a  lessee  for  three  lives, 
with  a  covenant  for  perpetual  renewal, 
Heldf  that  the  vendors  could  not 
make  good  title  to  grant  a  lease  for  a 
term  dl  sixty-one  years.  Ibid 

3.  Held  aboy  that  the  Aict  of  other 
premises  (besides  those  proposed  to 
be  let  by  the  vendors)  being  com- 
prised in  the  lease  to  A  B,  was  a 
fatal  objection  to  the  title.  Ibid 

4.  Where  there  is  an  agreement  by  a 
vendor*  having  a  derivative  estate 
in  lands,  to  let  them  for  a  term 
of  years,  and  such  an  agreement,  if 
carried  into  execution,  would  operate 
not  as  a  lease,  but  as  an  assignment 
of  the  vendor's  estate  : — Qucercy 
whether  specific  performance  of  the 
agreement  will  be  decreed  against  the 
vendee  ?  Ibid 

5.  An  agreement  •"  to  s^  the  interest 
of  A  B  in  the  lands  of  Whiteacre** 
does  not  absolve  A  B  the  vendor  from 
the  necessity  of  proving  his  lessor's 
title. 

Nor  is  there  any  waiver  of  that  neces- 
sity by  the  mere  fact  of  the  vendee 
having  taken  possession  of  the  lands 
before  production  of  the  lessor's  title. 
C.     Wright  v.  Ghriffith  695 

6.  Where  an  agreement  for  sale  of  a 
leasehold  is  silent  as  to  the  produc- 
tion of  the  lessor's  title,  parol  testi- 
mony is  admissible  in  proof  of  facts  and 
circumstances  constitutiug  a  waiver 
by  the  vendee  of  production  of  the 
lessor's  title.  Ibid 

7.  Semble — that  if  such  a  waiver  be 
proved,  the  Court  will  declare  it  to 
be  established,  although  the  bill  con 
tains  no  prayer  to  that  effect.       Ibid 


8.  A  contract  for  sale  of  **  the  lessee's 
interest"  in  a  lease  does  not  exone- 
rate the  vendor  from  the  necessity  of 
proving  the  lessor's  title  to  grant  the 
lease,  C  Fennelly  v.  Anderson  706 
See  Specific  Performance. 

TRADER. 
See  Bankrupt,  1. 
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TRUST  AND  TRUSTEE. 
See  Trustee  Relief  Act. 

VESTING. 
See  Portion. 

WARD  OF  COURT. 

"  I  maj  observe,  that  previonsly  to  the 
Court  of  Chancery  (Ireland)  Regula* 
tion  Act  1850,  no  step  could  be  taken 
in  a  minor  matter  without  a  petition. 
Under  that  statute  minors  may  be 
made  wards  of  Court  by  cause  peti- 
tion ;  and  if  they  were  now  made 
wards  of  Court  by  a  cause  petition 
instead  of  an  ordinary  petition,  all 
subsequent  orders  might  be  made  on 
motion  and  without  petition,  and  ex- 
pense would  thus  be  saved  to  minors' 
estates." — Per  Smith,  M.  R.  Hart 
V.  Carleton  231 

WARRANTY. 
See  Recoyert. 

WASTE. 
To  break  up  a  rabbit-warren,  unless  it 


be  a  warren  by  charter  or  prescrip- 
tion, is  not  waste  at  Common  Law, 
and  the  Court  will  not  grant  an  in- 
junction to  prevent  it. 
Qtuere^  if  the  warren  be  demised  as 
such?    R.    LurHngv.Gonn       273 

See  Renewal. 

WIFE. 
See  Husband  and  Wife. 

WILL. 

Where  a  will  terminated  with  a  tesHmo* 
nium  clause  about  two  inches  from 
the  foot  of  the  second  page  of  a  sheet 
of  paper,  leaving  ample  room  for  the 
signatures  both  of  the  testatrix  and 
the  witnesses,  all  of  whom,  however, 
signed  their  names  opposite  to  an  at- 
testation clause  at  the  top  of  the  third 
page,  upon  which  no  part  of  tiie  will 
was  written  ;  Heldy  that  the  will  was 
properly  signed  within  the  meaning 
of  the  statute  1  &  2  Fu;.  c  26.  Gt 
of  Del.    Derinxy  v.  Turner         341 
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